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Thb  Blanohe  Page. 

There  is  no  statute  of  the  United  States  which  anthomes  or  requires  sureties 
in  stipulations  or  appeal  bonds,  in  a  suit  m  rem,  in  Admiralty,  to  appear  be- 
fore the  Admiralty  Court,  after  a  final  decree  in  the  suit,  for  examination 
concerning  their  property,  according  to  the  laws  and  practice  of  the  Courts 
of  the  State. 

The  mode  of  enforcing  a  final  decree  for  the  payment  of  money,  in  a  suit  in 
ran,  in  Admiralty,  is  that  prescribed  by  Rule  21,  in  Admiralty,  by  execution. 

A^Court  of  Admiralty  of  the  United  States  has  no  power  to  enforce  such  a  de- 
cree against  such  suredes  by  the  sequestration  of  their  property,  according  to 
the  practice  of  Courts  of  equity. 

Nor  can  it  punish  such  sureties  for  contempt  for  not  performing  their  stipula- 
tions, or  for  failing  to  comply  with  the  proyisions  of  the  decree. 

The  abolition  of  imprisonment  for  debt,  in  New  York,  makes  it  impossible  for 
the  Circuit  Court  of  the  United  States,  in  New  York,  to  use  imprisonment  as 
a  remedy  in  execution  of  a  judgment  requiring  the  payment  of  money  due 
on  such  stipulations  or  appeal  bonds. 

(Before  Blatobfobd,  J.,  Southern  District  of  New  York,  February  12th,  1879.) 

Blatohfosd,  J.  These  are  two  suits  in  rem^  in  Admiral- 
iy,  originally  instituted,  one  by  Lewis  W.  Phillips  and  the 
other  by  Francis  Markee,  in  the  District  Court,  and  brought, 
by  appeals  taken  by  the  claimant,  Edward  Moran,  into  this 
Court.    On  the  22d  of  August,  1867,  the  vessel  being  in  the 
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cnfitody  of  the  marshal,  under  the  processeB  issued  by  the 
District  Court  in  the  two  suits,  the  claimant,  with  J.  C.  Hartt 
and  Thomas  Cassidj,  as  sureties,  gave  a  stipulation  for  value^ 
in  each  suit,  in  the  sum  of  $2,500,  consenting  and  agreeing 
thereby,  that,  in  case  of  default  or  contumacy  dn  the  part  of 
the  claimant  or  his  sureties,  execution  for  $2,509  might  issue 
against  their  goods,  chattels  and  lands,  the  condition  of  each, 
stipulation  being,  that  the  stipulators  should,  upon  the  inter- 
locutory or  final  order  or  decree  of  the  District  Court,  or  of 
any  appellate  Court  to  which  the  suit  might  proceed,  and 
upon  notice  of  such  order  or  decree  to  the  proctor  for  the 
claimant,  abide  by,  and  pay  the  mopey  awarded  by,  the  final 
decree  rendered  by  the  District  Court,  or  the  appellate  Court, 
if  any  appeal  should  intervene.  On  the  giving  of  'such  stip- 
ulations, the  vessel  was  discharged  from  custody.  At  the 
same  time,  the  same  parties  gave  a  stipulation  for  costs,  in. 
each  suit,  in  the  sum  of  $250,  consenting,  that,  in  case  of  de- 
fault or  contumacy  on  the  part  of  the  claimant  or  his  sureties^ 
execution  for  the  sum  of  $250  might  issue  against  their  goods, 
chattels  and  lands,  each  stipulation  being  to  the  effect,  that 
the  stipulators  should  be,  and  each  of  them  was,  thereby 
bound,  in  the  sum  of  $250,  conditioned  that  the  claimant 
should  pay  all  costs  and  expenses  which  should  be  awarded 
against  him  by  the  final  decree  of  the  District  Court,  or,  upon 
an  appeal,  by  the  appellate  Court.  A  final  decree  in  favor  of 
the  libellant  was  rendered  by  the  District  Court  in  each  suit. 
The  decree  in  the  Phillips  suit  was  made  May  3d,  1872,  and 
provided,  that  the  libellant  recover  against  the  vessel  $2,740  62 
damages  and  $274  77  costs.  The  decree  in  the  Markee  suit 
was  made  August  13th,  1871,  and  provided,  that  the  libellant 
recover  against  the  vessel  $2,027  56  damages  and  $320  22 
costs.  Each  decree  provided,  that,  out  of  the  proceeds  of  the 
stipulations  of  the  claimant  for  costs  and  value,  when  paid  in- 
to the  registry,  the  clerk  should  pay  to  the  libellant  the 
amounts  so  decreed;  and  that,  unless  an  appeal  should  be 
taken  within  the  prescribed  time,  the  stipulators  for  costs 
and  value  should  forthwith  pay  into  Court  the  amount  of 
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their  said  stiptilatioiiB,  and  that  the  clerk,  after  deducting  the 
taxed  costs  of  the  officers  of  the  Court  in  the  action,  distrib- 
ute the  proceeds  in  satisfaction  of  the  decree.    In  each  case 
the  claimant  took  an  appeal  to  this  Court  from  such  final 
decree.    In  each  case  the  claimant,  with  Edward  £.  Godfrey 
and  Asa  D.  Dickinson,  as  sureties,  executed  a  joint  and  sev- 
eral bond  to  the  libellant,  on  appeal,  conditioned  that  the 
libellant  should  prosecute  said  appeal  with  effect,  and  pay  all 
damages  and  costs  which  should  be  awarded  against  him  as 
appellant,  if  he  should  fail  to  make  such  appeal  good.     The 
bond  in  the  Phillips  case  was  dated  May  22d,  1872,  and  was 
in  the  penalty  of  $4,000.    The  bond  in  the  Markee  case  was 
dated  September  19th,  1871,  and  was  in  the  penalty  of  $3,000. 
This  Court  made  a  final  decree  in  each  suit  on  the  2d  of  Janu- 
ary, 1875,  affirming  the  decree  of  the  Di^rict  Court.    In  the 
Phillips  suit  the  decree  further  provided,  that  the  libellant 
recover  against  the  vessel  $3,015  39,  the  amount  of  the  decree 
of  the  District  Court,  and  $562  27  interest  thereon,  and 
$195  05  as  costs  of  this  Court,  amounting  in  all  to  $3,772  71 ; 
that  the  vessel  be  condemned  therefor ;  and  that,  in  pursu- 
ance of  the  Act  of  March  8d,  1847,  a  summary  judgment  be 
and  was  entered  against  the  vessel  and  the  claimant  and  the 
said  sureties,  on  the  bond  given  on  the  appeal,  for  the  sum  of 
$4,000,  the  amount  of  said  bond.    In  the  Markee  suit  the 
decree  further  provided,  that  the  libellant  recover  against  the 
vessel  $2,347  78,  the  amount  of  the  decree  of  the  District 
Court,  and  $548  69,  interest  thereon,  and  $197  05,  as  costs  of 
this  Court,  amounting  in  all  to  $3,093  52 ;  that  the  vessel  be 
condemned  therefor ;  and  that,  in  pursuance  of  the  Act  of 
March  3d,  1847,  a  summary  judgment  be  and  was  entered 
against  the  vessel  and  the  daimant  and  the  said  sureties,  on 
the  bond  given  on  the  appeal,  for  the  sum  of  $3,000,  the 
amount  of  said  bond.    The  claimant  took  an  appeal,  in  each 
suit,  to  the  Supreme  Court  of  the  United  States,  from  such 
final  decree  of  this  Court.    In  each  case  the  claimant,  with 
Edward  K.  Godfrey  and  James  C.  Hartt,  as  sureties,  executed 
a  joint  and  several  bond  to  the  libellant,  on  appeal,  conditioned 
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that  the  appellant  should  prosecute  said  appeal  to  effect  and 
answer  all  damages  and  costs,  if  he  should  fail  to  make  his 
appeal  good.  The  bond  in  each  ca^e  was  dated  January  15th, 
1875.  That  in  the  Phillips  case  was  in  the  penalty  of  $7,500. 
That  in  the  Markee  case  was  in  the  penalty  of  $6,200.  The 
Supreme  Court  made  a  decree  in  each  suit,  affirming  the  de- 
cree of  this  Court,  with  costs,  and  interest  until  paid,  at  the 
same  rate  per  annum  that  decrees  bear  in  the  Courts  of  the 
State  of  New  York.  It  further  decreed,  in  each  case,  that 
the  libeUant  recover  against  the  claimant  $144  75,  costs  of  the 
Supreme  Court.  On  the  25th  of  July,  1878,  on  the  presenta- 
tion to  this  Court  of  the  mandate  of  the  Supreme  Court  in  each 
case,  a  decree  was  made  by  this  Court,  in  the  Phillips  case, 
that  the  libeUant  recover  the  said  sum  of  $3,772  71,  and  inter- 
est thereon  from  January  2d,  1875,  amounting  to  $957  26,  to- 
gether with  $144  75,  costs,  amounting,  in  all,  to  $4,874  72, 
and  that  a  summary  judgment  be  and  was  entered  against  the 
claimant,  (the  principal,)  and  Edward  K.  Godfrey  and  James 
C.  Hartt,  (the  sureties,)  on  the  bond  on  appeal  to  said  Su- 
preme Court,  for  the  sum  of  $7,500,  the  amount  of  their 
bond,  and  that  execution  issue  thereon ;  and  a  decree  was 
made  by  this  Court  in  the  Markee  case,  that  the  libellant  re- 
cover the  said  sum  of  $3,093  52,  and  interest  thereon  from 
January  2d,  1875,  amounting  to  $756  09,  together  with 
$144  75,  costs,  amounting,  in  all,  to  $3,994  36,  and  that  a 
summary  judgment  be  and  was  entered  against  the  claimant, 
(the  principal,)  and  Edward  K.  Godfrey  and  James  C.  Hartt, 
(the  sureties,)  on  the  bond  on  appeal  to  said  Supreme  Court, 
for  the  sum  of  $6,200,  the  amount  of  their  bond,  and  that 
execution  issue  thereon. 

It  is  now  shown  to  this  Court,  on  behalf  of  the  libellants, 
that  the  said  Cassidy  has  died  during  the  pendency  of  said 
appeals ;  that  the  said  Dickinson  has  removed  to  Michigan ; 
that,  on  the  19th  of  August,  1878,  executions  were  duly  issued 
to  the  marshal  of  the  United  States  for  this  District,  and 
have  been  returned  wholly  unsatisfied ;  that  the  said  Hartt 
resides  in  the  State  of  New  Jersey,  and  owns  real  property 
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there,  but  carries  on  business  in  the  city  of  New  York ;  that 
the  said  Godfrey  resides  in  the  city  of  New  York ;  that  the 
Baid  Moran  resides  in  the  State  of  New  Jersey ;  and  that  the 
said  Dickinson  resides  at  Detroit,  in  the  State  of  Michigan. 
On  the  foregoing  facts,  and  on  notice  to  said  Godfrey  and 
said  Uartt,  and  the  proctors  for  the  claimant,  the  libellants 
now  move  this  Court,  "  that  James  C.  Hartt  and  Edward  K, 
Godfrey,  sureties  upon  the  stipulations  entered  into  herein, 
and  sureties  upon  the  appeal  to  the  Supreme  Court  of  the 
United  States,  be  ordered  to  appear  before  this  Court  for  ex- 
amination concerning  their  property,  according  to  the  laws 
and  practice  of  the  State  of  New  York,"  and  "  that  they  be 
ordered  to  disclose  all  information  concerning  their  property, 
with  a  Tiew  to  the  sequestration  thereof,  and  that  they  be  di- 
rected to  convey  all  of  their  property  to  a  sequestrator  to  be 
appointed  by  this  Court,  and  that  the  said  James  C.  Hartt 
and  Edward  K.  Godfrey  be  punished  for  their  contempt  in 
not  performing  their  said  stipulations,  and  failing  to  comply 
with  the  provisions  of  said  decrees,  and  for  such  other  order 
or  relief  as  may  be  just.'' 

(1.)  As  to  so  much  of  the  motion  as  asks  that  the  sureties 
be  ordered  to  appear  before  this  Court  for  examination  con- 
cerning their  property,  according  to  the  laws  and  practice  of 
the  State  of  New  York.  There  is  no  statute  of  the  United 
States  which  authorizes  or  requires  such  an  examination  in  a 
suit  in  Admiralty.  Sections  914,  915  and  916  of  the  Eevised 
Statutes  apply  solely  to  common  law  suits.  Section  941  pro- 
vides for  such  stipulations  for  value  as  were  given  in  these 
cases,  and  enacts  that  judgment  thereon,  against  both  the 
principal  and  sureties,  may  be  recovered  at  the  time  of  ren- 
dering the  decree  in  the  original  cause.  Eule  21 ,  in  Admiralty, 
provides,  that,  "  in  all  cases  of  a  final  decree,  for  the  payment 
of  money,  the  libellant  shall  have  a  writ  of  execution,  in  the 
nature  of  a  Jleri  /aoiasy  commanding  the  marshal,  or  his 
deputy,  to  levy  and  collect  the  amount  thereof  out  of  the  goods 
and  chattels,  lands  and  tenements,  or  other  real  estate,  of  the 
defendant  or  stipulators."    There  is  no  other  Kule  as  to  the 
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enforcing  a  decree  in  a  suit  in  rem.  That  Eule  is  one  of  a 
series  of  Rules  made  by  the  Supreme  Court  under  §  6  of  the 
Act  of  August  23d,  1842,  (5  U.  S.  Stat.^at  large,  518,)  now 
§  917  of  the  Revised  Statutes,  which  provides  that  the  Supreme 
Court  shall  have  the  power  to  prescribe  the  forms  of  pro- 
cess, the  modes  of  proceeding  to  obtain  relief,  and  generally 
to  regulate  the  whole  practice  in  suits  in  Admiralty,  by  the 
Circuit  and  District  Courts.  Nothing  is  found  which  author- 
ises what  is  asked  for  under  the  first  branch  of  the  motion. 

(2.)  As  to  so  much  of  the  motion  as  asks  that  the  sureties 
be  ordered  to  disclose  all  information  concerning  their  prop- 
erty, with  a  view  to  the  sequestration  thereof,  and  that  they 
be  directed  to  convey  all  of  their  property  to  a  sequestrator, 
to  be  appointed  by  this  Court.  There  is  no  statute  which 
confers  on  a  Court  of  Admiralty  of  the  United  States  those 
powers  of  sequestering  property  which  appertain  to  a  Court 
of  equity,  nor  is  there  any  Rule  which  does  so.  The  libel- 
lants  have  judgments,  and,  after  executions  have  been  issued 
and  returned  unsatisfied,  they  can  resort  to  the  proper  Court 
to  reach  any  property  which  the  debtors  may  have.  But 
this  Court,  sitting  in  Admiralty,  is  not  such  Court.  The  fact 
that  the  libeUants  could  not  recover  judgments  on  the  stip- 
ulations or  bonds  in  any  other  Court  than  the  Admiralty 
Court,  does  not  prevent  their  resorting  to  other  Courts,  where 
they  have  obtained  judgments  in  the  Admiralty  Court,  to 
enforce  such  judgments.  The  judgments  have  then  become 
like  any  other  judgments  in  personam  in  any  Court.  In  a 
suit  in  rem,  where  the  Court  has  acquired  jurisdiction  of  the 
res,  and  has  not  voluntarily  yielded  possession  of  it,  and  has 
a  right  to  recall  it  to  its  custody,  it  may  proceed  to  do  so,  as 
against  those  who  have  It  or  have  taken  it ;  but  that  is  not 
the  present  case.  {Rule  38.)  The  libellants  are  general  cred- 
itors, by  judgment  in  personam,  of  the  sureties.  The  stip- 
ulations and  bonds  are  merely  to  pay  money,  and  the  judg- 
ments are  money  judgments.  The  stipulators  for  value  could 
not  now  perform  the  condition  of  their  stipulation,  by  bring- 
ing the  vessel  into  Court. 
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(3.)  As  to  80  mneh  of  the  motion  as  asks  that  the  sureties 
may  be  punished  for  contempt  in  not  performing  their  said 
stipulations  and  failing  to  comply  with  the  provisions  of  said 
decrees.  At  most,  the  stipulations,  bonds  and  decrees  create 
a  debt  from  the  sureties  to  the  libellants.  The  decrees  are 
decrees  for  the  payment  of  money,  and  only  for  that.  Prior 
to  the  December  Term,  1861,  of  the  Supreme  Court,  Rule  21, 
in  Admiralty,  read  thus :  '^  In  all  cases  where  the  decree  is 
for  the  payment  of  money,  the  libellant  may,  at  his  election, 
have  an  attachment  to  compel  the  defendant  to  perform  the 
decree,  or  a  writ  of  execution  in  the  nature  of  a  capias  and  of 
9k fieri  fadasy  commanding  the  marshal,  or  his  deputy,  to  levy 
the  amount  thereof  of  the  goods  and  chattels  of  the  defend- 
ant ;  and,  for  want  thereof,  to  arrest  his  body  to  answer  the 
exigency  of  the  execution.  In  all  other  cases,  the  decree  may 
be  enforced  by  an  attachment  to  compel  the  defendant  to  per- 
form the  decree ;  and,  upon  such  attachment,  the  defendant 
may  be  arrested  and  committed  to  prison  until  he  performs 
the  decree,  or  is  otherwise  discharged  by  law,  or  by  the  order 
of  the  Court."  At  the  December  Term,  1861,  the  Supreme 
Court  abolished  that  Rule  and  substituted  the  following  in 
its  place,  as  Rule  21 :  ^^  In  all  cases  of  a  final  decree  for  the 
payment  of  money,  the  libellant  shall  haye  a  writ  of  execu- 
tion in  the  nature  of  Kfisrifacias^  commanding  the  marshal, 
or  his  deputy,  to  levy  and  collect  the  amount  thereof  out  of 
the  goods  and  chattels,  lands  and  tenements,  or  other  real 
estate,  of  the  defendant  or  stipulator."  It  is  quite  clear  that 
the  Supreme  Court  intended  to  abolish  attachments  to  com- 
pel the  performance  of  general  money  decrees. 

Although  this  Court  has,  under  §  725  of  the  Revised 
Statutes,  power  to  punish,  as  a  contempt  of  its  authority,  the 
disobedience  of  any  party,  or  other  person,  to  any  lawful 
writ,  process,  order,  rule,  decree  or  command  made  by  it,  yet 
it  cannot  properly  punish,  as  such  a  contempt,  the  failure  of 
these  sureties  to  pay  these  money  judgments.  By  Rule  48, 
in  Admiralty,  made  at  the  December  Term,  1850,  of  the  Su- 
preme Court,  it  is  provided  as  follows :  "  Imprisonment  for 
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debt,  on  process  issuing  out  of  the  Admiraltj  Court,  is  abol- 
ished  in  all  cases  where,  bj  the  laws  of  the  State  in  which  the 
Court  is  held,  imprisonment  for  debt  has  been,  or  shall  be 
hereafter  abolished,  upon  aimilar  or  analogone  process  issuing 
from  a  State  Court."  *  By  §  990  of  the  Eevised  Statutes  of 
the  United  States  it  is  provided  as  follows :  "  No  person  shall 
be  imprisoned  for  debt  in  any  State,  on  process  issuing  from 
a  Court  of  the  United  States,  where,  by  the  laws  of  such. 
State,  imprisonment  for  debt  has  been  or  shall  be  abolished. 
And  all  modiiications,  conditions  and  restrictions  upon  im- 
prisonment  for  debt,  provided  by  the  laws  of  any  State,  shall 
be  applicable  to  the  process  issuing  from  the  Courts  of  the 
United  States  to  be  executed  therein ;  and  the  same  course  of 
proceedings  shall  be  adopted  therein  as  may  be  adopted  in 
the  Courts  of  such  State."    The  stipulations  and  bonds  ia 
this  case  are  contracts,  and  contracts  to  pay  money.    The  de- 
crees are  judgments  requiring  the  payment  of  money  due 
upon  contracts.    By  the  statutes  of  New  York,  imprisonment 
for  debt  is  abolished  as  a  remedy  in  execution  of  a  judgment 
requiring  the  payment  of  money  due  on  a  contract,  such  a& 
the  contracts  in  this  case.    (Laws  of  New  YorJcy  of  1881, 
Ch.  300,  §  1 ;  Code  of  Procedure,  §§  12,  548  to  550,  1240,. 
1487.) 

The  motion  is  denied,  in  all  its  branches. 

George  A.  Blaclky  for  the  motion. 

Aiiathar  B.  MiUard  and  Jacob  Vanatta,  opposed. 
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In  the  Matter  of  Samuel  H.  Leszynbey,  on  Habeas 

Corpus. 

Section  8,818  of  the  Revised  Statutes  of  the  United  States  proyldee  that  any 
penon  who  commita  any  one  of  the  offences  therein  specified  shall  pay  a 
penalty  of  $100,  and  shall,  on  conviction,  be  find  not  less  than  $100,  nor  more 
tiian  $5,000,  and  imprisoned  not  less  than  8  months,  nor  more  than  8  years. 
The  United  States  brought  a  civil  snit  against  L.  to  recover  the  penalty  of 
$100  imposed  by  that  section  for  an  offence  therein  specified,  and  recovered  a 
jndgment  therefor,  which  was  paid  and  satisfied  of  record.  Afterwards  L. 
waa  arrested  od.  a  warrant  for  the  same  offence,  and  was  committed  for  trial. 
On  a  habeoM  earpui :  ffdd,  that  the  criminal  proceeding  by  the  warrant  waa 
not  a  proceeding  to  punish  him  twice  for  the  same  offence. 

The  three  pnnishmenta—the  penalty,  the  fine  and  the  imprisonment — are  only 
one  puniahment  for  the  same  offence,  although  the  penalty  is  recovered  in  a 
civil  aodon,  and  the  fine  and  imprisonment  are  inflicted  by  a  criminal  pros- 
ecotion. 

(Before  Blatcbpou),  J.,  Southern  District  of  New  York,  Febraary  18th,  1879.) 

Elatohford,  J.  Section  3,318  of  the  Se vised  Statutes  Is 
in  these  words :  ^^  Every  rectifier  and  wholesale  liqnor  dealer 
shall  provide  a  book,  to  be  prepared  and  kept  in  such  form 
as  may  be  prescribed  by  the  Commissioner  of  Internal  Eev- 
enne,  and  shall,  on  the  same  day  on  which  he  receives  any 
foreign  or  domestic  spirits,  and  before  he  draws  off  any  part 
thereof,  or  adds  water  or  anything  thereto,  or  in  any  respect 
alters  the  same,  enter  in  snch  book,  and  in  the  proper  col- 
umns respectively  prepared  for  the  purpose,  the  date  when, 
the  name  of  the  person  or  firm  from  whom,  and  the  pkce 
whence,  the  spirits  were  received,  by  whom  distilled,  rectified 
or  compounded,  and  when  and  by  whom  inspected,  and,  if  in 
the  original  package,  the  serial  number  of  each  package,  the 
number  of  wine  gallons  and  proof  gallons,  the  kind  of  spirit, 
and  the  number  and  kind  of  adhesive  stamps  thereon.  And 
every  such  rectifier  and  wholesale  dealer  shall,  at  the  time  of 
sending  out  of  his  stock  or  possession  any  spirits,  and  before 
the  same  are  removed  from  his  premises,  enter  in  like  man- 
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ner  in  the  said  book,  the  day  when,  and  the  name  and  place 
of  business  of  the  person  or  firm  to  whom,  such  spirits  are  to 
be  sent,  the  quantity  and  kind  or  quality  of  such  spirits,  the 
number  of  gallons  and  fractions  of  a  gallon  at  proof,  and,  if 
in  the  original  packages  in  which  they  were  received,  the 
name  of  the  distiller  and  the  serial  number  of  the  package. 
Every  such  book  shall  be  at  all  times  kept  in  some  public  or 
open  place  on  the  premises  of  such  rectifier  or  wholesale 
dealer  for  inspection,  and  any  revenue  officer  may  examine 
it  and  take  an  abstract  therefrom ;  and  when  it  has  been  filled 
up  as  aforesaid,  it  shall  be  preserved  by  such  rectifier  or 
wholesale  liquor  dealer  for  a  period  not  less  than  two  years ; 
and  during  such  time  it  shall  be  produced  by  him  to  every 
revenue  officer  demanding  it.  And  whenever  any  rectifier 
or  wholesale  liquor  dealer  refuses  or  neglects  to  provide  such 
book,  or  to  make  entries  therein  as  aforesaid,  or  cancels,  al- 
ters, obliterates,  or  destroys  any  part  of  such  book,  or  any 
•entry  therein,  or  makes  any  false  entry  therein,  or  hinders  or 
obstructs  any  revenue  officer  from  examiniilg  such  book,  or 
miking  any  entry  therein,  or  taking  any  abstract  therefrom, 
or  whenever  such  book  is  not  preserved  or  is  not  produced 
by  any  rectifier  or  wholesale  liquor  dealer  as  hereinbefore  di- 
rected, he  shall  pay  a  penalty  of  one  hundred  dollars,  and 
shall,  on  conviction,  be  fined  not  less  than  one  hundred  dol- 
lars nor  more  than  five  thousand  dollars,  and  imprisoned  not 
less  than  three  months  nor  more  than  three  years."  This 
section  is,  in  all  material  respects,  a  re-enactment  of  §  45  of 
the  Act  of  July  20th,  1868j  (15  U.  S.  Stat,  at  Large,  143.) 
In  the  first  edition  of  the  Bevised  Statutes,  the  words  ^^  on 
conviction,"  found  in  said  §  45,  were  omitted  from  said 
§  3,818,  but,  by  the  Act  of  February  27th,  1877,  (19  Id.,  248,) 
said  §  3,318  was  amended  by  inserting  said  words  ^^  on  con- 
viction," that  Act  stating  that  such  amendment,  with  others, 
was  made  "  for  the  purpose  of  correcting  errors  and  supply- 
ing omissions  "  in  the  Revised  Statutes,  ^'  so  as  to  make  the 
.«ame  truly  express"  the  statutes  of  the  United  States  in  force 
on  the  1st  of  December,  1873.    Said  §  3,318,  as  above  quoted, 
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is  quoted  as  it  is  printed  in  the  second  edition  of  the  Bevised 
Statutes,  except  that  the  word  "  quality  "  is  printed  "  qnan* 
tity,"  by  mistake,  in  the  second  edition,  the  word  being 
**  quality  "  in  the  first  edition  and  in  said  §  45. 

The  United  States,  on  the  13th  of  January,  1879,  brought 
a  civil  action,  in  the  District  Court  of  the  United  States  for 
this  District,  against  Samuel  H.  Leszynsky  and  Charles  A. 
Troup,  the  complaint  in  which  set  forth,  "  that,  at  the  time 
hereinafter  mentioned,  the  defendants  were  partners  in  basi- 
ness,  under  the  firm  name  of  Leszynsky  &  Troup,  at  No.  26 
Beaver  street,  in  the  city  of  New  York,  and  then  and  there 
carried  on  the  business  of  wholesale  liquor  dealers  and  recti- 
fiers ;  that,  in  and  during  the  year  1878,  the  defendants,  at 
the  city  of  New  York,  received  certain  distilled  spirits  which 
they  failed  and  neglected  to  enter  in  the  book  required  by 
law  to  be  kept  by  them  as  such  wholesale  liquor  dealers  and 
rectifiers,  and,  therefore,  by  virtue  of  the  premises,  and  by 
force  of  the  statute  of  the  United  ;  States  in  such  case  pro- 
vided, the  defendants  became  liable  to  pay  to  these  plaintiffs 
the  sum  of  one  hundred  dollars,  ($100,)  which  said  sum  l*e- 
mains  due  and  unpaid ;  wherefore  plaintiffs  demand  judg- 
ment against  the  defendants  for  the  sum  of  one  hundred  dol- 
lars, besides  the  costs  of  this  action."  The  defendants  ap- 
peared by  attorney  in  said  action,  and  put  in  an  answer, 
which  stated,  that  the  defendants,  ^^  for  answer  to  the  com- 
plaint, say  nothing  in  bar  or  preclusion  of  the  suit  of  the  said 
plaintiffs."  On  the  20th  of  January,  1879,  an  order  was 
made  by  said  District  Court,  ^^  j;hat  the  plaintiffs  have  judg- 
ment for  their  claim,  together  with  costs  and  disbursements 
of  this  action,  to  wit,  the  sum  of  one  hundred  and  fifteen  dol- 
lars," and  ''  that  the  clerk  enter  judgment  for  said  amount." 
On  the  same  day  a  judgment  in  said  action  was  entered,  "  that 
the  plaintiffs  have  judgment  for  their  claim,  together  with 
costs  and  disbursements  of  this  action,  to  wit,  the  sum  of  one 
hundred  dollars,  and  that  they  have  execution  therefor."  On 
the  same  day  an  order  was  made  by  said  District  Court,  re- 
citing that  a  judgment  had  been  entered  in  said  action  for 
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|115»  and  that  the  defendants'  attorney  had  paid  into  the 
registry  of  said  Court  the  sum  of  $115  in  satisfaction  of  said 
judgment,  and  ordering  that  said  judgment  be  satisfied  and 
cancelled  of  record.  Afterwards,  on  the  same  day,  a  United 
States  Commissioner  issued  a  warrant  to  the  marshal,  setting 
forth  that  complaint  on  oath  had  been  made  to  him,  ^^  charg- 
ing that  Samuel  H.  Leszynsky  and  Charles  A.  Troup  were,  at 
the  times  hereinafter  mentioned,  rectifiers  and  wholesale 
liquor  dealers,  doing  business  at  No.  i6  Beaver  street,  New 
York  city,  did,  on  or  about  the  29th  of  October  and  18th  day 
of  November,  in  the  year  one  thousand  eight  hundred  and 
seventy-eight,  at  the  Southern  District  of  New  York,  unlaw- 
fully neglect  to  make  any  entry  whatever  in  the  book  kept 
by  them,  the  form  whereof  had  theretofore  been  prescribed 
by  the  Commissioner  of  Internal  Revenue,  of  spirits  then  and 
there  sent  out  by  them  of  their  stock  and  possession,  before 
the  said  spirits  were  removed  from  their  premises,  and,  fur^ 
ther,  they  did,  as  such  wholesale  liquor  dealers  and  rectifiers, 
on  or  about  the  18th  day  of  November,  1878,  in  said  District, 
unlawfully  neglect  to  make  any  entry  in  their  said  book,  of 
spirits  then  and  there  sent  out  by  them  of  their  stock,  before 
the  said  spirits  were  removed  from  their  premises,  and  the 
spirits  here  mentioned  are  not  those  stated  hereinbefore,  and 
{or  similar  offences  on  the  30th  of  October  and  15th  day  of 
December,  1878,"  and  commanding  the  marshal  to  apprehend 
the  said  Leszynsky  and  Troup.  Under  this  warrant  Leszyn- 
sky was  arrested  and  brought  before  the  Commissioner,  and 
an  examination  was  had,  and,  on  the  23d  of  January,  the 
Commissioner  committed  him  to  the  custody  of  the  marshal, 
for  trial,  in  default  of  $1,000  bail.  He  has  now  been  brought 
before  this  Court  on  a  writ  of  habeas  corpus  issued  by  it,  and 
the  proceedings  which  took  place  before  the  Commissioner 
are  before  this  Court  on  a  writ  of  certiorari.  At  the  exam- 
ination before  the  Commissioner,  the  defendant  put  in  evi- 
dence the  said  proceedings  in  said  civil  action,  and,  while  ad- 
mitting that  there  was  probable  cause  to  hold  him  under  said 
warrant,  bat  for  said  proceedings,  contended,  and  here  con- 
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tends,  that,  in  consequence  of  such  proceedings,  he  is  not  lia- 
ble to  be  again  arrested,  held,  detained,  tried,  convicted  or 
punished  for  the  same  cause,  and  that  an  arrest  and  detention 
under  said  warrant  is  for  the  same  cause  for  which  he  was 
punished  by  the  payment  of  said  judgment. 

It  is  contended,  for  the  relator,  that,  if  he  shall  be  con- 
Ticted,  and  fined  and  imprisoned  for  the  offences  alleged  in 
the  warrant,  he  wiU  be  punished  twice  for  the  same  statutory 
offence ;  and  that  he  was  completely  punished  for  the  of- 
fences alleged  in  said  warrant,  by  the  payment  of  said  judg- 
ment. 

It  is  to  be  noted  that  §  3,318  provides  distinctly,  that, 
whenever  any  rectifier  or  wholesale  liquor  dealer  does  what 
is  specified  therein  he  shall  pay  a  penalty  of  $100  and  shall, 
on  conviction,  be  fined  and  imprisoned.  No  more  distinct 
form  of  expression  could  have  been  adopted  to  indicate  the 
intent^pn  of  Congress  to  provide  cumulative  penalties  or  pun- 
ishments, three  in  number,  each  in  addition  to  the  other  two 
— a  penalty  of  $100  to  be  recovered  by  a  civil  action,  and  fine 
and  imprisonment  to  follow  conviction  on  a  criminal  prosecu- 
tion. But,  in  the  eye  of  the  law,  the  three  punishments  are 
only  one  punishment  for  the  same  offence,  although  the 
penalty  of  $100  may  be  recovered  in  a  civil  action,  and  the 
fine  and  imprisonment  are  inflicted  by  a  criminal  prosecution. 
The  statute  book  has  many  like  provisions  for  punishment  of 
offences,  where  a  penalty  to  be  recovered  by  a  civil  action  is 
given,  and  a  fine  and  imprisonment,  or  one  of  them,  on  a 
criminal  conviction,  is  prescribed  in  addition  and  cumulative- 
ly, by  the  use  of  the  word  "  and."  Provisions  for  punish- 
ment by  the  forfeiture  of  property,  which  must  be  enforced 
in  a  civil  action,  and,  cumulatively  and  in  addition,  by  fine 
and  imprisonment,  or  one  of  them,  on  a  criminal  conviction 
of  the  same  offence  for  which  the  forfeiture  of  property  is 
prescribed,  are  of  the  same  character.  Where  the  same  sec- 
tion of  the  statute  contains  the  description  of  the  offence,  and 
the  prescription  of  the  penalty  by  civil  suit,  and  of  the  pun- 
ishment on  a  criminal  conviction,  the  two  connected  by  the 
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copulative  ^^  and,"  no  other  conBtrnction  is  proper  than  that 
the  whole  is  one  punishment,  and  that  the  whole  cannot  be 
satisfied  by  a  part.  Kef erence,  for  provisions  of  the  above 
descriptions,  in  the  same  title  in  which  §  3,318  is  found,  may 
be  had  to  sections  3,257,  3,258,  3,259,  3,260,  3,279,  3,292, 
3,296,  3,326,  3,340,  3,342,  3,360,  3,370,  3,880,  and  3,401, 
Penalties  and  forfeitures  given  by  statute  are  to  be  enforced 
by  civil  suits.  {Hev.  Stat,  §  563,  aubd.  3  ;  Id.,  §  919.)  Fine 
and  imprisonment  are  to  be  inflicted  as  the  result  of  a  con- 
viction on  a  criminal  prosecution.  Different  methods  are  to 
be  resorted  to  to  enforce  the  different  parts  of  what  is  one 
and  the  same  punishment.  But,  the  fact  that  the  two 
methods  may  be  progressing  simultaneously  and  one  be  com- 
pleted before  the  other,  or  that  one  may  be  fully  completed 
before  the  other  is  commenced,  cannot  have  the  effect  to 
annul  the  provision  of  law  in  regard  to  the  uncompleted  part. 
The  views  above  expressed  are  in  harmony  with  those  of  the 
Supreme  Court  in  the  recent  case  of  United  States  v.  Clafiiriy 
(  7  Otto,  546,)  where  the  provisions  of  §  3,082  of  the  Eevised 
Statutes  were  under  consideration,  as  §  4  of  the  Act  of  July 
18th,  1866,  (14  U.  S.  Stat,  at  Large,  179.)  That  section  pro- 
vides, as  a  punishment  for  the  fraudulent  importation  of 
merchandise,  a  forfeiture  of  the  merchandise,  and  a  fine  or 
imprisonment,  or  both.  The  Court  construe  the  section  as 
having  in  view  not  only  punishment  of  the  offence  described 
but  indemnity  to  the  Government  for  loss  sustained  in  conse- 
quence of  the  criminal  conduct  of  those  guilty  of  the  offence ; 
and  say  that  the  forfeiture  of  the  goods  was  designed  to  se- 
cure indemnity  to  the  Government  for  the  wrong  done,  and 
that  the  fine  and  imprisonment  "  were  superadded,  as  a  vindi- 
cation of  public  justice." 

The  case  of  United  States  v.  Oaise,  (5  Law  Reporter,  465,) 
in  the  District  Court  of  the  United  States  for  this  District, 
before  Judge  Betts,  in  1845,  is  cited  on  the  part  of  the  re- 
lator. In  that  case  Gates  had  been  indicted  and  convicted, 
under  §  19  of  the  Act  of  August  30th,  1842,  (5.  U.  S.  Stat,  at 
La/rge,  565,)  for  smuggling  and  clandestinely  introducing  into 
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the  Umted  States  certain  goods,  with  a  view  to  defraud  the 
revenue  of  the  United  States,  and  had  thereon  been  sen* 
tenced  to  pay  a  fine  of  $2,000  and  to  be  imprisoned  30  days. 
That  specific  offence  was  made  punishable  by  that  statute  and 
the  sentence  was  a  lawful  one.  Gates  had  paid  the  fine  and 
suffered  the  imprisonment.  Afterwards  a  civil  suit  wa& 
brought  by  the  United  States  against  Gates,  under  §  50  of  the 
Act  of  March  2d,  1866,  (1  U.S.  Stat,  at  Large^  665,)  to  re- 
cover the  penalty  thereby  imposed,  of  $400,  for  landing  the 
same  goods  without  a  permit.  The  defendant  pleaded  in  bar 
the  conviction  and  sentence  and  punishment  aforesaid.  The 
plea  was  demurred  to,  and  was  held  good  by  the  Court,  on 
two  grounds:  (1,)  that,  as  the  United  States  had  obtained 
judgment  and  inflicted  punishment  on  the  defendant  for  an 
offence,  they  were  prohibited,  by  general  principles  of  law, 
from  prosecuting  him  again  for  acts  constituting  the  same 
offence,«or,  in  other  words,  which,  if  proved,  would  call  for 
his  conviction  of  that  offence ;  and,  (2,)  because  the  punish- 
ment provided  by  the  Act  of  1842  was  not  cumulative,  and 
to  be  imposed  in  addition  to  that  prescribed  by  the  Act  of 
1799.  The  present  is  a  different  case.  The  fine  and  impris- 
onment provided  by  §  8,318  are  cumulative  to  the  penalty  of 
$100,  and  are  to  be  imposed  in  addition ;  and  the  United 
States  are  not  prosecuting  the  relator  a  second  time  for  the 
same  offence. 

The  case  of  United  States  v.  McKee^  (4  Dillon^  128,)  also 
relied  on  by  the  relator,  is  like  the  Gates  case,  and  different 
from  the  present  one.  McEee  had  been  indicted  and  convicted, 
under  §  5,440  of  the  Revised  Statutes,  for  taking  part  in  a  con- 
spiracy to  defraud  the  United  States  of  taxes  due  on  distilled 
spirits,  in  pursuance  of  which  conspiracy  his  co-conspirators 
unlawfully  removed  such  spirits.  He  was  sentenced  to  pay  a 
fine  and  be  imprisoned.  Afterwards,  under  §  3,296,  he  was 
sued  in  a  civil  action,  by  the  United  States,  to  recover  a  pen- 
alty of  double  the  amount  of  the  taxes  on  certain  distilled 
spirits,  out  of  which  the  Government  alleged  it  was  defrauded 
by  means  of  a  conspiracy  entered  into  for  that  purpose  by 
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McKee  and  certain  difitillers,  for  the  unlawful  removal, 
by  the  distillers,  of  said  Bpirits,  without  the  payment  of 
taxes.  It  was  alleged  that  McKee  aided  and  abetted  in  such 
removals.  The  defendant  pleaded  in  bar  such  indictment, 
conviction  and  sentence.  The  overt  acts  charged  in  the  in- 
dictment, were  alleged  to  be  the  unlawful  removal  of  the  same 
distilled  spirits,  without  the  payment  of  taxes,  for  which  the 
penalty  sought  to  be  recovered  in  the  civil  suit  was  denounced 
by  §  3,296.  The  defendant  also  pl^ded  in  bar  a  pardon  by 
the  President.  The  United  States  demurred  to  the  pleas,  and 
the  pleas  were  held  good. 

There  is  nothing  in  the  decision  in  Ex  parte  Lange^  (18 
Wallace^  164,  168,)  considered  with  reference  to  the  facts  of 
that  case,  which  sustains  the  claim  of  the  relator  in  this  case. 

As  was  said  by  the  Court  in  The  People  v.  StevenSj  (13 
WendeUj  341 :)  ^'  It  is  undoubtedly  competent  for  the  Legis- 
lature to  subject  any  particular  offence  both  to  a  penalty  and 
a  criminal  prosecution ;  it  is  not  punishing  the  same  offence 
twice.  They  are  but  parts  of  one  punishment;  they  both 
constitute  the  punishment  which  the  law  inflicts  upon  the 
offence.  That  they  are  enforced  in  different  modes  of  pro- 
ceeding, and  at  different  times,  does  not  affect  the  principle. 
It  might  as  well  be  contended  that  a  man  was  punished  twice, 
when  he  was  both  fined  and  imprisoned,  which  he  may  be  in 
most  misdemeanors." 

It  is  urged  that  the  word  "  and,"  after  the  words  "penalty 
of  one  hundred  dollars,"  in  §  3,318,  should  be  read  "  or." 
As  Congress  unquestionably  had  the  power  to  prescribe  the 
entire  punishment  provided  by  §  3,318,  quite  as  much  as  they 
have  to  prescribe  fine  and  imprisonment  in  any  case,  it  must 
be  held  that  the  word  "  and  "  has  its  natural  and  cumulative 
meaning. 

The  5th  amendment  to  the  Constitution  of  the  United 
States  provides  that  no  person  shall  "  be  subject,  for  the  same 
offence,  to  be  twice  put  in  jeopardy  of  life  or  limb."  It  is 
contended,  for  the  United  States,  that  the  judgment  in  the 
civil  suit,  and  the  payment  of  it,  did  not  subject  the  relator 
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to  be  put  in  jeopardy  of  his  life  or  limb.  But,  even  though 
the  spirit  of  this  amendment  be  to  prevent  a  second  punish- 
ment, under  judicial  proceedings,  for  the  same  crime,  so  far 
as  the  common  law  gave  that  protection,  {ExpaHe  Lange^  18 
Wallace^  163, 170,)  yet  the  criminal  proceeding  now  insti- 
tuted against  the  relator  will  sot  produce  a  second  punish- 
ment for  the  same  offence,  but  will  only  complete,  on  convic- 
tion, the  punishment  intended  by  Congress.  The  5th  amend- 
ment was  proposed  by  Congress  on  the  26th  of  September, 
1789,  and  was  ratified  by  eleven  States  in  that  year  and  the 
following  two  years.  But,  that  amendment  has  not  been  re- 
garded by  Congress  as  preventing  legislation  such  as  that 
found  in  the  statute  now  in  question.  Thus,  by  the  Act  of 
July  81st,  1789,  (1  Z7.  S.  Stat,  at  Large^  46,)  it  was  provided, 
that,  if  goods  entitled  to  drawback  were  entered  for  exporta- 
tion and  were  afterwards  landed,  they  and  the  vessel  from 
which  they  were  landed,  and  the  boats  used  in  landing  them, 
should  be  forfeited,  and  all  persons  concerned  therein  should, 
on  conviction,  be  imprisoned.  This  same  provision  was  re- 
enaeted  as  section  60  of  the  Act  of  August  4th,  1790,  (1 U.  S. 
Stai.  at  Zargej  174,)  and  as  section  82  of  the  Act  of  March 
2d,  1799,  (Id.,  602,)  and  is  now  found  in  §  3,049  of  the  Re- 
vised Statutes.  It  would  necessarily  sometimes  happen  that 
the  owner  of  the  forfeitable  goods  would  be  concerned  in 
IftTiriiTig  them,  and  thus  he  would  be  punishable  both  by  hav- 
ing his  goods  forfeited  and  by  being  imprisoned  on  convic- 
tion, the  forfeiture  of  goods  being  enforced  in  a  civil  suit 
and  the  conviction  taking  place  in  a  criminal  proceeding. 
So,  in  §  24  of  the  Act  of  March  2d,  1799,  (1  U.  S.  Stat,  at 
Large,  646,)  it  was  provided,  that,  if  goods  should  be  imported 
in  violation  of  the  statute  as  to  a  manifest,  the  master  in  com- 
mand of  the  vessel  should  forfeit  and  pay  a  sum  of  money 
equal  to  the  value  of  such  goods  not  included  in  the  mani- 
fest, and  all  such  goods,  not  included  in  the  manifest,  belong- 
ing to  him,  should  be  forfeited.  It  was  made  the  duty  of  the 
master  in  command  to  make  and  sign  and  have  the  manifest, 
and  thus,  in  respect  to  goods  not  manifested,  which  belonged 
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to  him,  he  would  be  ptmished  by  losing  the  goods  in  a  snit  in 
rem^  and  also  by  paying  their  value  again,  as  the  result  of  a 
suit  in  personam.  This  provision  is  re-enacted  in  §  2,809  of 
the  Eevised  Statutes.  In  §  46  of  the  Act  of  March  2d,  1799, 
(1  U.  S.  Stat,  at  Zar^e,  662,)  it  was  provided,  that,  when  any 
articles  subject  to  duty  are  found  in  the  baggage  of  any  per- 
son arriving  in  the  United  States,  which  shall  not,  at  the  time 
of  making  entry  for  such  baggage,  be  mentioned  to  the  col- 
lector before  whom  such  entry  is  made,  by  the  person  mak- 
ing the  same,  all  such  articles  so  found  shall  be  forfeited,  and 
the  person  in  whose  baggage  they  shall  be  found  shaU,  more- 
over, forfeit  and  pay  treble  the  value  of  such  articles.  Under 
this  provision,  if  the  person  in  whose  baggage  the  articles 
were  found  was  the  owner  of  them,  and  if  he  made  the  entry, 
he  would  forfeit  the  articles  in  a  suit  in  rem  and  pay  treble 
their  value  in  a  suit  in  j>er8onamj  as  one  punishment  for  the 
offence.  This  provision  is  re-enacted  in  §  2,802  of  the  Be- 
vised  Statutes. 

Provisions  are  found  in  the  statutes,  where,  when  Con- 
gress has  intended  that  a  person  who  would  otherwise  be 
subject  to  two  distinct  provisions  of  the  same  section  should 
be  exempt  from  one,  if  subject  to  the  other,  it  has  said  so  dis- 
tinctly. Thus,  in  §  34  of  the  Act  of  September  Ist,  1Y89, 
(1  U.  S.  Stat,  at  Large^  64,  66,)  it  was  provided,  that,  on  convic- 
tion of  any  of  certain  neglects  or  offences  against  the  Act  for 
registering  vessels,  the  offender  should  forfeit  $1,000  and  be 
rendered  incapable  of  serving  in  any  office  of  trust  or  profit 
under  the  United  States ;  and,  further,  that,  if  any  person 
required  by  the  Act  to  perform  any  thing  should  wilfully 
neglect  or  refuse  to  do  so,  he  should,  on  conviction,  "  if  not 
subject  to  the  penalty  and  disqualification  aforesaid,"  forfeit 
$500  for  the  first  offence,  and  a  like  sum  for  the  second 
offence,  and  should,  from  thenceforward,  be  rendered  incapa- 
ble of  holding  any  office  of  trust  or  profit  under  the  United 
States.  This  provision  was  re-enacted  in  §  26  of  the  Act  of 
December  31st,  1792,  (1  XT.  S.  Stat,  at  Large j  298,)  and  a  like 
provision  is  found  in  §  29  of  the  Act  of  February  18th,  1793, 
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(/rf.,  31 5.)  These  provisions  are  now  found  in  §§  4,187, 4,188, 
4,373  and  4,374  of  the  Eevised  Statutes.  The  restriction 
found  in  them  is  a  recognition  of  the  principle  of  the  5th 
amendment  and  of  the  doctrine  of  the  case  of  United  States 
V.  McKee.  But,  the  fact  of  such  restriction,  and  the  punish- 
ment of  the  offences  named  by  a  pecuniary  forfeiture  or  pen- 
alty and  by  a  disqualification  to  hold  any  office  of  trust  or 
profit  under  the  TTnited  States,  shows  that  Congress  did  not 
regard  the  punishment  by  a  pecuniary  forfeiture  or  penalty, 
and  by  a  disqualification  in  addition,  as  within  the  inhibition 
of  the  5th  amendment.  The  imposition  of  the  forfeiture  or 
penalty  is  a  punishment.  Indeed,  §§  4,187  and  4,188  use  the 
words  "  punishable  by  a  fine,"  instead  of  the  word  "  forfeit," 
found  in  the  Act  of  1792,  while  §§  4,373  and  4,374  use  the 
words  "  liable  to  a  penalty,"  instead  of  the  word  "  forfeit," 
found  in  the  Act  of  1793,  and  §  4,188  refers  to  the  punish- 
ment by  a  fine,  prescribed  by  §  4,187,  as  a  "penalty."  The 
disqualification  to  hold  office  is  a  punishment,  under  the  de- 
cisions of  the  Supreme  Court  in  Cummi/nga  v.  Missouri^  (4 
WaUace^  277,)  and  Ex  paHe  Garlandj  {Id,,  333.) 

The  proper  conclusion  from  these  considerations  is,  that 
Congress  had  power  to  prescribe  the  punishment  by  the  pen- 
alty and  the  fine  and  the  imprisonment,  prescribed  by  §  8,318, 
as  a  punishment  the  whole  of  which  may  be  imposed ;  and 
that  the  language  is  such  as  to  indicate  an  intention  that  the 
whole  shall  be  imposed.  The  language  of  Chief  Justice  Mar- 
shall, in  United  8t<Ues  v.  WUtbergery  (5  WhecUonj  76,  95,)  is 
applicable  to  this  case :  "  Though  penal  laws  are  to  be  con- 
strued strictly,  they  are  not  to  be  construed  so  strictly  as  to 
defeat  the  obvious  intention  of  the  Legislature.  The  maxim 
•  is  not  to  be  so  applied  as  to  narrow  the  words  of  the  statute, 
to  the  exclusion  of  cases  which  those  words,  in  their  ordinary 
acceptation,  or  in  that  sense  in  which  the  Legislature  has  ob- 
viously used  them,  would  comprehend.  The  intention  of  the 
Legislature  is  to  be  collected  from  the  words  they  employ. 
Where  there  is  no  ambiguity  in  the  words,  there  is  no  room 
for  construction.    The  case  must  be  a  strong  one,  indeed, 
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which  would  justify  a  Court  in  departing  from  the  plain 
meaning  of  words,  especially  in  a  penal  Act,  in  search  of  aa 
intention  which  the  words  themselves  did  not  suggest." 

It  follows,  that  the  relator  is  not,  by  what  took  place  in 
the  civil  action,  exempted  from  criminal  prosecution,  under 
§  3,318,  in  respect  to  the  matter  covered  by  the  complaint  in 
such  civil  action ;  and  that  he  is  not  entitled  to  be  discharged 
on  habeas  corpus. 

Soger  M.  /Sherman,  for  the  relator. 

Stewart  Z.  Woodfordy  (District  Attorney^  for  the  United 
States. 


The  Unttkd  States 

vs. 

Anthony  De  GRmrr  and  others. 

An  indictment  for  a  violation  of  §  6,440  of  the  Revised  Statutes  of  the  United 
States,  charged  that  the  defendants  conspired  to  commit  an  offence  against 
the  United  States,  tliat  is,  to  wilfolly  conceal  and  destroy  certain  papers  relat- 
ing to  certain  merchandise  called  dress  trimmings,  liable  to  dnty,  which  had 
been  theretofore  imported  and  brought  into  the  United  States,  and  the  port  of 
New  York,  fron^  a  foreign  port,  by  A,,  for  the  purpose  of  suppressing  certain 
evidence  of  fraud  therein  contained,  describing  the  papers  and  ayerring  that 
they  contained  statements  from  the  consignors  of  A.,  addressed  to  and  re- 
ceived by  him  in  the  due  course  of  his  business,  showing  that  said  merchan- 
dise had  been  knowingly  and  fraudulently  entered  and  passed  through  the 
custom  house  at  New  York,  on  a  false  classifioation  thereof  as  to  Talue,  and 
by  the  payment  of  less  than  the  duty  legally  due  to  the  United  States,  and 
which  papers  were  material  and  important  eyidence  for  the  United  States  in 
any  proceedings  because  of  said  fraudulent  entry,  and  alleging  yarious  acts 
charged  to  have  been  done  to  effect  the  object  of  the  conspiracy.  On  a  mo- 
tion to  quash  the  indictment,  it  was  objected,  that  it  was  bad  for  uncertainty. 
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becaoae  it  omitted  to  state  facts  Bhowing  thd  commission  of  a  fraud  upon  the 
United  States  in  connection  with  the  importation  of  the  merchandise,  and  he- 
cause  the  contents  of  the  papers  were  not  so  stated  as  to  enable  the  Conrt  to 
see  that  they  contained  evidence  of  that  fraud :  Held,  that  the  indictment  was 
sufficient. 

By  §  6,448  of  the  Revised  Statutes,  it  is  made  an  offence  to  conceal  or  destroy 
papers  of  the  description  given  in  said  indictment.  What  it  would  be  neces- 
sary to  aver  and  prove  on  an  indictment  under  §  5,443,  quere. 

The  case  of  Uniied  Staiet  v.  Cmik^nk,  (2  Otto,  642,)  commented  on  and  dis- 
tingaished. 

The  defendants,  though  indictable  under  §  6,448,  not  having  been  indicted 
thereunder,  may  be  indicted  under  §  6,440. 

(Before  BnraDiCT,  J.,  Southern  District  of  New  York,  February  16th,  1879.) 

BsNEDior,  J.  This  case  comes  before  the  Court  on  a 
motion  to  quash  the  indictment.  The  provision  of  law  under 
which  the  indictment  is  framed  is  to  be  found  in  section  5,440 
of  the  Bevised  Statutes,  where  it  is  provided,  that,  "  if  two 
or  more  persons  conspire  either  to  commit  any  offence  against 
the  United  States,  or  to  defraud  the  United  States  in  any 
manner  or  for  any  purpose,  and  one  or  more  of  such  parties 
do  any  act  to  eflfect  the  object  of  the  conspiracy,  all  the  par- 
ties to  such  conspiracy  shall  be  liable  to  a  penalty  of  not  less 
than  one  thousand  dollars  and  not  more  than  ten  thousand 
dollars,  and  to  imprisonment  not  more  than  two  years."  Un- 
der this  section,  it  is  sought,  by  the  present  indictment,  to 
charge  the  defendants  with  having  conspired  to  commit  one 
of  the  offences  against  the  United  States  which  are  created 
by  section  5,443  of  the  Eevised  Statutes.  The  language  of 
that  section  is  as  follows :  "  Every  person  who  wilfully  con- 
ceals or  destroys  any  invoice,  book  or  paper  relating  to  any 
merchandise  liable  to  duty,  which  has  been  or  may  be  im- 
ported into  the  United  States  from  any  foreign  port  or  coun- 
try, after  an  inspection  thereof  has  been  demanded  by  the 
collector  of  any  collection  district,  or  at  any  time  conceals  or 
destroys  any  such  invoice,  book  or  paper,  for  the  purpose  of 
suppressing  any  evidence  of  fraud  therein  contained,  shall  be 
punished  by  a  fine  of  not  more  than  Jive  thousand  dollars,  or 
by  imprisonment  not  more  than  two  years,  or  both." 


32  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  United  Ssates  v.  De  Grieff. 

The  first  count  charges,  that,  at  a  certain  time  and  place, 
the  defendants  conspired  to  commit  an  oflfence  against  the 
United  States,  that  is  to  say,  to  wilfully  conceal  and  destroy 
certain  papers  relating  to  certain  merchandise  called  dress 
trimmings,  liable  to  duty,  which  had  been  theretofore  im- 
ported and  brought  into  the  United  States  and  the  port  and 
collection  district  of  New  York,  from  a  foreign  port,  by  the 
firm  of  A.  De  Grieff  &  Co.,  for  the  purpose  of  suppressing 
certain  evidence  of  fraud  against  the  United  States,  therein 
contained.  Then  follows  a  description  of  the  papers  referred 
to,  coupled  with  the  averment^  that  said  papers  contained 
statements  from  the  correspondents,  consignors,  and  purchas- 
ing agents  of  the  said  firm  of  A.  De  Grieff  &  Co.,  addressed 
to  and  received  by  said  firm  in  the  due  course  of  their  busi- 
ness, showing  and  tending  to  show  that  said  merchandise  had 
been  knowingly  and  fraudulently  entered  and  passed  through 
the  custom-house,  the  office  of  the  collector  of  the  port  and 
collection  district  of  New  York,  upon  a  false  classification 
thereof  as  to  value,  and  by  the  payment  of  less  than  the 
amount  of  duty  legally  due  to  the  United  States,  and  which 
said  papers  were  material  and  important  evidence  for  the 
United  States  in  any  proceedings  because  of  said  fraudulent 
entry.  Then  follows  a  statement  of  various  acts  charged  to 
have  been  done  to  effect  the  object  of  the  conspiracy. 

The  second  count  begins  with  reciting  the  pendency  of  a 
suit  in  rem  for  the  forfeiture  and  condemnation,  to  the  use  of 
the  United  States,  of  certain  trimming  which  had  been  im- 
ported as  stated  in  the  first  count,  for  a  violation  of  the  laws 
of  the  United  States,  in  the  importation  of  said  merchandise, 
and,  also,  of  a  suit  against  the  defendants  De  Grieff  and 
Triacca,  for  the  recovery  of  damages  for  a  violation  of  the 
laws  of  thie  United  States,  in  the  said  importation.  It  then 
charges  a  conspiracy,  as  in  the  first  count,  describing  the 
papers  as  in  the  first  count,  and  avers  that  said  papers  con- 
tained statements  from  the  correspondents,  consignors,  and 
purchasing  agents  of  De  Grieff  &  Co.,  addressed  to  and  re- 
ceived by  said  finn  in  the  due  course  of  their  business,  show- 
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ing  and  tending  to  show  fraud  and  violation  of  the  laws  of 
the  United  States,  in  the  said  importation,  which  papers  were 
evidence  for  the  United  States  in  the  prosecution  of  the  suits 
aforesaid,  and  in  any  proceeding  by  the  United  States  be- 
cause of  the  violation  of  the  laws  of  the  United  States,  in  the 
importation  of  said  merchandise.  Then  follows  a  statement 
of  acts  done  to  effect  the  object  of  the  said  conspiracy,  as  in 
the  first  count. 

The  third  count  charges  a  conspiracy  to  commit  an  offence 
against  the  United  States,  that  is  to  say,  to  wilfully  conceal 
and  destroy  certain  papers  relating  to  certain  merchandise,  a 
full  description  of  which  is  unknown,  liable  to  duty,  which 
had  been  theretofore  imported,  for  the  purpose  of  suppressing 
certain  evidence  of  fraud  against  the  United  States,  therein 
contained,  following  with  a  description  of  the  papers,  and  a 
statement  of  acts  done,  as  in  the  first  count. 

The  fourth  count,  after  reciting,  in  the  language  of  the 
second  count,  the  pendency  of  suits,  charges  a  conspiracy  to 
commit  an  offence  against  the  United  States,  that  is  to  say, 
to  wilfully  conceal  and  destroy  certain  invoices  and  papers 
relating  to  said  dress  trimmings,  liable  to  duty,  which  had 
been  theretofore  imported,  as  stated  in  the  first  count,  for  the 
purpose  of  suppressing  certain  evidence  of  fraud  upon  the 
United  States  in  said  importation,  following  with  a  list  of  the 
said  papers  described,  and  averring  that  said  invoices  and 
papers  contained  statements  from  the  correspondents,  con- 
signors, and  purchasing  agents  of  De  Grieff  &  Co.,  addressed 
to  and  received  by  them  in  the  due  course  of  their  business, 
showing  and  tending  to  show  fraud  against  the  United  States, 
in  the  importation  of  said  merchandise,  and  which  said  papers 
were  important  and  material  evidence  for  the  United  States 
in  the  prosecution  of  the  said  suits,  and  in  any  proceedings 
by  the  United  States  because  of  the  violation  of  the  laws  of 
the  United  States,  in  the  importation  of  said  merchandise. 
A  statement  of  acts  done  to  effect  the  object  of  the  conspir- 
acy is  then  given,  as  in  the  first  count. 

The  indictment  concludes  with  the  averment,  that,  by  the 
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means  aforesaid  and  in  the  manner  aforesaid,  according  to  the 
conspiracy,  combination  and  agreement  aforesaid,  the  defend- 
ants committed  an  o£Eence  against  the  United  States. 

To  this  indictment  it  is  objected,  that  it  is  bad  for  nncer^ 
tainty,  because  it  omits  to  state  facts  showing  the  commission 
of  a  fraud  npon  the  United  States  in  connection  with  the  im- 
portation of  the  merchandise  described,  and  because  the  con- 
tents of  the  papers  are  not  so  stated  as  to  enable  the  Court  to 
see  that  they  contained  evidence  of  that  fraud. 

In  support  of  the  objection  that  the  indictment  contains 
no  facts  showing  the  commission  of  a  fraud,  the  argument 
made  is  this:  Unless  there  was  a  fraud  upon  the  United 
States  in  connection  with  the  importation  of  the  merchandise 
described,  the  papers  described  could  not  have  contained  evi- 
dence of  such  a  fraud,  and  there  could  be  no  conspiracy  to 
destroy  what  did  not  exist.  The  foundation  of  the  charge, 
therefore,  is  a  fraud  upon  the  United  States  in  connection 
with  the  importation  in  question,  and  facts  must  be  stated  to 
show  the  commission  of  such  a  fraud.  The  difficulty  with 
this  argument,  when  applied  to  a  case  like  the  present— for  a 
similar  argument  has  been  made  without  avail  in  regard  to 
indictments  for  receiving  stolen  goods  and  the  like,  {Roaoo^s 
CHm.  jFv.,  867;  ArchbolcPa  Or.  Pr.^  989;  Rex  v.  Jervis^  6 
C.  c&  P.,  156 ;  see,  also,  forms,  ArchbolcPs  Or.  Pr,^  441,  869,) 
— ^is,  that  it  proceeds  upon  the  assumption,  that  the  substance 
of  the  offence  charged  is  the  fraud  upon  the  United  States 
in  the  importation  of  the  merchandise  ^described.  But,  the 
indictment  is  for  a  conspiracy  to  commit  an  offence  against 
the  United  States,  not  for  a  fraud  upon  the  United  States. 
The  rule  applicable  to  indictments  of  this  character  has  been 
thus  stated:  "When  looking  at  a  charge  of  conspiracy  to 
commit  an  offence,  we  do  not  require  it  (the  offence)  to  be 
set  forth  with  all  the  precision  requisite  in  describing  the 
offence  itself.''  {Latham  v.  The  Qtceen,  5  Jiest  <&  Smithy 
635.)  The  result  of  the  cases  upon  the  subject  in  this  country 
is  thus  stated  in  State  v.  Keach^  (40  Vermonty  113, 117: ) 
*'  The  adjudged  cases  uniformly  recognize  the  rule,  that  a 
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general  allegation  that  two  or  more  persons  conspired  to  effect 
an  object  criminal  in  itself,  as  to  commit  a  misdemeanor  or 
felony,  is  snfiicient,  even  though  the  indictment  omits  all 
charges  of  the  particular  means  to  be  used."  In  State  y. 
Parker,  (43  N.  E.,  83, 84,)  it  is  said  ^  « If  it "  the  object  of  the 
conspiracy  "  is  not  an  offence  at  common  law,  but  only  by 
statute,  the  purpose  of  the  conspiracy  must  be  set  forth  in 
such  manner  as  to  show  that  it  is  within  the  terms  of 
the  statute."  Judged  by  these  rules,  the  present  indictment 
is  sufficient.  It  shows  that  the  defendants  conspired  to  com- 
mit an  offence  against  the  United  States,  by  averring  that  the 
object  of  the  conspiracy  was  to  conceal  and  destroy  certain 
described  papers  relating  to  certain  described  merchandise 
liable  to  duty,  and  theretofore  imported  into  the  United 
States  at  the  port  of  New  York,  from  Paris,  by  the  firm  of 
De  Grieff  &  Co.,  for  the  purpose  of  suppressing  evidence  of 
fraud  against  the  United  States,  therein  contained.  The 
facts  which  are  here  stated  consist  of  an  act  and  an  intent, 
i.  e,y  that  the  defendants  agreed  together  to  do  a  certain  act, 
namely,  to  conceal  and  destroy  certain  papers,  for  a  purpose 
designated;  and,  by  section  5,443,  the  concealment  or  de- 
struction of  papers  of  the  description  given,  for  the  purpose 
stated,  is  made  an  offence  against  the  United  States.  The 
indictment,  therefore,  sets  forth  the  purpose  of  the  conspir- 
acy in  such  manner  as  to  show  that  it  is  within  the  terms  of 
the  statute,  and,  accordingly,  is  within  the  requirement  of 
the  law,  as  stated  in  the  cases  above  cited. 

What  it  would  be  necessary  to  aver  and  prove  if  this 
were  an  indictment  for  the  offence  created  by  section  5,443, 
it  is  unnecessary  to  determine  on  tliis  occasion,  but,  it  may  be 
remarked,  that  a  construction  of  the  section  that  would  re- 
quire proof  of  a  fraud  as  to  which  the  papers  destroyed  con- 
tained evidence,  would  nullify  the  statute  in  many  cases, 
such,  for  instance,  as  where  the  papers  destroyed  contain  the 
only  evidence  of  a  necessary  link  in  the  proof  of  the  fraud. 
It  could  hardly  have  been  intended  that  the  successful  result 
of  the  prohibited  act  should  render  its  punishment  impos- 
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Bible.  But,  however  this  may  be  in  the  case  of  a  prosecution 
for  the  offence  created  by  section  5,443,  in  a  case  like  this, 
where  the  substance  of  the  charge  is  an  unlawful  agreement 
made  for  the  purpose  of  effecting  a  certain  result,  to  require 
the  circumstances  attendii^g  the  fraud  to  be  set  forth,  would 
be  to  require  a  statement  of  the  evidence  intended  to  be  ad- 
duced to  prove  the  facts  averred.  An  objection  which,  in 
some  cases  of  conspiracy,  may  be  made,  that,  owing  to  the 
circumstances  of  the  case,  the  indictment,  although  sufficient 
in  law,  fails  to  inform  the  particular  defendant  of  the  act  in- 
tended to  be  proved  against  him,  is,  in  such  cases,  met  by  the 
tender  of  particulars.  That  objection  cannot  be  here  made, 
for  the  reason,  that  this  indictment,  in  addition  to  stating  the 
conspiracy  with  due  particularity  of  time  and  place,  gives  a 
description  of  the  papers  sufficient  to  identify  them,  and  a8 
full  as  the  circumstances  will  permit,  and,  with  as  much  par- 
ticularity as  can  be  asked  where,  from  the  nature  of  the  case, 
the  papers  are  not  under  the  control  of  the  prosecution, 
points  out  the  matter  in  the  papers  which  it  was  the  object 
of  the  conspirators  to  suppress,  and  thus  fully  informs  the 
defendant  of  the  charge  upon  which  he  is  to  be  tried. 

It  is  further  objected,  that  the  indictment  fails  to  show  to 
the  Court  that  the  matter  in  the  papers  would  be  evidence  of 
a  fraud  upon  the  United  States.  There  is  no  occasion  to 
question  the  necessity,  which  this  indictment  assumes,  of 
proving,  in  a  case  like  this,  that  the  result  sought  to  be 
attained  by  the  agreement  to  destroy  these  papers  was  the 
suppression  of  evidence  of  fraud  contained  in  the  papers. 
But,  that  is  a  fact  to  be  shown  by  evidence  as  to  the  terms  of 
the  agreement  and  the  surrounding  circumstances.  *  Whether 
those  facts  and  circumstances  will  warrant  the  jury  in  saying 
that  the  result  which  the  defendants  sought  to  attain  by  this 
conspiracy  was  that  charged  in  the  indictment,  is  to  be  deter- 
mined when  the  evidence  has  been  given  at  the  trial.  It  can- 
not now  be  determined  by  the  Court.  Plainly,  it  would  be 
impossible  for  the  indictment  to  show  to  the  Court  that  the 
matter  contained  in  the  letters  destroyed  tended  to  show  that 
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a  frand  had  been  committed,  uixleBS  it  contained  the  evidence 
going  to  explain  the  statements  in  the  letters,  and  their  sig- 
nificance as  bearing  npon  the  question  of  fraud  ;  and  there  is 
no  ground  to  contend  that  such  should  be  the  contents  of  an 
indictment  of  this  character.    TV^at  has,  in  cases  similar, 
been  deemed  sufficient  for  an  indictment,  may  be  seen  by  re- 
ferring to  the  form  of  an  indictment  for  conspiring  to  sup- 
press evidence,  given  in  5  Coa^s  G.  C,  appendix^  No.  3,  j?.  9. 
The  decision  of  the  Supreme  Court  of  the  United  States 
in   United  States  v.    CruikaJianJcj   (2   Otto^   542,)  has  been 
pressed  upon  my  attention,  as  a  controlling  authority  adverse 
to  the  conclusion  above  indicated.    But,  the  indictment  in 
Cruikshank's  case  was  not  for  a  conspiracy  to  commit  an 
offence,  and  the  determination  in  respect  thereto  cannot, 
therefore,  be  authority  in  a  case  like  this.    That  indictment 
was  under  the  6th  section  of  the  enforcement  Act  of  May 
80th,   1870,  (16    U.  S.  Stat,  at  La/rge,  141,)  now  found,  in 
a  modified  form,  in  section  6,608  of  the  Revised  Statutes, 
which  makes  it  an  offence  against  the  United  States  to  con- 
spire to  do  certain  described  acts  with  a  certain  described 
intent.    The  ingredients  of  the  offence  are  found  in  the 
provision  creating  it,  and  the  Court  held  that  all  those  ingre- 
dients must  be  stated  in  the  indictment,  with  such  specifica- 
tion of  detail  as  to  enable  the  Court  to  see  that  the  offence 
created  by  the  enforcement  Act  had  been  committed.     The 
present  indictment  is  for  a  conspiracy  of  a  different  character, 
made  an  offence  by  a  different  statute,  and  having  different 
ingredients.     By  the  section  under  which  this  indictment  is 
dravni,  a  crime  is  committed  when  the  agreement  is  to  com- 
mit any  offence  against  the  United  States,  without  regard  to 
the    result    sought  to    be  attained  by  making  the    agree- 
ment.   It  is  true,  that  the  opinion  of  the  Supreme  Court  in 
the  case  of  Cruikshank  deals,  to  a  certain  extent,  with  the 
general  requisites  of  an  indictment ;  but  I  fail  to  find  there 
any  indication  of  an  intention  to  lay  down  a  rule  in  regard  to 
the  requirements  of  an  indictment  like  the  present,  or  to 
state  any  rule  at  variance  with  the  law  declared  in  the  cases 


28  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  United  States  v.  De  6rie£ 

from  which  I  have  above  quoted.  On  the  contrary,  two  of 
those  eases  are  cited  with  apparent  approval,  in  the  opinion 
of  the  Court.  The  opinion,  indeed,  supports  the  present  in- 
dictment, for,  by  way  of  illustration,  it  refers  to  a  statute  of 
Maine  similar  in  character  to  the  statute  upon  which  this  in- 
dictment is  drawn,  where  it  is  made  an  offence  to  conspire  to 
commit  any  crime  punishable  by  imprisonment  in  the  State 
prison  ;  but  it  points  out,  that  an  indictment  under  the  stat- 
ute of  Maine,  to  be  good,  must  specify  the  crime  charged  as 
the  object  of  the  conspiracy,  so  as  to  enable  the  Court  to  see 
whether  it  be  one  punishable  by  imprisonment  in  the  State 
prison.  The  present  indictment,  so  judged,  is  suflScient,  for, 
the  charge  made  is  not  general,  that  the  defendants  conspired 
to  commit  an  oflFence  against  the  United  States,  but  it  de- 
scends to  particulars  and  particularizes  the  act  as  being  an 
agreement  between  the  defendants  to  conceal  and  destroy 
certain  described  papers  relating  to  the  importation  of  certain 
merchandise,  entered  into  by  the  defendants  for  the  purpose 
of  suppressing  evidence  of  fraud  in  connection  with  that  im- 
portation, contained  therein.  The  act  thus  particularized  is 
made  by  statute  an  offence  against  the  United  States,  and  it 
thus  appears,  that,  if  proved,  it  will  support  a  conviction 
imder  section  6,440.  While,  therefore,  the  determination  in 
Cruikshank's  case  cannot  control  the  determination  in  any 
case  like  this,  the  opinion  there  delivered  is  in  harmony  with 
the  conclusion  that  the  present  indictment  is  sufficient  in  law 
to  put  the  defendants  upon  their  trial. 

The  remaining  objection  to  be  considered  is,  that,  upon 
the  showing  of  the  indictment,  the  defendants  should  have 
been  charged  under  section  5,443  and  cannot  be  charged  im- 
der section  5,440.  This  objection  is  not  pressed  upon  the 
ground  of  merger.  Clearly,  it  could  not  be  pressed  on  that 
ground,  for,  there  is  no  merger  in  crimes  of  equal  rank,  such 
as  misdemeanors.  {United  States  y.  McITee,  4  Dillon^  128.) 
But,  it  is  supposed  that  a  different  ground  is  taken,  by  claim- 
ing that  the  facts  stated  in  the  indictment  show  that  the  con- 
spiracy complained  of  forms  part  of  an  accomplished  crime, 
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made  punishable  by  section  5,443,  and  cannot,  therefore,  be 
made  the  subject  of  a  prosecution  under  section  5,440.  But, 
if  there  be  no  merger,  there  is  no  force  in  this  suggestion. 
It  maj  well  be,  that  one  who  has  been  once  tried  upon  a 
charge  of  an  offence  under  section  5,443  cannot  be  again  tried 
under  section  5,440,  for  a  conspiracy  that  formed  an  element 
of  the  offence  already  tried.  No  such  question  is  here  raised. 
Here,  the  question  is,  whether  it  is  competent  for  the  Gov- 
ernment to  put  the  defendants  upon  trial  for  having  done 
what  by  section  6,440  is  made  an  offence  against  the  United 
States,  they  never  having  been  before  called  in  question  for 
that  act.  That  offence  not  having  been  merged  in  any  other 
offence,  there  is  no  possible  ground  on  which  to  decide  that 
it  cannot  be  prosecuted.  The  case  of  McKee,  above  cited, 
is  an  authority  adverse  to  such  a  contention. 

The  motion  to  quash  is,  for  these  reasons,  denied. 

WUliam  P,  JFterOj  {Assistant  District  Attorney^  for  the 
United  States. 

Robert  S.  Green  and  Aaron  J.  Vanderpoel^  for  the  de- 
fendants. 


Joel  D.  nARVEY,  Receiveb  of  the  Scandinavian^  National 

Bane  of  Chicago 

vs, 

Benjamin  F.  Allen  and  othebs.    In  Equiiy. 

After  a  drcnlfttiiig  note  of  a  national  bank,  which  it  had  failed  to  redeem  in 
lawful  money*  had  been  protested,  nnder  §  46  of  the  Act  of  Jmie  Sd,  1864, 
(18  U,  8.  8taL  at  Largi,  118,)  an  attachment  from  a  State  Court  was  leyied  on 
moneys  of  sud  bank  on  deposit  in  another  national  bank,  to  secure  a  debt 
firom  it  to  A.  Snbeeqnently,  a  receiver  of  the  bank  was  appointed,  under  g  60 
of  said  Act:  Beld,  that»  nnder  §  52  of  said  Act,  said  levy  was  void. 
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The  receiver,  having  applied  to  the  State  Court  to  diasolve  such  attachment^ 
without  becoming  a  party  to  the  suit  in  the  State  Court,  and  sach  motion 
being  denied,  and  he  having  then  immediately  brought  this  suit  against  A., 
and  the  bank  in  which  the  moneys  were  on  deposit,  and  the  sheriff  who  leviod 
the  attachment,  to  aasert  his  title  to  such  mooeys:  Hdd,  that  he  was  entiUod 
to  such  relief. 

A.  having,  after  process  iq  this  suit  was  served  on  the  defendants,  obtained  a 
judgment  in  his  suit  in  the  State  Court,  and  collected  it  by  execution  against 
the  moneys  so  attached,  this  Court  decreed  that  A  should  pay  directly  to  the 
plaintiff  the  money  he  had  so  collected,  and  the  bank  in  which  the  moneys 
had  been  on  deposit  should  pay  such  money  if,  and  only  if,  it  could  not  be  col- 
lected from  A. ;  that  such  bank  should  pay  costs  to  the  plaintiff;  that  such 
bank  should  not  have  costs  against  A. ;  that  A.  should  pay  costs  to  the  plaintiff; 
that  the  sheriff  should  not  have  costs  against  the  plaintiff;  that  the  plaintiff 
should  recover  from  A.  the  costs  of  making  the  sheriff  a  party,  and  the  costs 
of  the  sheriff's  defence,  the  latter  costs  to  be  paid  over  to  the  sheriff  by  the 
plaintiff,  when  collected ;  and  that  the  bank  in  which  the  moneys  had  been  on 
deposit  should  respond  to  the  plaintiff  for  them,  with  interest  from  the  time 
when  process  in  this  suit  was  served  on  it,  subject  to  the  siud  decree  as  to 
payment  by  A.  of  what  he  had  received  of  such  moneys. 

(Before  Blatohtord,  J.,  Southern  District  of  New  York,  February  19th,  1879.) 

Blatchfobd,  J.  The  Scandinayian  National  Bank  of  Chi- 
cago was  a  bank  organized  under  the  national  banking  Act, 
and  subject  to  its  provisions.  It  was  located  at  Chicago, 
Illinois.  On  the  10th  of  December,  1872,  it  failed  to  redeem 
a  circulating  note  of  the  denomination  of  $5,  issued  bj  it, 
when  payment  thereof  was  legally  demanded  at  its  ofSce  in 
Chicago,  during  the  usual  hours  of  business.  On  the  same 
day  a  notary  public  duly  protested  said  note  for  non-pay- 
ment, and  served  a  written  notice  of  the  protest  on  the  presi- 
dent of  the  bank,  and  it  stopped  doing  business,  and  a  United 
States  bank  examiner  took  possession  of  all  of  its  books  and 
assets.  Section  46  of  the  Act  of  June  8d,  1864,  (13  U.  S. 
Stat  at  Largey  113,)  provides,  that,  if  any  national  bank  shall 
fail  to  redeem  in  lawful  money  any  of  its  circulating  notes, 
when  payment  thereof  shall  be  lawfully  demanded,  during 
the  usual  hours  of  business,  at  its  office,  they  may  be  pro- 
tested by  a  notary  public.  The  notary  is  required  to  give 
notice  of  the  protest  to  the  president  or  cashier  of  the  bank, 
and  to  forward  notice  of  the  protest  to  the  comptroller  of  the 
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CTurency.    Section  50  authorizes  the  comptroller,  on  becom- 
ing satisfied,  as  above  specified,  that  any  bank  has  so  refused 
to  pay  its  circulating  notes  and  is  in  default,  to  forthwith  ap- 
point a  receiver,  who,  under  the  direction  of  the  comptroller, 
shall  take  possession  of  the  books,  records  and  assets  of  the 
bank,  and  collect  its  debts.    Provision  is  made  for  the  re- 
ceiver to  turn  the  assets  into  money  and  pay  such  money  to 
the  treasurer  of  the  United  States,  and  for  the  comptroller  to 
distribute  such  money  jpro  rata  among  the  creditors  of  the 
bank.    Section  52  is  in  these  words:  ^^All  transfer  of  the 
notes,  bonds,  bills  of  exchange  and  other  evidences  of  debt 
owing  to  any  association,  or  of  deposits  to  its  credit,  all  as- 
signments of  mortgages,  sureties  on  real  estate,  or  of  judg- 
ments or  decrees  in  its  favor,  all  deposits  of  money,  bullion, 
or  other  valuable  thing  for  its  use,  or  for  the  use  of  any  of 
its  shareholders  or  creditors,  and  all  payments  of  money  to 
either,  made  after  the  commission  of  an  act  of  insolvency,  or  in 
contemplation  thereof,  with  a  view  to  prevent  the  application 
of  its  assets  in  the  manner  prescribed  by  this  Act,  or  with  a 
view  to  the  preference  of  one  creditor  to  another,  except  in 
payment  of  its  circulating  notes,  shall  be  utterly  null  and 
void."    On  the  18th  of  December,  1872,  the  comptroller,  by 
an  instrument  in  writing  reciting  the  necessary  preliminary 
facts,  appointed  the  plaintiff  in  this  suit  to  be  receiver  of  said 
bank,  with  all  the  powers,  duties  and  responsibilities  given  to 
or  imposed  upon  a  receiver  under  the  provisions  of  said  Act. 
At  the  time  the  Scandinavian  Bank  failed,  the  National 
Broadway  Bank,  another  national  bank,  located  in  the  city  of 
New  York,  and  one  of  the  defendants  in  this  suit,  had  on  de- 
posit moneys  belonging  to  the  Scandinavian  Bank,  subject  to 
its  draft.    On  the  9th  of  December,  1872,  the  defendants 
Allen,  Stephens  and  Blennerhassett,  composing  the  firm  of 
Allen,  Stephens  &  Co.,  held  a  sight  draft  drawn  by  the  Scan- 
dinavian Bank  on  the  Broadway  Bank^  for  $650.    On  that 
day  they  presented  the  same  for  payment  to  the  latter  bank, 
but  it  was  not  paid,  and  thereupon  it  was  duly  protested  and 
notice  given  to  the  former  bank.    On  the  12th  of  December, 


32  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Harvey  v,  Allen. 

a  warrant  of  attachment  was  issued  ont  of  the  Supreme  Court 
of  New  York,  on  the  application  of  Allen,  Stephens  &  Co., 
in  an  action  in  said  Conrt  by  them  against  the  Scandinavian 
Bank,  to  recover  $650,  with  interest  from  December  9th,  and 
on  the  ground  that  said  bank  was  a  foreign  corporation  organ- 
ized under  said  Act  of  1864,  commanding  the  sheriff  of  the 
city  and  county  of  New  York  to  attach  and  safely  keep  aU 
the  property  of  said  bank  within  his  county,  or  so  much 
thereof  as  might  be  sufficient  to  satisfy  the  said  demand,  to- 
gether with  costs  and  expenses.     On  the  13th  of  December, 
this  attachment  was  levied  by  the  defendant  Brennan,  as  such 
sheriff,  on  the  moneys  of  the  Scandinavian  Bank  in  the  pos- 
session of  the  Broadway  Bank.    A  summons  was  issued  in 
said  action,  dated  December  12th,  demanding  judgment  for 
$650,  with  interest  from  December  9th,  and  costs.    A  com- 
plaint, setting  forth  the  cause  of  action,  was  verified  Decem- 
ber 18th.     On  the  19th  of  December,  in  accordance  with  the 
State  practice,  an  order  was  made  by  the  State  Court,  that 
the  summons  be  served  by  publication  in  two  newspapers, 
and  that  a  copy  of  the  summons  and  complaint  be  deposited 
in  the  post-office,  directed  to  the  Scandinavian  Bank,  as  de- 
fendant.   On  the  same  day  the  summons  and  complaint  were 
filed  in  the  State  Court.    On  the  8th  of  February,  1873,  the 
attorney  of  the  United  States  for  this  District  caused  an  affi- 
davit to  be  made  by  Mr.  Tremain,  entitled  in  the  suit  in  the 
State  Court,  reciting  the  proceedings  therein,  and  setting 
forth  that  the  Scandinavian  Bank  had  suspended  and  become 
insolvent  December  9th,  1872 ;  that  Mr.  Harvey  had  been 
appointed  its  receiver,  by  the  comptroller,  under  said  Act ; 
that  he,  said  attorney,  had  ^^  been  instructed  to  act  for  said 
receiver  in  and  about  the  matters  and  proceedings  appertain- 
ing to  the  claim  of"  AUen,  Stephens  &  Co. ;  and  that,  upon 
the  facts  so  stated,  and  all  the  proceedings  in  said  suit,  and, 
upon  the  ground,  among  others,  that  the  State  Court  had  no 
jurisdiction,  and  that  the  continuance  of  the  proceedings  in 
said  action,  and  of  said  attachment,  was  in  violation  of  said 
Act  of  Congress,  and  that  said  attachment  was  issued  after 
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the  commission  of  an  act  of  insolvency  by  the  Scandinavian 
Sank,  and  with  a  view  to  prevent  the  application  of  its  assets, 
as  prescribed  in  said  Act,  and  to  prefer  Allen,  Stephens  &  Co., 
by  securing  to  them  their  claim  in  full  from  snch  assets  in 
preference  to  other  creditors,  or  the  ratable  proportion  of 
said  assets  that  might  be  found  due  to  them  under  said  Act, 
the  said  attorney  desired  to  move,  in  behalf  of  the  defendant, 
to  vacate  said  order  of  publication  and  warrant  of  attach- 
ment, and  to  stay  the  proceedings  in  said  action.     On  said 
affidavits,  and  on  an  affidavit  by  said  attorney,  that  one  of  the 
circulating  notes  of  the  bank  was  protested  on  December 
10th,  for  non-payment  and  non-redemption,  and  that  such 
fact  was  duly  certified  to  the  Comptroller  of  the  Currency,  a 
motion  to  the  above  effect  was  made  before  the  State  Court, 
on  the  part  of  the  defendant,  by  counsel  who  appeared  for  it 
for  the  purpose  of  the  motion.     The  Court,  on  the  5th  of 
March,  1873,  denied  the  motion,  at  special  term,  holding, 
that,  so  far  as  the  defendant  was  concerned,  the  attachment 
was  properly  granted,  and  that,  in  accordance  with  the  decis- 
ion of  the  Court  of  Appeals  of  Kew  York,  in  Tract/  v.  I^irst 
national  Bank  of  Sdma^  (87  N.  Zl,  523,)  it  must  be  held, 
that  the  receiver  had  no  status  in  the  action  to  make  a  mo- 
tion to  vacate  the  attachment,  but  must  assert  his  title  in 
some  other  manner.     The  point  of  the  decision  in  the  Tracy 
case  was,  that  the  receiver,  not  being  a  party  to  the  suit,  could 
not  make  any  motion  in  it.    The  Scandinavian  Bank,  then, 
by  the  said  attorney,  who  appeared  for  it  for  that  purpose, 
took  an  appeal  to  the  general  term  of  the  State  Court,  from 
the  order  denying  such  motion.    On  the  16th  of  May,  1873, 
the  general  term  affirmed  the  order  appealed  from.    The  re- 
ceiver did  not  make  himself  a  party  to  the  suit  in  the  State 
Court,  but,  in  May,  1873,  he  filed  the  bill  in  this  suit.    An 
amended  bill  was  filed  in  June,  i  873.    It  sets  forth  the  sub- 
stance of  the  matters  above  stated.   It  alleges,  that,  when  the 
Scandinavian  Bank  became  insolvent,  the  Broadway  Bank  had 
in  its  possession  '* certain  assets"  of  the  former  bank,  "and, 
among  the  same,  the  sum  of  about  fifteen  hundred  dollars, 
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more  or  less,  in  currency,  or  otherwise,"  which  the  plaintiff, 
as  receiver,  and  in  behalf  of  himself  and  said  comptroller, 
was  entitled  to  demand  and  receive  from  the  latter  bank,  and 
that  the  same  has  been  demanded,  bnt  the  latter  bank  has  re- 
fused fo  deliver  the  same  to  the  plaintiff  or  to  said  comptrol- 
ler, or  to  make  any  disposition  of  the  same  that  will  enable 
the  plaintiff  to  pay  the  same  into  the  treasury  of  the  United 
States.  It  alleges  that  the  claim  made  nnder  said  attachment 
is  contrary  to  law.  It  prays  that  an  injunction  may  be  issued, 
restraining  the  Broadway  Bank  from  paying  over  said  mon- 
eys to  any  one  but  the  plaintiff ;  that  Allen,  Stephens  &  Co. 
and  said  sheriff  be  enjoined  from  proceeding  on  said  attach- 
ment, or  entering  any  judgment  or  order  in  said  suit,  or  on 
their  said  claim,  save  in  the  way  of  presenting  the  same  to 
the  plaintiff  as  receiver,  as  claims  entitled  to  no  preference 
over  those  of  the  general  creditors  of  the  Scandinavian  Bank ; 
that  the  Broadway  Bank  pay  to  the  plaintiff,  to  be  by  him 
paid  into  the  Treasury  of  the  United  States,  the  said  sum  of 
$1,500,  "be  the  same  more  or  less,"  with  interest;  and  that 
a  receiver  of  said  moneys,  during  the  pendency  of  this  suit, 
be  appointed. 

Allen,  Stephens  &  Co.  answered,  in  October,  1873,  setting 
up  their  claim,  and  said  attachment  and  the  proceedings  in 
said  suit  in  the  State  Court.  Their  answer  also  set  forth, 
that,  on  the  13th  of  September,  1873,  a  judgment  was 
recovered  in  said  suit,  against  the  Scandinavian  Bank,  for 
$829  84 ;  that,  on  the  same  day,  an  execution  was  issued  on 
said  judgment,  to  said  sheriff ;  that  said  sheriff  collected  on 
said  execution,  and  under  said  attachment,  from  said  Broad- 
way Bank,  and  paid  to  Allen,  Stephens  &  Co.,  on  the  20th 
of  September,  1873,  $820,  in  full  satisfaction  of  said  judg- 
ment and  of  all  claim  of  theirs  under  said  attachment ;  and 
that  Allen,  Stephens  &  Co.  claim  no  interest  in  any  indebt- 
edness of  the  Broadway  Bank  to  the  Scandinavian  Bank  or 
in  any  of  the  assets  of  the  latter  bank. 

The  sheriff  answered,  in  October,  1873,  setting  up  the 
proceedings  in  the  suit  in  the  State  Court  and  the  attachment 
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and  its  levy  and  the  judgment  and  execution,  and  the  eoUec- 
tion  of  the  money  and  of  fees  and  expenses  from  the  at- 
tached property. 

The  Broadway  Bank  answered,  in  October,  1873,  setting 
up  the  attachment  and  the  proceedings  in  the  suit  in  the 
State  Court,  and  the  judgment  and  execution,  and  the  tak- 
ing by  the  sheriflf  from  the  attached  moneys  in  the  hands  of 
the  Broadway  Bank,  of  sufficient  to  satisfy  the  execution ; 
that  said  bank  has  in  its  possession  $568  51  of  said  deposits 
of  the  Scandinavian  Bank,  and  no  more,  subject  to  the  order 
of  the  bank,  or  its  legal  representatives  or  assigns ;  and  that 
said  bank  has  not  refused  to  pay  any  of  said  deposits  to  the 
plaintiff,  except  such  as  were*  so  attached  by  the  sheriff, 
amounting  to  $876  94. 

On  the  9th  of  January,  1873,  the  plaintiff,  directed  the 
Broadway  Bank  to  credit  itself  in  account  with  $153  20,  for 
a  collection  made  by  the  Scandinavian  Bank.  On  the  i7th 
of  January,  1873,  the  plaintiff  wrote  to  the  Broadway  Bank 
as  follows:  "Tour  favor  of  14th  inst.,  enclosing. acc't  cur- 
rent, received.  I  have  had  it  compared  with  the  books  of 
this  bank  and  find  it  correct.  Ton  will  please  send  me  your 
check  for  balance,  less  amount  of  the  two  attachments  and 
sufficient  to  cover  costs,  say  about  $100  in  each  case.  Hie 
TJ.  S.  Dist.  Atty.  in  New  York  has  been  instructed  from 
Washington  to  defend  these  suits,  and,  until  decided,  of 
course  you  will  retain  sufficient  to  indemnify  you."  On  the 
18th  of  January,  1873,  the  Comptroller  of  the  Currency 
wrote  to  the  Broadway  Bank  as  follows :  "  I  am  informed 
that  you  have  on  deposit,  to  the  credit  of  the  Scandinavian 
National  Bank  of  Chicago,  $2,669  35  in  ggld,  and  $2,461  14 
in  currency,  and  that  suits  of  attachment  have  been  brought 
against  the  bank — one  for  $650  and  the  other  for  $441  95. 
This  bank  having  been  placed  in  the  hands  of  a  receiver,  you 
will,  on  the  receipt  of  this  letter,  forward  the  balance  due  the 
Scandinavian  National  Bank,  less  the  amount  which  has  been 
attached,  to  this  office,  which  amount  will  be  deposited  with 
the  treasurer,  in  trust,  subject  to  my  order,  for  the  benefit  of 
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its  creditors,  as  provided  by  the  National  Cnrrency  Act 
On  the  2lBt  of  January,  1873,  the  Comptroller  wrote  to  the 
Broadway  Bank  as  follows :  "  I  have  received  your  letter  of 
the  20th,  enclosing  your  certificate  of  deposit  for  $2,664  35 
gold,  being  balance  of  coin  account  of  the  Scandinavian 
National  Bank ;  also  your  certificate  of  deposit  for  $1,015  69, 
being  balance  of  currency  account,  less  the  sum  of  $1,445  45, 
retained  to  abide  the  result  of  two  attachments  and  probable 
costs  thereon.  Please  inform  me  of  the  amount  of  those 
attachments  and  the  amount  retained  for  costs."  The 
$1,445  45  was  the  balance  of  account  made  up  with  interest 
to  December  9th,  1872,  but  not  later.  The  amount  paid  to 
the  sheriff  by  the  Broadway  Bank,  September  20th,  1873, 
was  $876  94.  The  second  attachment  referred  to  in  the  cor- 
respondence was  one  by  McKim,  Brothers  &  Co.  The  record 
does  not  show  how  it  was  disposed  of,  but  it  is  not  set  up  by 
any  of  the  defendants.  McKim,  Brothers  &  Co.  were  origin- 
ally made  parties  defendant  to  this  suit,  but  the  suit  was  dis- 
continued as  to  them.  The  Broadway  Bank  and  the  sheriff 
appeared  in  this  suit  on  the  5th  of  July,  1873,  and  Allen, 
Stephens  &  Co.  appeared  on  the  7th  of  July,  1873.  A  mo- 
tion was  made,  on  notice  to  all  the  defendants,  for  an  injunc- 
tion to  restrain  the  Broadway  Bank  from  paying  over  to  any 
person  but  the  plaintiff  the  moneys  mentioned  in  the  bill,  and 
for  the  appointment  of  a  receiver  to  hold  said  moneys  until 
the  final  determination  of  this  suit,  and  for  an  injunction  to 
restrain  aU  the  defendants  from  interfering  with  such  dispo- 
sition of  said  moneys  pending  the  determination  of  this  suit, 
but  such  motion  was  denied  by  this  Court  by  an  order  filed 
September  i8th,  1873. 

The  case  has  now  been  brought  to  final  hearing  on  plead- 
ings and  proofs.  It  is  contended  for  the  Broadway  Bank, 
that  the  proceedings  in  the  suit  in  the  State  Court  are  bind- 
ing on  the  plaintiff,  and  are  a  bar  to  the  relief  asked  by  the 
biU  in  this  suit ;  that  the  State  Court  had  jurisdiction  of  the 
suit  brought  in  it,  and  properly  issued  the  attachment ;  that 
the  bringing  of  this  suit  did  not  divest  the  State  Court  of  the 
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jurisdiction  it  so  acquired  ;  that  that  Court  had  authority  to 
proceed  in  such  action,  and  render  and  enforce  judgment 
tlierein,  so  long  as  no  defence  was  interposed,  and  so  long  as 
the  insolvency  of  the  Scandinavian  Bank  was  not  brought  to 
the  knowledge  of  that  Court  in  any  manner  of  which  it  could 
take  cognizance ;  that  the  plaintiff,  on  motion  to  the  State 
Court,  could  have  been  substituted  as  defendant  in  such  ac- 
tion, and  could  then  have  moved  to  vacate  the  attachment,  or 
could  have  defended  the  action  ;  that,  as  the  plaintiff  did  not 
intervene  in  that  action,  but  allowed  it  to  proceed  to  judg^ 
ment,  and  allowed  the  judgment  to  be  enforced  against  the 
attached  property,  he  cannot  maintain  this  suit  and  obtain  re- 
lief which  could  have  been  obtained  by  him  in  that  action, 
especially  when  the  effect  of  such  relief  will  be  to  nullify  the 
judgment  in  that  action  and  the  proceedings  under  it ;  that 
the  sheriff  was  required  by  the  State,  law  to  execute  the 
attachment  and  the  execution ;  and  that  the  Broadway  Bank 
could  not  resist  the  processes. 

The  argument  on  behalf  of  Allen,  Stephens  &  Co.  is  ad- 
dressed principally  to  a  questioning  of  the  correctness  of  the 
decision  of  this  Court  in  Cadle  v.  Tracy^  (11  Blatchf.  O.  G. 
Ii.y  101 ,)  to  the  effect,  that  a  State  Court  has  no  jurisdiction 
of  a  suit  against  a  national  bank,  where  the  bank  is  not  located 
in  such  State,  such  jurisdiction  being  forbidden  by  §  67  of 
the  Act  of  June  3d,  1864,  (18  U.  S.  Stat  at  Large,  116, 117.) 
It  is  also  contended  for  them,  that,  if  the  State  Court  had 
jurisdiction  to  render  the  judgment  which  it  did  render,  this 
Court  cannot,  in  this  suit,  re  examine  the  matters  settled  by 
that  judgment. 

The  decision  of  the  Supreme  Court  of  the  United  States 
in  National  Bank  v.  Colby ^  (21  Wallace^  609,)  disposes  of  the 
main  question  in  this  case.  In  the  Colby  case,  the  First 
National  Bank  of  Selma  refused  payment,  on  the  15th  of 
April,  of  a  treasury  draft  of  the  United  States.  The  bank 
did  not  open  for  business  on  the  16th,  and  on  that  day  the 
military  authorities  of  the  United  States,  under  instructions 
from  the  Secretary  of  the  Treasury,  took  possession  of  the 
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property  of  the  bank.  On  the  17th  its  president  absconded. 
On  that  day  Colby  sued  out  an  attachment,  in  a  State  Court 
of  Alabama,  against  the  bank,  on  a  contract  debt,  which  was 
levied  on  its  property.  An  examination  into  the  affairs  of 
the  bank,  on  that  day,  showed  a  deficiency  in  its  cash  account, 
of  $200,000,  and,  on  the  30th  of  April  a  receiver  of  the 
bank  was  appointed  by  the  Comptroller  of  the  Currency. 
On  the  22d  of  May,  Colby  filed  a  declaration  in  the  suit. 
On  the*  1st  of  June,  the  bank  was  dissolved  by  a  decree  of 
the  District  Court  of  the  United  States.  In  March,  1869, 
the  suit  in  the  State  Court  was  tried.  The  receiver  did  not 
make  himself  a  party  on  the  record  to  that  suit,  but  he  ap- 
peared by  counsel,  on  the  trial,  and  was  allowed,  without 
objection,  to  make  proof  of  said  facts,  and  to  produce  his 
appointment  as  receiver  and  the  decree  of  dissolution.  He 
thereupon  moved  the  State  Court  to  dissolve  the  attachment 
and  discharge  the  levy  and  that  the  suit  abate.  The  motion 
was  overruled.  The  receiver  then,  without  objection,  offered 
the  same  evidence  to  the  jury,  and  requested  the  Court  to 
instruct  them,  that,  if  they  believed  the  evidence,  the  suit 
could  not  be  maintained,  and  they  must  find  for  the  defend- 
ant. The  instruction  was  refused,  and  there  was  a  verdict  for 
the  plaintiff  and  a  judgment  for  $5,632  33  and  costs.  The 
case  was  then  taken  by  appeal  to  the  Supreme  Court  of  Ala- 
bama, and  it  (46  Ala.y  435,)  affirmed  the  judgment.  It  is 
stated  in  the  opinion  of  that  Court,  that  *^  the  record  does 
not  show  that  the  defendant,  said  bank,  pleaded  any  plea  in 
defence  of  said  action."  A  part  of  the  judgment  which  was 
affirmed  authorized  the  issue  of  a  venditioni  exponas,  to  sell 
the  property  levied  on  under  the  attachment.  The  Supreme 
Court  of  Alabama  held  that  the  insolvency  of  the  bank  did ' 
not  dissolve  its  liability  to  be  sued  by  attachment.  The  case 
was  then  taken  by  a  writ  of  error  to  the  Supreme  Court  of  the 
United  States,  and  is  the  case  so  reported  in  21  WaUace^  609. 
That  Court  reversed  the  judgment  and  remanded  the  cause 
to  the  State  Court,  with  directions  to  discharge  the  attach- 
ment levied  on  the  property  of  the  bank.    The' Supreme 
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C5oxirt  held  that  the  suit  in  the  State  Court  abated  by  the  de- 
cree dissolving  the  bank.  But  it  farther  held,  that  the  prop- 
erty of  a  national  bank,  attached  at  the  suit  of  an  individual 
creditor,  after  the  bank  has  become  insolvent,  cannot  be  sub- 
jected to  sale  for  the  payment  of  his  demand,  against  the 
claim  for  the  property,  of  the  receiver  of  the  bank,  subse- 
quently appointed.  In  the  opinion  of  the  Court,  comment  is 
made  on  §§  50  and  52  of  the  Act  of  June  8d,  1864,  and  it  is 
said,  that  they  manifest  a  clear  design,  on  the,  part  of  Con- 
gress, to  secure  the  assets  of  the  insolvent  bank  for  ratable 
distribution  among  its  general  creditors,  and  that  no  prefer- 
ence in  the  application  of  its  assets  can  be  obtained  by  ad- 
versary proceedings,  so  as  to  defeat  such  design.  It  is  further 
said,  that  all  objection  to  the  right  of  the  receiver  to  appear 
in  the  State  Court  and  move  for  the  discharge  of  the  attach- 
ment and  the  abatement  of  the  suit,  or  to  contest  the  case  at 
the  trial,  was  waived,  because  such  right  was  not  objected  to 
at  the  time.  The  Court  add :  "  But,  independently  of  this 
consideration,  we  are  of  opinion,  that  it  was  a  proper  proceed-  ' 
ing  on  the  part  of  the  receiver  to  apply  to  the  Court  below 
to  discharge  the  attachment,  on  proof  of  the  facts  presented 
by  him  and  the  production  of  liis  appointment  and  the  decree 
dissolving  the  injunction.  Invested  with  the  rights  of  the 
bank  to  the  possession  of  the  property,  by  his  appointment, 
it  was  his  duty  to  take  the  necessary  steps  to  remove  the 
levy.  That  levy  was  void  as  against  his  claim  to  the  prop- 
erty ;  and,  in  our  judgment,  it  was  error  for  the  Court  to 
reftise  to  discharge  it  on  his  application." 

In  the  present  case,  the  receiver  applied  to  the  State  Court 
to  vacate  the  attachment,  and  his  application  was  refused,  on 
the  ground  that  he  had  no  status  in  the  action,  to  make 
such  an  application.  He  was  told  that  he  must  assert  his 
title  in  some  other  manner.  Two  ways  were  open.  One 
was  to  be  made  a  party  defendant  to  the  suit,  in  place  of  the 
bank.  The  other  was  to  bring  this  suit.  He  brought  this 
suit  promptly,  the  bill  being  filed  five  days  after  the  order  of 
the  general  term  was  made,  aflSrming  the  order  denying  the 
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motion  to  vacate  the  attachment.  In  the  Colby  case,  the  re- 
ceiver was  treated  by  the  State  Court  and  by  the  Supreme 
Court  of  the  United  States  as  if  he  were  a  party  to  the  suit, 
and  his  rights  as  against  those  of  the  attaching  creditor  were 
adjudicated  directly  in  the  suit  brought  by  the  attaching 
creditor.  In  the  present  case,  the  receiver,  before  anything 
of  substance  had  been  done  in  the  suit  in  the  State  Court, 
towards  a  judgment,  except  to  issue  and  serve  the  attach- 
ment and  publish  the  summons,  filed  the  bill  in  this  suit, 
making,  all  parties  interested  defendants,  setting  up  all  the 
facts,  and  praying  proper  relief.  The  bill  seeks  a  determina- 
tion of  the  conflicting  claims.  It  presents  a  case  of  equitable 
cognizance.  On  the  facts  set  forth,  the  plaintiflE  was  entitled, 
on  final  decree,  to  the  relief  prayed,  except  in  respect  of  the 
injunctions  asked  for.  It  must  be  assumed,  that  the  applica- 
tion for  a  preliminary  injunction  and  for  a  receiver  was 
refused  because  it  was  not  shown  that  the  fund  was  in  peril, 
as  respected  the  Broadway  Bank,  and  because  the  Court  felt 
itself  restrained  by  positive  statute  from  enjoining  the  pro- 
ceedings of  Allen,  Stephens  &  Co.  in  the  State  Court.  The 
answers  do  not  set  up  that  there  is  a  plain,  adequate  and  com- 
plete remedy  at  law.  The  plaintiff  was  not  a  party  to  the 
suit  in  the  State  Court.  The  answers  do  not  set  up  the 
pendency  of  the  suit  in  the  State  Court  in  bar  of  this  suit. 
The  rights  of  the  plaintiff  must  be  adjudicated  as  they  stood 
when  this  suit  was  brought.  The  defendants,  when  served 
with  process  in  this  suit,  were  notified  of  the  plaintiff's  claim. 
Such  process  was  served  on  Allen,  Stephens  &  Co.  and  the 
Broadway  Bank  on  the  22d  of  May,  1873.  The  original  bill 
contained,  in  substance,  the  allegations  found  in  the  amended 
bill,  except  that  it  did  not  contain  a  prayer  for  an  injunction 
against  the  Broadway  Bank,  nor  any  prayer  for  the  appoint- 
ment of  a  receiver.  The  amended  bill  prays  "  that  the  con- 
flicting claim  to  said  moneys,  set  up  by  the  several  defendants 
herein,  may  be  forever  foreclosed  and  determined  by  the 
decree  herein,  and  that  complainant  may  be  adjudged  en- 
titled to  said  moneys,  to  the  use  of  his  said  office."     That 
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prayer  in  that  form  is  not  found  in  the  original  bill.  The 
original  bill  made  McKim,  Brothers  &  Co.  parties,  with 
proper  averments  as  to  their  attachment,  bnt  the  amended 
bill  drops  them  as  parties  and  omits  such  averments. 

The  plaintiS  did  not,  in  any  manner,  snbmithimself  to  the 
jurisdiction  of  the  State  Court,  in  such  wise  as  to  be  boimd 
bj  the  judgment  in  the  attachment  suit,  nor  did  he  submit 
bis  rights  to  the  adjudication  of  that  Court.  When  he 
applied  to  that  Court  to  vacate  the  attachment  he  was  told 
that  he  had  no  standing  to  so  apply,  and  that  he  must  make 
bimself  a  party  to  the  suit,  and  submit  his  rights  to  adjudi- 
cation therein,  before  he  could  be  heard  therein.  He  then 
came  into  this  forum,  before  anything  more  was  done  in  the 
«uit  in  the  State  Court,  and  brought  into  this  Court  all  the 
parties  to  the  controversy.  He  took  the  proper  step  to  es- 
tablish his  trust  as  respected  the  fund  in  the  hands  of  the 
Broadway  Bank,  by  coming  into  this  Court  of  equity.  The 
principle  of  the  case  of  Eyster  v.  Oaff^  (1  Otto^  521,)  has  no 
application  to  a  case  like  the  present.  The  attachment  levy 
being  void  as  against  the  receiver's  claim  to  the  fund,  and  the 
State  Court  having  erroneously  refused,  on  his  application,  to 
vacate  the  attachment,  and  having  refused  to  adopt  views 
such  as  are  asserted  in  Ifatimidl  Bank  v.  Colby ^  the  receiver 
was  under  no  obligation  to  become  a  party  to  the  suit  in  the 
State  Court,  even  though  he  might  ultimately  have  the 
adverse  judgment  of  the  highest  State  Court  reversed  by  the 
Supreme  Court  of  the  United  States,  as  was  done  in  National 
Ba/nk  v.  CMy.  The  moment  he  came  into  this  Court  with 
the  other  parties  to  the  controversy,  there  could  no  longer  be 
any  pretence  that  anything  afterwards  done  in  the  suit  in  the 
State  Court  could  affect  his  rights.  From  that  time  the  de- 
fendants went  on  at  their  peril,  in  disposing  of  the  fund  in 
the  Broadway  Bank^  and  the  plaintiff  is  entitled  to  an  adju- 
dication of  his  rights  here,  as  of  the  time  he  brought  the 
defendants  into  this  Court,  even  though  there  was  no  pre- 
liminary injunction  granted  nor  any  receiver  appointed. 

It  is  contended,  for  the  Broadway  Bank,  that,  if  it  be  held 


42  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Haryey  v.  Allen. 

that  the  plaintiff  is  entitled  to  the  relief  he  asks  for  in  this 
suit,  the  Court  should  proceed  and  adjust  the  equities  be- 
tween that  bank  and  Allen,  Stephens  &  Co.,  and  that  such 
adjustment  should  be  an  adjustment  of  all  matters  contained 
in  the  pleadings  and  the  testimony,  without  regard  to  whether 
such  matters  occurred  before  or  after  the  commencement  of 
this  suit ;  that  the  proceedings  which  were  subsequent  to  the 
commencement  of  this  suit  are  set  forth  in  the  three  answers, 
and  there  is  no  dispute  about  those  facts ;  that  the  defend- 
ants cannot  object  to  an  adjudication  being  had  upon  facts 
which  they  themselves  plead ;  that,  at  the  commencement  of 
this  suit,  the  Broadway  Bank  was  a  mere  stakeholder ;  that 
the  payment  to.  the  sheriff  was  made  under  the  pressure  of 
legal  process,  and  cannot  be  deemed  a  voluntary  payment ; 
tliat,  if  the  Court  should  decide  in  favor  of  the  plaintiff,  it 
should  decree  that  Allen,  Stephens  &  Co.  pay  to  the  plaintiff 
the  amount  which  the  Broadway  Bank  paid  to  the  sheriff,  and 
that  the  Broadway  Bank  pay  to  the  plaintiff  the  $568  51,  or, 
if  a  decree  be  given  against  the  Broadway  Bank  for  the  full 
amount  in  its  hands  at  the  commencement  of  this  suit,  there 
should  also  be  a  decree  in  favor  of  said  bank  against  Allen, 
Stephens  &  Co.  for  the  $876  94 ;  and  that  the  satisfaction  of 
the  judgment  of  Allen,  Stephens  &  Co.  against  the  Scandi- 
navian Bank  should  be  cancelled,  and  the  plaintiff,  as  re- 
ceiver, be  ordered  to  pay  the  proper  dividend  on  such  judg- 
ment to  Allen,  Stephens  &  Co.  or  to  the  Broadway  Bank, 
whichever  may  appear,  according  to  the  other  provisions  of 
the  decree  ;  to  be  entitled  to  such  dividend. 

On  behalf  of  Allen,  Stephens  &  Co.  it  is  contended,  that 
no  decree  can  be  made  in  this  suit  compelling  Allen,  Ste- 
phens &  Co.  to  refund  any  part  of  the  money  which  waff  paid 
to  them  under  the  judgment ;  that  the  identical  money  at- 
tached did  not  belong  to  the  Scandinavian  Bank ;  that  the 
co-defendants  of  Allen,  Stephens  &  Co.  do  not,  in  their 
answers,  make  any  claim  for  affirmative  relief  against  Allen, 
Stephens  &  Co. ;  that,  if  the  Broadway  Bank  was  merely  a 
stakeholder,  it  could  have  gone  into  a  Court  of  equity,  have 
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tiled  a  bill  of  interpleader,  have  paid  the  money  into  Court, 
and  thns  have  relieved  itself  from  all  liability  in  the  matter ; 
•that,  having  failed  to  do  so,  it  Cannot  now,  as  against  Allen, 
Stephens  &  Co.,  and  to  their  prejudice,  claim  any  relief ;  and 
that  the  payment  to  the  sheriff  by  the  Broadway  Bank  was  a 
voluntary  payment,  made  without  protest  or  objection,  and, 
at  most,  under  a  mistake  of  law  and  not  of  fact. 

The  bill  in  this  case  sets  forth  a  case  of  equitable  cog- 
nizance arising  out  of  trust.  It  alleges  that  the  Comptroller 
of  the  Currency,  on  the  insolvency  of  the  Scandinavian 
Bank,  and  the  seizure  of  its  assets,  and  the  protest  of  its 
circulating  note,  became  vested  in  trust  with  such  assets,  for 
the  creditors  and  others  interested  under  the  provisions  of 
the  Act  of  Congress,  and  as  an  officer  of  the  United  States, 
and  has  continued  so  vested  and  has  exercised  charge  and 
trust  over  and  in  all  such  assets  and  property,  and  lawfully 
has  been  entitled  to  the  actual  custody  and  possession  of  the 
same,  and,  through  the  plaintiff,  to  demand  and  collect  the 
same  under  the  provisions  of  the  Act  of  Congress.  It  sets 
out,  that,  at  the  time  the  Scandinavian  Bank  became  insolvent, 
the  Broadway  Bank  had  in  its  possession  certain  assets  of  the 
former  bank,  namely,  said  moneys,  which  the  plaintiff,  as  re- 
ceiver, and  in  behalf  of  himself  and  said  Comptroller  was  en- 
titled to  demand,  and  receive  manual  custody  of,  from  the 
Broadway  Bank,  but  the  latter  bank  refuses  to  deliver  the 
same  to  the  plaintiff  or  to  the  Comptroller,  or  to  make  any 
disposition  of  the  same  that  will  enable  the  plaintiff  to  pay 
the  same  into  the  Treasury  of  the  United  States,  which  his 
duty  in  the  premises,  and  a  proper  performance  of  the  trusts 
aforesaid,  requires  to  be  done.  It  then  sets  forth,  that  Allen, 
Stephens  &  Co.  claim  a  part  of  said  funds,  under  their  at- 
tachment. It  prays  that  the  moneys,  assets  of  the  Scandi- 
navian Bank,  in  the  hands  of  the  Broadway  Bank,  be  paid  to 
the  plaintiff,  in  aid  of  and  to  enforce  the  discbarge  of  said 
trust,  in  behalf  of  himself  and  the  said  Comptroller.  The 
attachment  issued  was  an  attachment  against  the  property  of 
the  Scandinavian  Bank.    It  is  set  up  as  such  in  the  answer  of 
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Alien,  Stephens  &  Co.    Although,  as  between  the  Broadway 
Bank  and  the  Scandinavian  Bank,  the  f onner  was  a  debtor  to 
the  latter  for  the  moneys  on  deposit,  yet,  before  the  attach- 
ment of  Allen,  Stephens  &  Co.  was  levied,  a  trust  had,  under 
the  Act  of  Congress,  become  impressed  upon  the  moneys  on 
deposit  in  the  Broadway  Bank,  and  such  trust  remained  im- 
pressed upon  them  at  all  times  afterwards,  and  followed  such 
of  them  as  were  paid  by  that  bank  to  Allen,  Stephens  &  Co. 
Allen,  Stephens  &  Co.  did  not  take  them  as  bona  fide  pur- 
chasers without  notice,  but  took  them  with  full  knowledge 
of  all  the  facts  and  of  this  suit.     The  forms  of  proceeding  in 
a  Court  of  equity  are  flexible,  to  suit  the  diflferent  postures  of 
cases.     It  may  model  the  remedy,  so  as  to  suit  it  to  control- 
ling equities  and  the  real  and  substantial  rights  of  all  the 
parties.    It  can  adapt  its  decree  to  all  the  varieties  of  cir- 
cumstances which  may  arise,  and  adjust  it  to  all  the  peculiar 
rights  of  all  the  parties  in  interest.   (1  Story*8  Eq.  Juris.j 
§  28.)    In  adapting  its  decree  to  the  special  circumstances  of  a 
case,  a  Court  of  equity  will  adjust  all  cross  equities,  when  all 
the  parties  in  interest  are  before  the  Court,  so  as  to  prevent 
multiplicity  of  suits,  (/c?.,  487.)    AUen,  Stephens  &  Co.  hav- 
ing taken  the  $876  94  from  the  Broadway  Bank,  pending 
this  suit,  wrongfully,  as  against  such  bank  and  the  plaintiS, 
without  any  title  to  it,  and  under  a  levy  which  was  void  as 
against  the  plaintiff's  claim  to  the  money,  must  be  compelled 
to  restore  the  money  to  the  condition  in  which  it  was  when 
this  suit  was  brought,  so  that  the  Broadway  Bank  may  re- 
spond for  it  to  the  plaintiff.    It  does  not  lie  with  Allen, 
Stephens  &  Co.  to  claim  any  advantage  from  their  imlawf ul 
exaction  from  the  Broadway  Bank,  or  to  complain  that  said 
bank  paid  the  money  to  them  and  did  not  file  a  bill  of  inter- 
pleader and  bring  such  money  thereon   into   Court.      All 
parties  had  been  brought  into  this  Court  by  this  suit,  and 
their  rights  placed  auhjudice^  and  Allen,  Stephens  &  Co.  can- 
not be  heard  to  say  that  the  Broadway  Bank  should  have 
brought  another  suit.    It  is,  therefore,  proper  that  there 
should  be  a  decree  that  Allen,  Stephens  &  Co.  respond  to  the 
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plaintiff  directly,  in  the  first  instance,  for  the  money  they  re- 
ceived, and  that  the  Broadway  Bank  should  not  be  called 
npon  to  pay  such  money  untU  there  has  been  a  failure  to  col- 
lect it  on  execution  from  Allen,  Stephens  &  Co.  The  Broad- 
way Bank  might  have  brought  the  whole  money  into  this 
Court,  in  this  suit,  before  paying  any  part  of  it  to  Allen, 
Stephens  &  Co.,  and,  therefore,  as  respects  the  plaintiff,  who 
did  not  assent  to  the  disposition  made  of  the  money  paid  to 
Allen,  Stephens  &  Co.,  the  Broadway  Bank  should  respond 
to  him  for  the  money  it  paid  to  Allen,  Stephens  &  Co.,  if 
such  money  cannot  be  collected,  on  execution,  from  Allen, 
Stephens  &  Co. 

The  Broadway  Bank  claims  that  it  should  not  be  charged 
with  costs,  on  the  ground  that  what  money  it  did  not  pay 
over  it  retained  with  the  assent  of  the  plaintiff  or  of  the 
Comptroller,  and  that  the  plaintiff  made  no  demand  for  the 
money  which  the  McKim  attachment  covered.    Whatever 
assent  was  given  before  this  suit  was  brought,  to  the  retain- 
ing by  the  Broadway  Bank  of  enough  money  to  cover  the 
two  attachments,  the  bringing  of  this  suit  was  a  withdrawal 
of  such  assent,  and  was  a  sufficient  demand  for  all  the  money. 
As  against  the  plaintiff,  the  Broadway  Bank  might  have 
brought  the  morfey  into  this  Court,  in  this  suit,  or,  knowing, 
as  it  did,  of  the  plaintiff's  claim  and  of  the  conflicting  claim 
of  Allen,  Stephens  &  Co.,  it  might  have  brought  a  proper 
proceeding  of  interpleader,  in  a  proper  Court,  before  this 
suit  was  brought.    It  made  no  effort  to  obtain  relief  from  the 
State  Court  in  the  suit  brought  by  Allen,  Stephens  &  Co. 
It  is  shown,  by  the  order  tiled  September  18th,  1873,  to  have 
opposed  the  granting  of  an  injunction  against  itself  by  this 
Court,  from  paying  over  the  moneys  to  any  one  but  the 
plaintiff,  and  to  have  opposed  the  appointment  of  a  receiver 
of  those  moneys.     It  asserts,  in  its  answer,  the  invalidity  of 
the  plaintiff's  claim,  as  against  that  of  Allen,  Stephens  &  Co., 
to  such  moneys.    Under  these  circumstances,  it  ought  to  pay 
costs  to  the  plaintiff. 

The  Broadway  Bank  claims,  that,  if  it  is  not  awarded 
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costs  against  the  plaintiff,  it  should  have  costs  against  Allen, 
Stephens  &  Co.  The  Coort  cannot  award  the  costs  of  the 
Broadway  Bank  against  Allen,  Stephens  &  Co.,  as  that  would 
be,  in  effect,  a  decree  between  co-defendants.  (2  DanieWs 
Ch.  Pr.,  Uh  Am.  ed.,  1406,  1407.)  If  the  Broadway  Bank 
had  put  itself  in  a  position  to  be  relieved  from  paying  costs 
to  the  plaintiff^  then,  as  Allen,  Stephens  &  Co.  have,  by  their 
conduct,  occasioned  this  suit,  the  Court  might  deem  it  proper 
to  order  the  plaintiff  to  pay  costs  to  the  Broadway  Bank,  and 
then  allow  him  to  receive  such  costs  again  from  Allen,  Ste- 
phens &  Co.  [Id,)  But,  the  considerations  before  adverted 
to,  on  the  question  of  costs,  as  between  the  plaintiff  and  the 
Broadway  Bank,  indicate  that  the  costs  of  the  Broadway 
Bank  ought  not  to  be  paid  by  Allen,  Stephens  &  Co. 

Allen,  Stephens  &  Co.  claim  that  they  should  have  costs 
from  the  plaintiff,  on  the  ground  that  the  plaintiff  in  his  bill 
asks  no  relief  against  them  except  an  injunction  and  a  ro- 
QQiY&T  pendente  lite.  This  is  a  mistake.  The  bill  asks  for  a 
perpetual  injunction  against  Allen,  Stephens  &  Co.,  both  as 
originally  filed,  and  as  amended,  from  further  proceeding  on 
their  attachment  and  from  obtaining  any  judgment  or  order 
in  their  suit.  This  Court  is  inhibited  from  granting  such  re- 
lief. {Act  of  March  2d,  1793, 1  U,  S.  Smt  at  Large,  334, 
§  5,  now  §  720  of  the  Beviaed  Statutes.)  But,  the  bill  sets  out 
the  illegality  of  the  claim  of  Allen,  Stephens  &  Co.,  and  the 
wrong  and  injury  to  the  plaintiff  by  what  Allen,  Stephens  & 
Co-  had  done,  and  prays  for  a  decree  determining  the  con- 
flicting claims  to  the  moneys,  and  for  an  adjudication  that  the 
plaintiff  is  entitled  to  said  moneys  to  the  use  of  his  office, 
and  for  such  other  or  further  relief  as  may  be  proper,  and  for 
costs  against  all  the  defendants.  Clearly,  Allen,  Stephens 
&  Co.  ought  not  to  have  costs  from  the  plaintiff,  but  ought 
to  pay  costs  to  him. 

The  sheriff  was  a  proper  party  to  the  suit,  as  a  claimant 
to  the  money.  He  ought  not  to  have  costs  against  the  suc- 
cessful plaintiff.  Nor  ought  he  ultimately  to  pay  the  costs  of 
the  plaintiff,  yet  the  plaintiff  ought  to  have  the  costs  of  mak- 
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iDg  the  sheriff  a  i)arty.  But,  as  the  sheriff  was  merely  a  min- 
isterial officer,  and  as  the  wrongful  conduct  of  Allen,  Ste- 
phens &  Co.  made  it  necessary  to  bring  in  the  sheriff  as  a 
party,  the  proper  cause  is  for  the  plaintiff  to  recover  against 
Allen,  Stephens  &  Co.  his  costs  of  making  the  sheriff  a  party, 
and  also  the  costs  of  the  sheriff's  defence,  the  latter  costs  to 
be  paid  over  to  the  sheriff  by  the  plaintiff,  when  collected. 
Snch  is  the  practice  laid  down  by  Daniell,  as  above  cited. 

A  decree  will  be  entered  establishing  the  plaintiff's  rights, 
as  set  forth  in  the  bill,  as  against  the  claim  of  Allen,  Stephens 
&  Co.  and  their  suit  and  attachment  and  judgment,  to  the 
$1,445  45,  with  interest  from  May  22d,  1873,  the  time  when 
process  on  the  original  bill  was  served  on  the  Broadway 
Bank.  The  correspondence  between  that  bank  and  the 
Comptroller,  and  that  bank  and  the  receiver,  relieves  it  from 
interest  prior  to  the  bringing  of  this  suit.  The  decree  will 
provide  that  the  Broadway  Bank  is  liable  to  the  plaintiff  for 
such  sum  and  such  interest ;  that,  towards  paying  it,  Allen, 
Stephens  &  Co.  are  liable  to  the  plaintiff  for  $876  94,  with 
interest  from  September  20th,  1873 ;  that  execution  issue 
against  Allen,  Stephens  &  Co.  for  that  amount,  and  against 
the  Broadway  Bank  for  the  residue;  and  that  execution 
against  the  Broadway  Bank  for  any  amount  except  such  resi- 
due be  stayed  until  such  execution  against  Allen,  Stephens  & 
Co.  is  returned  unsatisfied,  or  until  it  otherwise  appears  that 
the  plaintiff  is  unable  to  collect  from  Allen,  Stephens  &  Co. 
the  amount  for  which  they  are  so  decreed  to  be  liable.  In 
regard  to  costs,  the  decree  will  provide  as  above  directed. 
The  parties  will  be  heard  on  the  question  as  to  a  provision 
for  a  dividend  on  the  claim  of  Allen,  Stephens  &  Co. 

George  Bliss,  for  the  plaintiff. 

Michael  H.  CardozOj  for  Allen,  Stephens  &  Co. 

Aaron  J,    VandeTrpod  and  J.  Sterling  Smithy  for  the 
Broadway  Bank  and  the  sheriff. 
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V8. 


The  Iron  Clad  Manufacturing  Company  and  Bernard 
Keilly,  Sheriff  of  the  City  and  County  of  New 
York.    In  Equity. 

a  composition  in  bankruptcy  by  T.,  in  the  District  Court  of  the  United  States 
for  the  Eastern  DiBtrict  of  New  York,  was  perfected,  he  hayin^r  petitioned 
in  YoluDtary  bankruptcy.  After  such  petition  was  filed,  L,  a  creditor  of  T., 
brought  a  suit  against  him,  in  a  State  Court  in  the  city  of  New  York,  in  the 
Southern  District  of  New  York,  to  recover  a  debt,  and  levied  an  attachment 
on  property  of  T.  After  that,  T.  was  adjudicated  a  bankrupt.  I.  obtained 
judgment,  and  issued  an  execution,  and  the  sheriff  was  about  to  sell  the  at- 
tached property.  I.  was  bound  by  the  composition.  T.  then  brought  a  suit 
in  equity  in  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of 
New  York,  agfdnst  I.  and  the  sheriff,  to  restrain  them,  and  to  have  the  levy  de- 
clared void  and  the  property  restored  to  T.,  and  applied  for  an  iigTmction/>0fi- 
dente  lite  :  Ifeld,  that  said  Circuit  Court  had  no  jurisdiction  to  grant  the  injunc- 
tion, being  forbidden  to  do  so  by  §  720  of  the  Revised  Statutes  of  the  United 
States. 

Although  the  suit  be  one  arising  under  the  laws  of  the  United  States,  within 
§  1  of  the  Act  of  March  8d,  1876,  (18  IT,  8,  Stat,  at  Large,  470,)  yet  the  in- 
junction asked  is  not  authorized  by  the  bankrupt  law  to  be  issued  by  the  Cir- 
cuit Court,  and  so  within  the  exception  in  §  720  of  the  Revised  Statutes. 

(Before  Choatb,  J.,  Southern  District  of  New  York,  February  19th,  1879.) 

Choate,  J.  This  is  a  motion  for  an  mjunctionpeyidente  lUe^ 
upon  the  complainant's  bill.  The  complainant  filed  his  petition 
in  voluntary  bankruptcy,  in  the  Eastern  District  of  New  York, 
on  the  11th  of  February,  1878,  and  on  the  same  day  filed  his 
petition  for  a  meeting  of  his  creditors  to  consider  a  proposed 
composition.  The  first  meeting  in  composition  was  held 
February  28th,  1878,  the  composition  proposed  was  83^  per 
cent.,  for  which  notes  were  to  be  given,  payable  within 
eighteen  months.  On  April  11th,  1878,  the  creditors  ac- 
cepted and  confirmed  the  composition  by  the  requisite  major- 
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ity,  and  at  a  hearing  before  the  Court  on  May  2l6t,  1878,  the 
Teeolntions  were  confirmed  and  ordered  to  be  recorded.  On 
the  18th  of  April,  1878,  the  complainant  was  adjudicated  a 
bankrupt.  The  Iron  Clad  Manufacturing  Company,  one  of 
the  defendants,  was  a  creditor  of  the  complainant,  having  a 
provable  debt,  and  its  name  and  address  and  the  amount  of 
its  claim  were  inserted  in  the  schedule  annexed  to  the  compo- 
sition petition.  On  April  10th,  1878,  after  the  filing  of  the 
petition  in  bankruptcy,  the  company  commenced  an  action 
in  the  Marine  Court  of  the  city  of  New  York,  by  attach- 
ment, against  the  complainant,  to  recover  this  debt,  and,  on 
the  8th  of  April,  1878,  judgment  was  entered  therein  for 
$817  92,  and  an  execution  was  on  the  same  day  issued  on  the 
judgment  and  delivered  to  the  sheriff.  The  warrant  of 
attachment  had  been  levied,  on  April  10th,  on  personal  prop- 
erty of  the  complainant,  and,  on  the  18th  of  April,  the  sheriff 
levied  his  execution  on  the  same,  and  now  threatens  to  sell 
the  same  under  the  execution,  to  satisfy  the  judgment.  The 
bill  further  shows,  that  the  loss  of  this  property  will  disable  the 
complainant  from  carrying  into  effect  his  composition ;  and 
the  prayer  of  the  bill  is,  that  the  levy  and  seizure  be  declared 
void  and  the  property  restored  to  the  bankrupt,  and  that  the 
defendants  be  enjoined,  &c. 

This  motion  for  an  injunction  is  resisted  on  the  ground 
that  the  Court  has  no  power  to  issue  a  writ  of  injunction  in 
this  case,  to  stay  proceedings  in  a  State  Court,  being  pro- 
hibited fr6m  doing  so,  fLS  it  is  claimed,  by  §  720  of  the 
Sevised  Statutes,  which  provides  as  follows :  "  The  writ  of 
injunction  shall  not  be  granted  by  any  Court  of  the  United 
States,  to  stay  proceedings  in  any  Court  of  a  State,  except  in 
cases  where  such  injunction  may  be  authorized  by  any  law 
relating  to  proceedings  in  bankruptcy."  It  is  not  claimed  on 
the  part  of  the  complainant  that  the  proceeding  sought  to  be 
enjoined  ie  not  a  proceeding  in  a  State  Court,  but  it  is  claimed 
that  this  is  a  case  where  the  injunction  is  authorized  by 
a  **  law  relating  to  proceedings  in  bankruptcy,"  within  the 
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meaning  of  that  section;  and  thifi  is  the  qnestion  to  he 
determined. 

The  jurifidiction  in  this  case  cannot  be  sustained  on  the 
groimd  of  the  citizenship  of  the  parties  in  different  States, 
because  all  the  parties  are  residents  and  citizens  of  the  State 
of  New  York.  Neither  can  it  be  sustained  under  any  pro- 
visions of  the  bankrupt  law  giving  jurisdiction  to  the  Circuit 
Court  of  the  United  States.  Those  provisions  are  contained 
in  sections  4,979,  4,980  and  4,986.  Section  4,979  gives  juris- 
diction only  in  cases  between  an  assignee  and  a  person  claim- 
ing an  adverse  interest ;  and  sections  4,980  and  4,986  give 
jurisdiction  to  the  Circuit  Court  only  by  way  of  review  or 
appeal  from  orders  and  decrees,  in  or  arising  from  proceed- 
ings in  bankruptcy,  of  the  District  Court  of  the  same  District. 
It  is  evident,  that  the  Circuit  Court  of  this  District,  there- 
fore, cannot  entertain  this  bill  under  either  of  these  sections. 
Section  630  of  the  Revised  Statutes,  evidently  referring  to 
the  jurisdiction  thus  given,  provides  as  follows :  "  The  Cir- 
cuit Courts  shall  have  jurisdiction  in  matters  of  bankruptcy, 
to  be  exercised  within  the  limits  and  in  the  manner  provided 
by  law." 

The  only  statute  under  which  this  bill  can  be  maintained, 
and  that  on  which  the  complainant's  counsel  rely,  is  section  1 
of  the  Act  of  March  8d,  1875,  (18  TJ.  S.  Stat,  at  Large,  470), 
which  provides,  that  "  the  Circuit  Courts  of  the  United  States 
shall  have  original  cognizance,  concurrent  with  the  Courts  of 
the  several  States,  of  all  suits  of  a  civil  nature,  ut  common 
law  or  in  equity,  where  the  matter  in  dispute  exceeds,  exclu- 
sive of  costs,  the  sum  or  value  of  five  hundred  dollars,  anfl 
arising  under  the  Constitution  or  laws  of  the  United  States." 
It  is  not  questioned  by  the  defendants'  counsel  that  this  is  a 
suit  of  a  civil  nature,  where  the  matter  in  dispute  arises  under 
the  bankrupt  law.  The  language  of  the  Act  is  general — 
"  arising  under  the  laws  of  the  United  States."  There  is 
nothing  in  the  other  provisions  of  the  Act  indicating  any  pur- 
pose to  except  cases  where  the  matter  in  dispute  arises  under 
the  bankrupt  law.     The  Court,  however,  in  cases  coming 
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within  this  Act,  does  not  sit  in  bankruptcy,  although  the  mat- 
ter in  dispute  may  arise  under  the  bankruptcy  law.  It  sits 
as  a  Court  of  common  law  or  of  equity,  and  section  720  of 
the  Sevised  Statutes  applies  to  all  such  cases.  This  new 
grant  of  power  does  not  give  jurisdiction  of  a  case  or  proceed- 
ing in  bankruptcy ;  and,  therefore,  where  the  relief  asked  for 
in  a  case  under  this  statute  is  such  as  it  is  by  statute  exclusively 
within  the  power  of  a  Court  sittiug  in  bankruptcy  to  grant, 
or  snch  as  it  is  forbidden  to  any  Court  of  the  United  States  to 
exercise  except  when  sitting  in  bankruptcy,  such  relief 
cannot  be  given  in  a  suit  at  law  or  in  equity  brought  under 
this  statute.  Section  720  of  the  Jlevised  Statutes  is  a  re- 
enactment  of  the  Act  of  March  2d,  1793,  (1  U.  S.  Stat  at 
Large^  334,)  as  modified  by  the  provisions  of  the  bankrupt 
law  of  1867.  Prior  to  the  passage  of  the  bankrupt  law,  the 
Courts  of  the  United  States  were  prohibited  from  issuing 
any  injunction  to  stay  proceedings  in  a  State  Court.  £ut,  the 
2l8t  section  of  the  bankrupt  law  (14  U.  S.  Stat,  at  Largt^ 
526,)  re-enacted  in  section  5,106  of  the  Bevised  Statutes,  pro- 
vided, that  "no  creditor  .whose  debt  is  provable  under  this 
Act  shall  be  allowed  to  prosecute  to  final  judgment  any  suit 
at  law  or  in  equity  therefor  against  the  bankrupt,  until  the 
question  of  the  debtor's  discharge  shaU  have  been  deter- 
mined ;  and  any  such  suit  or  proceeding  shaU,  upon  the 
application  of  the  bankrupt,  be  stayed,  to  await  the  de- 
termination of  the  Court  in  bankruptcy  on  the  question  of 
the  discharge,  provided  there  be  no  unreasonable  delay  on  the 
part  of  the  bankrupt  in  endeavoring  to  obtain  his  discharge, 
*and  provided,  also,  that,  if  the  amount  due  the  creditor  is  in 
dispute,  the  suit,  by  leave  of  the  Court  in  bankruptcy,  may 
proceed  to  judgment,  for  the  purpose  of  ascertaining  the 
amount  due,  which  amount  may  be  proved  in  bankruptcy, 
but  execution  shall  be  stayed."  Upon  the  revision  of  the 
statutes  the  power  to  issue  the  writ  of  injunction,  necessarily 
implied  in  this  section,  was  provided  for  in  the  re-enactment 
of  the  prohibitory  statute  of  1793,  by  introducing  the  words, 
^'  except  in  cases  where  such  injunction  may  be  authorized  by 
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any  law  relating  to  proceedings  in  bankruptcy."  It  is  argued, 
on  behalf  of  the  complainant,  that  this  is  to  be  construed  as 
meaning  "  under  circumstances,"  or  "  upon  a  state  of  facts," 
where,  by  a  law  relating  to  bankruptcy,  the  stay  by  injunc- 
tion is  authorized ;  that  the  present  is  such  a  case ;  that^  the 
Act  of  1875  havings  given  the  Circuit  Court  jurisdiction 
without  regard  to  the  citizenship  of  the  parties,  in  suits  in 
equity  where  the  matter  in  dispute  arises  under  the  bankrupt 
law,  the  intention  was  to  give  the  Court  full  equity  powers 
in  such  cases ;  and  that  the  Court  can  issue  the  injunction, 
because,  upon  the  facts  shown,  the  case  is  one  in  which  a  stay 
is  allowed  under  the  bankrupt  law.  There  would  be  great 
force  in  the  argument,  if  the  power  given  in  the  bankrupt 
law  were  a  general  enactment  authorizing  a  stay  of  suits  in 
State  Courts,  without  anything  to  indicate  that  the  power 
thus  given  was  exclusively  conferred  on  the  District  Court 
sitting  in  bankruptcy.  The  section  in  question,  however, 
(5,106)  in  so  far  as  it  authorizes  the  issue  of  an  injunction, 
has  been  held  to  be  peculiarly  addressed  to  the  District  Court 
sitting  in  bankruptcy.  {In  re  Sosenherg^  3  Benedict^  14, 18.) 
In  that  case,  Judge  Blatchford  says,  that  the  stay  provided 
for  is  to  be,  and  is,  in  practice,  granted  by  the  bankruptcy 
Court.  It  is  evidently  one  of  those  "  things  to  be  done  un- 
der and  in  virtue  of  the  bankruptcy,"  which,  by  §  4,972,  are 
exclusively  committed  to  the  bankrupt  Court,  so  far  as 
they  are  committed  to  a  Court  of  the  United  States ;  and 
section  5,106  contains  in  itself  enough  to  show  the  same  pur- 
pose. Therefore,  the  argument  for  the  complainant  fails  be- 
cause this  is  not  the  case  mentioned  in  the  exception,  the' 
laws  relating  to  bankruptcy  having  expressly  limited  the 
power  to  issue  the  injunction  not  only  to  certain  circum- 
stances which  may  exist  here,  but  to  a  Court  and  a  proceed- 
ing other  than  the  present.  The  complainant's  case  is  one 
which  appeals  very  strongly  to  the  Court  for  the  exercise  of 
any  powers  which  it  is  able  to  exercise  for  his  relief,  since 
this  creditor  is  proceeding  to  obtain  an  advantage  over  other 
creditors,  in  direct  violation  of  the  composition  agreement 
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by  which  it  is  bound,  but  it  cannot  have  an  injunction  in  this 
Buit.  Perhaps  the  complainant  can  be  relieved  in  the  Dis- 
trict Court  for  this  District,  under  its  power  as  a  Court  of 
bankruptcy,  ancillary  to  the  jurisdiction  of  the  District 
Court  for  the  District  where  the  originli  petition  was  filed. 
(See  Sherman  v.  Bingham^  3  Clifford^  652;  Lathrop  v. 
Drake,  1  OUOy  516.) 
The  motion  is  denied. 

Albert  C.  Avhrey  and  Louis  Henry ^  for  the  plaintiff. 

Charles  H.  Phelps  and  Henry  E.  DavieSy  for  the  defend- 
ants. 


The  First  National  Bank  of  North   Bennington 

vs. 

« 
Thb  Town  of  Bennington. 

a  town  in  Vermont  issued  bonds  nnder  seal,  in  aid  of  a  raiboad,  with  inter- 
est coupons  attached,  not  nnder  seal.  Each  coupon  contained  an  express 
promise  by  the  town  to  pay,  and  was  payable  to  bearer,  and  was  signed  by 
the  proper  officer :  Held,  that  assumpsit  was  a  proper  form  of  action  on  the 
coupons. 

The  statute  of  the  State  of  Vermont,  under  which  the  bonds  were  issued, 
having  been  held  to  be  valid  imder  the  Constitution  of  the  State,  by  the 
highest  Court  of  Vermont,  this  Court  followed  such  decision. 

A  national  bank  has,  under  §  5,180  of  the  Revised  Statutes  of  the  United 
States,  authority  to  take  and  hold  and  sue  upon  such  coupons. 

(Before  Wbxklse,  J.,  Vermont,  February  25th,  1879.) 

Wheeleb,  J.    This  is  a  motion  for  a  new  trial,  in  an  ac- 
tion of  assxLmpsit  upon  coupons  from  the  bonds  of  the  defend- 
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ant,  issued  in  aid  of  the  Lebanon  Springs  Bailroad  Company, 
a  corporation  existing  nnder  the  laws  of  New  York,  nnder 
No.  1  of  the  special  session  laws  of  Vermont,  1867,  after  a 
verdict  for  the  plaintiflE,  directed  by  the  Court,  at  last  term. 

The  grounds  urged  in  support  of  the  motion  are,  that, 
upon  the  evidence  in  the  case,  the  action  cannot  be  main- 
tained, because  the  bonds  are  under  seal,  and,  therefore,  as- 
sumpsit is  not  the  proper  form  of  action ;  that  the  stMute 
under  which  the  bonds  were  issued  is  contrary  to  the  Consti- 
tution of  the  State ;  and  that  the  plaintiff  is  without  authority 
under  the  law  to  take  and  hold  such  instruments  and  maintain 
any  action  upon  them. 

The  statute  authorized  the  issuing  bonds  or  notes,  with 
interest  coupons  attached,  the  bonds  to  be  signed  by  the 
selectmen,  and  the  coupons  by  the  treasurer,  of  the  towns. 
The  bonds  are  under  seal ;  the  coupons  are  signed  as  the  stat- 
ute requires,  and  are  not  under  seal.  Each  coupon  contains 
an  express  promise  to  pay.  It  reads :  "  The  town  of  Ben- 
nington will  pay  to  the  bearer,"  &c.  It  was  intended  to  be 
separated  from  the  bond,  and  to  be  evidence  in  itself  of  a 
debt,  and  to  be  paid  and  taken  up  as  such.  It  is  a  negotiable 
'V instrument,  and,  if  valid,  constitutes  a  cause  of  action  in  the 
hands  of  any  holder.  {Knox  Co,  v.  AspinwaU,  21  Sbw.^  539 ; 
Knox  Co.  V.  Wallace,  Id.,  546.)  Therefore,  a  judgment  upon 
one  coupon,  or  a  set  of  coupons,  from  a  bond,  is  not  conclu- 
Bive  between  the  same  parties,  or  their  privies,  for  or  against 
the  validity  of  other  coupons  from  the  same  bond,  unless  the 
validity  of  all  of  them  was  tried  and  determined.  {Cromwell 
V.  County  of  Sac^  94  U.  a?.,  351.)  When  a  coupon  is  sued,  an 
appropriate  action  to  recover  upon  it,  according  to  its  nature, 
must  be  brought.  These  coupons  are,  in  their  nature,  simple 
contracts,  and  assumpsit,  although  not  the  only  remedy,  for, 
debt  would  lie,  is  a  proper  remedy.  It  was  maintained  upon 
similar  coupons  in  Aurora  v.  West,  (7  Wall.,  82.) 

All  questions  as  to  the  validity  of  the  statute  under  which 
the  bonds  and  coupons  were  issued  arise  under  the  Constitu- 
tion of  the  State,  and  not  at  all  under  that,  or  any  law,  of  the 
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United  States.  There  is  no  Federal  question  involved.  This 
Court  has  jnrisdiction  because  the  plainti2  has  been  organ- 
ized as  a  corporation,  and  exists,  under  the  laws  of  the  United 
States,  and  those  laws  have  given  jurisdiction  of  suits  by  and 
against  it.  {Rev.  Stat.  U.  /SI,  %ec.  629,  TeTith^  This  jurisdic- 
tion is  concurrent  with,  and,  although  independent  of,  not 
over,  that  of  the  State  Courts.  The  laws  of  the  States,  under 
the  Constitutions  of  the  States,  when  they  do  not  conflict  with 
the  Constitution  or  the  laws  of  the  United  States,  are  wholly 
matters  of  State  concern  and  subject  to  State  control.  Of 
necessity,  the  construction  given  by  the  highest  Court  of  a 
State,  constituted  for  that  purpose,  to  the  Constitution  and 
laws  of  the  State,  must  stand  as  a  part  of  them.  A  State 
would  not  be  sovereign  and  independent  as  to  a  Constitution 
and  laws  which  it  could  not,  by  its  own  appointed  tribunals, 
construe,  any  more  than  it  would  be  if  it  could  not  adopt  or 
enact  them.  This  right  of  the  States  to  have  their  Courts  of 
last  resort  construe  their  laws,  both  legislative  and  organic, 
has  always  been  conceded.  {Qdpcke  v.  Dvibuque^  1  WaU.^ 
176.)  There  never  appears  to  have  been  any  question  about 
the  right,  nor  any  about  following  the  decisions,  unless  they 
were  fluctuating.  And  the  decision  of  the  highest  tribunal^ 
of  a  State,  maintaining  the  validity  of  a  statute,  under  the . 
Constitution  of  the  State,  is  always  followed.  {PenTisylvania 
CoUege  Cases,  13  Wall.^  190 ;  AOantie  cfe  Gulf  R.  R.  Co.  v. 
Georgia^  98  U.  S.,  359 ;  County  of  Henry  v.  Nicciay,  95  U.  S., 
619.)  The  question  as  to  the  validity  of  this  statute,  under 
the  Constitution  of  the  State,  has  been  before,  and  been  de- 
termined by,  the  highest  judicial  tribunal  of  the  State,  and  at 
a  general  term  of  the  highest  Court,  when  all  the  judges  sit 
together  for  the  consideration  of  important  questions,  thus 
constituting  it  not  only  the  highest  in  name,  but  also  in  ability, 
that  can  be  had  in  the  State.  It  would  not  be  decorous  to- 
ward, nor  in  accordance  with  the  great  respect  entertained 
for,  that  Court,  to  examine  the  grounds  of  its  decision,  or  do 
more  than  ascertain  what  it  was,  especially  if  in  favor  of  the 
validity  of  the  law.    And  it  was  so.    {Bennington  v.  Park, 
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60  Vt.y  178 ;  Bank  v.  Concord^  Id.^  257.)  The  defendant  has 
no  rights  in  this  behalf,  except  those  which  the  tribunals  of 
its  own  State,  under  whose  laws  it  exists,  would  accord  to  it. 
The  plaintiff  had  the  right  to  invoke  the  aid  of  the  Courts  of 
either  jurisdiction,  but  there  the  right  of  choice  ended,  as  to 
both  parties.  The  rule  for  determination  must  be  the  same 
in  each. 

The  statute  {Rev,  Stat  27".  &,  sec.  5,136,  Seventh^  author- 
izes national  banks,  of  which  the  plaintiff  is  one,  to  exercise 
all  such  incidental  powers  as  shall  be  necessary  to  carry  on 
the  business  of  banking,  by  discounting  and  negotiating  prom- 
issory notes,  drafts,  bills  of  exchange,  and  other  evidences  of 
debt,  &c.  These  coupons  are  doubtless  promissory  notes, 
within  the  statute  3  cmd  4  Anne^  ch.  9,  and  of  this  statute, 
both  of  which  use  the  term  in  the  same  sense,  unquestionably. 
They  are  also  evidences  of  debt.  The  coupons,  and  the  right 
to  sue  upon  them,  are  all  that  are  now  in  question.  No  inti- 
mation of  any  views  concerning  the  right  to  take  and  hold 
the  bonds  is  intended  by  this  discrimination,  however. 

The  motion  is  overruled,  and  judgment  entered  on  the 
verdict. 

Edwa/rd  J.  Phelps  and  Oeorge  W.  Harman^  for  the 
plaintiff". 

Cha/rles  N,  Davenport^  Tarrant  Sihley  and  A,  B.  Gard- 
ner ^  for  the  defendant. 
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The  Fiest  National  Bank  of  North  Bennington 

The  Town  of  Arlington. 

In  an  action  against  a  town  in  Vermont,  on  coupons  from  bonds  issued  by  it  in 
ud  of  a  railroad,  it  appeared  that  the  bonds  were  signed  by  only  two  of  the 
selectmen  of  the  town,  although  there  were  three  in  office  at  the  time,  the 
ftatate  requiring  the  bonds  to  be  signed  by  the  selectmen.  The  highest 
Oourt  of  Vermont  having  held  that,  under  the  General  Statutes  of  Vermont, 
{iitis  2,  cAaj?.  4,  tee.  2,)  a  majority  of  the  selectmen  had  as  full  authority  as  a 
foil  board  to  issue  such  bonds  under  such  a  statute,  this  Court  followed  that 
dedaion. 

A  proyision  In  the  statute,  that  the  bonds  should  be  registered  in  the  office  of 
the  town  clerk,  was  held  to  be  directory  merely,  and  a  want  of  compliance 
with  such  provision  was  held  not  to  affect  the  validity  of  the  bonds. 

Evidence  excluded  of  declarations  made  to  tax  payers  before  they  assented  to 
the  issuing  of  the  bonds,  which  induced  them  to  assent. 

(Before  Whkblcb,  J.,  Vermont,  February  26th,  1879.) 

Wheexer,  J,  ThiB  is  a  motion  for  a  new  trial,  in  an 
action  of  assumpfiit  upon  coupons  from  bonds  of  the  defend- 
ant, after  a  verdict  for  the  plaintiff  at  the  last  term,  heard  at 
the  same  time  with  the  motion  in  I^irst  Nait.  Bcmh  of  No. 
Bennington  v.  Bennington^  {ante,  p.  53.)  All  the  reasons 
urged  in  behaK  of  the  motion  in  that  case  have  been  urged  in 
this,  and  are  disposed  of  here  upon  the  same  grounds,  in  the 
same  way.  In  addition,  it  is  insisted,  that  the  motion  should 
be  granted,  because  but  two  of  the  selectmen  of  the  defend- 
ant signed  these  bonds,  although  -there  were  three  in  oflBce  at 
that  time ;  because  the  bonds  were  not  registered  in  the  town 
clerk's  office;  and  because  the  defendant's  offer  to  prove, 
that,  before  the  assent  of  the  tax  payers  was  executed,  Mr. 
Park,  to  whom  the  bonds  were  delivered,  as  director  of  the 
Lebanon  Springs  Railroad  Company,  and  who  was  president 
of  the  plaintiff,  addressed  a  public  meeting  of  the  tax  payers, 
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and  said,  that,  if  they  did  not  assent,  he  should  tear,  up  the 
track  of  the  Bennington  and  Butland  Eailroad,  which  ran 
through  the  town,  and  in  which  he  had  a  controlling  interest, 
and  they  had  heard  the  last  whistle,  which  induced  some  to 
assent,  was  excluded. 

In  the  General  Statutes  of  the  State,  it  was  and  is  pro- 
vided, in  respect  to  the  construction  of  statutes,  that,  ^^  aU 
words  purporting  to  give  a  joint  authority  to  three  or  more 
public  officers  or  other  persons,  shall  be  construed  as  giving 
such  authority  to  a  majority  of  such  officers  or  other  persons, 
unless  it  shall  be  otherwise  expressly  declared  in  the  law  giv- 
ing the  authority."  {Tide  2,  ch^p.  4,  %ecL  2.)  This  has 
been  construed,  by  the  highest  Court  of  the  State,  as  giving 
as  full  authority  to  a  majority  of  the  selectmen  as  the  full 
board  would  have,  to  issue  bonds  like  these,  under  a  like 
statute.  {Bamk  v.  Conoordy  60  Vt^  i:67.)  That  construc- 
tion is  sufficient  for  and  binding  upon  this  Court,  as  if  it  was 
a  part  of  the  statute  itself,  even  if  there  would  be  any  fair 
question  about  it  otherwise.  {Odpcke  v.  Dubuque^  1  WaU., 
176 ;  LeffingweU  v.  Warren^  2  Blacky  599.) 

By  this  Act,  Ko.  I  of  the  special  session  laws  of  Ver- 
mont, 1867,  these  towns  were  authorized  and  empowered  to 
subscribe  for,  purchase  and  acquire,  upon  the  conditions  in 
the  Act  specified,  the  bonds  of  the  Lebanon  Springs  Eailroad 
Company.  The  conditions  specified  were,  that  no  such  sub- 
scription, purchase  or  contract  should  be  made,  unless  the 
assent  in  writing  thereto  of  a  majority  of  the  tax  payers,  both 
in  number  and  amount  of  tax,  should  be  obtained,  to  be  certi- 
fied to  by  the  commissioners  named  in  the  assent,  of  which 
fact  the  law  further  provided  that  their  certificate  should  be 
conclusive  evidence.  In  this  case,  the  purchase  of  the  bonds 
of  the  Lebanon  Springs  Bailroad  Company  was  assented  to 
by  the  requisite  majority  of  the  tax  payers,  as  shown  by  the 
certificate  of  the  commissioners,  and  the  purchase  was  made. 
The  purchase  of  these  bonds  was  within  the  scope  of  the  cor- 
porate powers  of  the  town,  as  enlarged  by  the  Act,  and  the 
bonds  became  the  corporate  property  of  the  town,  which  the 
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town  was  holden  to  pay  for.  The  bonds  of  the  town  in 
question  were  ifisned  and  delivered  m  payment  lor  those  rail- 
road bonds.  So,  they  were  executed  and  delivered  upon  a 
sufficient  consideration,  if  any  was  required,  and  however 
valueless  the  railroad  bonds  ultimately  turned  out  to  be,  and 
in  satisfaction  of  a  debt  which  the  town  bad  become  bound 
to  provide  for.  And  the  selectmen  may  have  had  power, 
under  the  provision  of  the  General  Statutes  of  the  State 
which  gives  them  authority  to  "  audit,  and,  in  their  discre- 
tion, allow,  the  claim  of  any  person  against  the  town,  for 
money  paid  or  services  performed  for  the  town,"  and  to  draw 
orders  on  the  treasurer  for  the  sum  so  allowed,  to  allow  and 
draw  orders  for  this  debt.  {I'iUe  9,  chap.  15,  sect,  52.)  The 
powers  of  the  selectmen,  under  this  section,  are  held  to  be 
very  broad.  {Dix  v.  Dummerston^  19  Vt.<f  262 ;  Hollister  v. 
Pawlet,  43  Yt.,  425  ;  Cahot  v.  Briit,  36  Yt,  349 ;  Burton  v. 
Norwich^  34  Yt,^  345.)  Still,  the  selectmen  would  not  have 
power,  under  that  general  statute,  to  issue  these  bonds,  and 
much  more  would  the  treasurer  lack  power,  under  any  gene- 
ral provision,  to  issue  the  coupons.  The  nature  and  effect  of 
these  instruments  is  quite  different  from  any  they  could  find 
any  color  for  executing.  So,  the  authority  to  issue  them 
must  be  looked  for  only  in  this  special  Act,  and,  when  found, 
it  could  be  exercised  only  in  the  mode  provided  by  the  Act. 
The  Act,  {pec,  4,)  after  authorizing  the  making  and  issuing 
the  bonds  by  the  towns,  with  coupons,  for  the  purpose  of 
making  any  purchase  or  fulfilling  any  subscription  or  con- 
tract authorized  by  the  Act,  or  of  raising  money  so  to  do, 
provides :  "  which  said  bonds  or  notes  shall  be  signed  by  the 
selectmen,  and  countersigned  by  the  treasurer,  of  the  town  is- 
suing the  same,  and  shaU  be  dated,  numbered  and  registered 
in  the  town  clerk's  office  of  such  town.  And  said  coupons 
shall  be  signed  by  said  treasurer.  And  said  notes  or  bonds  so 
made  and  issued  shall  create  a  valid  obligation  against  such 
town,  accordiQg  to  their  tenor."  This  registry  of  the  bonds 
wotdd  not  mean  a  record  of  them  at  large,  as  the  word  used 
in  other  connections  and  places  might  indicate,  but  here,  as 
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used  in  connection  with  the  requirement  that  the  bonds  Bhoald 
be  numbered  and  dated,  would  seem  to  mean  that  the  htuh- 
ber  and  date  of  the  bonds,  with  the  amount,  probably,  shoxild 
be  entered  of  record  in  the  town  clerk's  ofSce.    The  object, 
doubtless,  was  to  afford  a  place  where  all  interested  could  as- 
certain readily  the  particulars  of  such  bonds.     There  is  no 
provision  requiring  the  entry  of  the  fact  of  registry  upon  the 
bonds,  nor  expressly  pointing  out  who  should  procure  the 
registry  to  be  made.    Nor  is  there  any  providing  that  they 
shall  not  be  binding  until  registered.    As  to  that,  the  pro- 
vision is,  that  they  shall  create  a  valid  obligation  when  **  so 
made  and  issued."     The  registration  wonld  be  no  part  of 
making  the  bonds,  for  it  would  have  nothing  to  do  with  their 
structure.    It  would  be  making  the  record  in  the  clerk's 
oflBce.    It  would  have  nothing  to  do  with  issuing  them,  liter- 
ally, for  that  would  be  sending  them  out,  putting  them  into 
circulation,  or  delivering  them  from  authority.     So,  the 
registration  is  not  any  part  of  what  the  law  requires  to  make 
them  binding,  unless  it  is  impliedly  brought  in  for  that  pur- 
pose from  usage,  or  in  some  other  mode.     The  law  of  the 
State  requires  the*  selectmen  of  towns  to  keep  a  record  of  all 
accounts  by  them  allowed,  and  of  all  orders  drawn  on  the 
treasury,  under  the  provisions  authorizing  them   to  draw 
orders.    {Oen.^Stat.^  title  9,  chap,  15,  sect.  53.)     Still,  it  has 
never  been  heard  to  be  claimed  or  thought,  that  their  failure 
to  keep  such  records  would  in  any  manner  affect  the  orders 
drawn,  or  their  validity.     A  statute  of  Kansas  required  that 
such  bonds  should  be  registered  in  the  municipality  issuing 
them,  and  in  the  oflBce  of  the  Auditor  of  State,  who  was  re- 
quired to  certify  thereon,  among  other  things,  that  they  had 
been  registered  in  his  office  according  to  law,  and  provided 
that  they  should  not  bear  interest  or  be  negotiable  until  after 
delivery  and  registration  thereof.     In  Tovonship  of  Mock 
Creek  v.  Strong^  (96   U.  S.y  271,)  the  action  below  was  on 
bonds  of  the  township  issued  under  this  statute,  in  favor  of  a 
purchaser,  and  the  defendant  offered  to  show  that  they  had 
never  been  registered  in  the  office  of  the  Auditor  of  State, 
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althongli  lifl  certificate  that  they  had  been  so  registered  was 
endorsed  upon  them.  The  Auditor  of  State  was  not  an 
officer  nor  an  agent  of  the  township,  and  his  certificate  could 
not  estop  the  township  from  showing  the  fact.  The  purpose 
of  the  registration  must  have  been  the  same  as  of  that  pro- 
vided for  of  these  bonds.  •  And  it  would  more  clearly  appear 
to  be  a  part  of  the  transaction  of  issuing  them,  for,  they  were 
not,  by  the  law,  to  bear  interest,  or  be  negotiable,  until  it  had 
l>een  done.  Still,  the  Court  below,  in  that  case,  excluded  the 
eTidence,  and  the  decision  was  affirmed  in  the  Supreme 
Court.  As  the  law  there  required  a  certificate  of  the  regis- 
tration to  be  endorsed  upon  the  bonds  and  the  law  here  did 
not,  the  bonds  here,  without  such  endorsement,  would  stand 
the  same  as  those  there  would  with  it,  when  there  was  no 
registration  in  fact  in  either  case.  The  requirement  of  regis- 
tration seems  to  be  directory  merely,  and  want  of  compliance 
"wajB  not  made  by  the  terms  of  the  Act,  and  cannot  justly  be 
lield,  to  affect  the  validity  of  the  bonds  themselves. 

If  Mr.  Park  did  say  what  the  defendant  offered  to  prove 
lie  Baid,  and  it  had  the  effect  offered  to  be  shown,  there  was 
'  no  accompanying  offer  to  show  it  was  not  tfue,  not  but  that 
it  was  said  in  good  faith,  in  the  course  of  legitimate  discus- 
sion. Hence,  it  could  not  affect  the  bonds,  even  if  the  plaint- 
iff is  so  situated  as  to  be  affected  the  same  as  Mr.  Park  would 
be. 

The  motion  is  overruled  and  judgment  is  entered  on  the 
verdict. 

Edwa/td  J,  Phelps  and   George    W.  Harman^  for  the 
plaintiff. 

Charles  N.  Davenport  and  James  E.  Batchelder^  for  the 
defendant. 
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Thb  Piest  National  Bank  of  Nobth   Bennington 

vs. 
The  Town  of  Doeset. 

After  a  majority  of  the  tax  payers  of  a  town  in  Vermont  had  assented  in 
writing  to  the  issning  of  bonds  by  the  town  in  aid  of  a  railroad,  and  before 
the  commissioners  had  certified  to  that  &ct,  enough  of  the  tax  payers  to  de^ 
stroy  the  majority  executed  in  writing  a  withdrawal  of  their  assent  and  sent 
it  to  the  commissioners,  without  going  before  them  in  person.  The  statute 
made  no  proyision  for  dissent  after  assent.  The  commissioners  disregarded 
the  withdrawal  and  made  the  certificate :  Neld,  that  such  withdrawal  did 
not  affect  the  validity  of  the  bonds  and  that  the  decision  of  the  commisooners 
was  final. 

(Before  Whhslbe,  J.,  Vermont,  February  25th,  1879.) 

Whebleb,  J.  This  is  a  motion  for  a  new  trial,  after  a 
verdict  for  the  plaintifE  at  the  last  term,  and  involves  no 
question  not  involved  either  in  JPtrst  National  Bank  of 
NoHh  Bennington  v.  Bennvnjgton^  {(mtey  p.  53,)  or  in  The ' 
same  v.  Arlington^  {cmte,  p.  57,)  heard  at  the  same  time  with 
this,  except  that  in  this  it  appears,  that,  after  the  required 
majority,  or  what  the  commissioners  found  to  be  such  major- 
ity, had  assented  in  writing,  executed  as  required,  and  before 
the  commissioners  had  certified  to  that  fact,  some  forty  of  the 
tax  payers  executed,  in  the  same  manner  that  the  assent  was 
executed,  what  they  called  a  recantation,  notwithstanding 
their  assent,  which  was  shown  to,  and  a  copy  of  it  taken  by, 
the  commissioners.  The  withdrawal  of  this  number  would 
leave  the  number  assenting  clearly  below  a  majority.  It  is 
urged,  that,  after  this,  the  commissioners  had  no  authority  to 
proceed  with  making  the  certificate,  and  that  it  was  void,  and 
that  this  would  invalidate  the  bonds. 

The  provisions  of  the  Act,  affecting  this  question,  are,  that 
no  subscription,  purchase  or  contract  shall  be  made,  *^  unless 
the  assent  in  writing  thereto  of  a  majority  of  the  tax  payers 
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•  *  shall  be  obtained,"  and  that,  when  obtained,  the  per- 
son named  in  the  assent  for  commissioners  shall  be  commis- 
aioners,  who  shall  append  their  certificate  that  a  majority 
have  assented,  and  that  any  contract  made  by  snch  commis- 
sioners in  pnrsnance  of  the  terms  of  the  assent,  and  not  in- 
consistent therewith,  shall  be  binding  upon  the  town.  There 
is  no  provision  for  any  dissent  after  assent  by  any  person, 
or  for  any  mode  of  making  such  dissent  known  to  the  commis- 
sioners, if  it  should  arise. 

This  method  of  obtaining  an  expression  of  the  sense  and 
wiU  of  the  tax  payers  is  treated  by  the  Supreme  Court  of  the 
State,  in  Bennington  v.  Pa/rk^  (50  Yt.^  178,)  and  Bamk  v. 
Concord^  Id.^  257,)  as  a  mode  of  voting,  in  which  all  those  as- 
senting vote  for,  and  all  those  not  assenting  vote  against,  the 
proposition  in  the  instrument  of  assent.     In  that  view,  when 
a  tax  payer  had  executed  the  instrument  of  assent,  he  had  ex- 
ercised his  right  of  voting  and  voted  on  that  question.     In  all 
deliberative  assemblies,  each  member  has  tbe  right  to  change 
his  vote  upon  any  question,  at  any  time  before  the  vote  is  de 
dared.    Perhaps  the  voters,  in  this  mode  of  voting,  would 
'  have  the  same  right  at  any  time  before  the  result  should  be 
certified  to  by  the  commissioners.     They  would  probably 
have  it,  unless  the  provisions  for  this  method  of  voting  have 
cnt  it  off.    Perhaps  the  Legislature  intended,  by  not  provid- 
ing any  mode  for  changing  any  votes,  that  it  should  be  cut 
off.    But,  if  not,  and  the  right  was  left,  it  could  only  be  exer- 
cised in  some  proper  mode.    None  of  the  dissenters  went  in 
person  to  the  commissioners  and  made  known  their  wish,  or 
claimed  any  right  to  dissent.     They  merely  executed  an  in- 
strument in  writing  expressing  their  dissent,  and  sent  that. 
If  a  voter  in  town  meeting,  or  a  member  of  a  Legislature, 
should,  in  absence,  after  voting  on  any  question,  and  before 
the  result  of  the  vote  should  be  declared,  send,  in  writing,  a 
change  of  his  vote,  probably  no  notice  would  be  taken  of  it, 
however  formal  and  solemn  the  execution  of  it  might  be.  He 
would  be  required  to  be  personally  present,  or  compelled  to 
leave  the  subject  to  stand,  so  far  as  he  should  be  concerned, 
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as  it  was  when  he  was  present  (Stents  v.  Txidor^  5  2?ay,  329.) 
In  that  case,  Ingersoll,  J.,  said :  "  I  agree  most  fully,  that,  by 
the  common  law,  every  vote  given  in  a  corporation  instituted 
for  the  public  good,  either  the  good  of  the  whole  State,  or  of 
a  particular  town  or  society,  must  be  personally  given.  So, 
also,  every  vote  given  by  a  freeman  for  hi©  representative, 
must  be  given  by  him  in  peraon.  There  is  no  deviation  from 
this  rule;  the  authorities  on  this  subject  are  uniform." 
Even  the  right  to  vote  by  proxy  in  private  corporations 
is  not  a  general  right,  and  authority  for  it  must  be  shown  by 
some  law  or  by-law  made  pursuant  to  law.  {Angell  dk  Ames 
on  Corp.^  §  130.)  Perhaps,  if  those  desiring  to  dissent  had 
gone  personally  to  the  commissioners,  and  claimed  the  right 
to  withdraw  their  assent,  and  to  take  their  names  or  have 
them  taken  from  the  assent,  the  commissioners  would  have 
been  bound  to  heed  them,  and  perhaps  not ;  but,  if  they 
would,  nothing  of  the  kind  was  done,  nor  anything  that 
would  be  an  equivalent  for  it  in  fact,  and  nothing  was  pro- 
vided by  law  that  should,  in  law,  be  an  equivalent.  What 
they  sent  was,  in  its  nature,  mere  hearsay.  It  was  authenti- 
cated the  same  as  the  assent,  but  the  law  made  the  assent  so 
authenticated  equal  to  a  vote,  and  did  not  make  a  withdrawal 
so  authenticated  equal  to  a  change  of  vote.  There  was  no 
law  requiring  the  commissioners  to  regard,  or  authorizing 
them  to  act  upon,  the  recantation. 

Further  than  this,  the  law  made  the  decision  of  the  com- 
missioners final ;  and  the  Supreme  Court  of  the  State  has  con- 
strued this  law  as  making  it  final  for  all  purposes,  where 
others  are  concerned,  however  erroneously  they  may  have 
acted  in  making  it.  {AMU  v.  ZamoiUe  Valley  HaUroad  Go.,, 
cited  50  Vt^  281.)  And,  still  further,  if  there  was  misconduct, 
or  fraud  even,  of  these  conmiissioners,  as  their  recorded  pro- 
ceedings were  regular  on  their  face,  it  would  not  affect  the 
rights  of  a  bona  fide  holder  of  the  bonds.  {East  LmooUi  v. 
Davenport,  94  U.  8.,  801.) 
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The  motion  is  overruled  and  judgment  entered  on  the 
verdict. 

JEdward  J.  Phelps  and   George  W.   Harmom^  for    the 
plaintiff. 

Charles  Jf.  Davenport  and  Tarrant  Sibley,  for  the  de- 
fendant. 


The  Unitkd  States  vs.  Anton  Molleb. 

It  is  not  neceasary  that  a  crimiDal  infonnation  should  show  either  that  the  de- 
fendaot  has  been  held  to  answer  the  charge,  on  a  complaint  before  a  Commis- 
sioner, or  that  the  charge  has  been  fonnd  irae  by  a  grand  jnry. 

A  criminal  information  for  a  violation  of  section  6,445  of  the  Revised  Statutes  of 
the  United  States,  in  effeciing  an  entry  of  merchandise,  need  not  set  forth 
the  varions  steps  or  documents  by  which  the  entry  was  accomplished,  so  long 
as  the  information  is  otherwise  sufficient 

The  qnestion  whether  a  criminal  prosecution  for  the  acts  complained  of  will  lie 
alter  the  recovery  of  a  penalty  by  a  civil  suit  for  the  same  acts,  does  not 
arise  on  a  demurrer  to  the  information. 

(Before  Benkdict,  J.,  Southern  District  of  New  York,  February  28th,  1879.) 

Benedict,  J.  This  case  comes  before  the  Court  upon  a 
demurrer  to  the  information.  It  is  first  contended,  in  sup- 
port of  the  demurrer,  that  the  proceeding  by  infonnation 
"Will  not  lie,  because  it  does  not  appear  on  the  face  of  the  in- 
formation^ either  that  a  complaint  had  been  laid  before  a 
Commissioner,  and  the  defendant  thereupon  held  to  answer 
to  the  charge  set  forth  in  the  information,  or  that  the  charge 
had  ever  been  found  true  by  a  grand  jury.  Although  it  has 
been  the  practice  in  this  District,  where  it  is  intended  to  pro- 
ceed by  information,  to  make  a  preliminary  complaint  before 
a  Commissioner — ^a  practice  which  I  certainly  do  not  intend 
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to  discountenance — I  know  of  no  practice  or  rule  that  re- 
quires the  iuf ormation  to  show  on  its  face  that  such  a  course 
has  been  pursued.  In  the  absence  of  a|^y  such  requirement, 
the  question  of  the  right  to  proceed  by  information,  without 
a  preliminary  hearing  before  a  Commissioner,  is  not  raised  by 
a  demurrer. 

The  next  objection  presented  is,  that  certain  documents, 
by  means  of  which,  it  is  charged,  the  offence  was  committed, 
are  not  set  out  by  their  tenor.     In  support  of  this  objection, 
authorities  are  cited,  to  the  effect,  that,  when  written  instru- 
ments enter  into  the  gist  of  the  offence,  they  should  be  set 
out  in  words  and  figures.    But,  written  instruments  do  not 
enter  into  the  gist  of  the  offence  charged  in  this  information. 
The  offence  charged  is  that  created  by  section  5,445  of  the 
Revised  Statutes,  which  provides,  that  "  every  person  who, 
by  any  means  whatever,  knowingly  effects,  or  aids  in  effect- 
ing, any  entry  of  any  goods,  wares  or  merchandise,  at  less 
than  the  true  weight  or  measure  thereof,  or  upon  a  false 
classification  thereof  as  to  quality  or  value,  or  by  the  payment 
of  less  than  the  amount  of  duty  legally  due  thereon,  shall  be 
fined,  &c."    The  statute,  it  will  be  observed,  says,  ''  by  any 
means  whatever,"  clearly  showing  that  the  means  employed 
to  effect  an  entry  of  goods  upon  a  false  classification  as  to 
value,  or  by  payment  of  less  than  the  legal  duty,  are  not  of 
the  essence  of  the  crime.     The  gist  of  the  offence  consists  in 
the  fraudulent  entry,  and  it  is  unnecessary  to  set  forth  in  an 
information  the  various  steps  whereby  the  entry  was  accom- 
plished.   The  information  charges,  that  the  defendant,  at  a 
certain  time  and  place,  effected  an  entry  of  certain  goods,  so 
described  as  to  identify  the  goods  as  well  as  the  entry  thereof; 
and  to  show  that  by  law  the  goods  were  subject  to  a  duty  of 
60  per  cent,  ad  valorem^  coupled  with  the  averment  that  they 
were  liable  to  that  rate  of  duty.    It  is  then  stated  that  said 
goods  were  entered  by  the  defendant  upon  a  false  classifica- 
tion as  to  value,  and  the  particular  in  which  the  classification 
was  false  is  stated.     It  is  also  charged  that  such  entry  was 
effected  by  a  payment  of  less  than  the  legal  duty,  and  the 
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amount  of  the  duty  paid  and  the  amount  of  duty  legally  due 
are  stated.  These  averments  contain  every  ingredient  of  the 
offence,  and  constiti^e  a  statement  of  the  acts  alleged  to  have 
been  done,  with  sufficient  particularity  to  inform  the  defend- 
ant in  regard  to  the  charge,  and  to  show  to  the  Court  that  an 
offence  has  been  committed.  The  other  averments  of  the  in- 
formation, undertaking  to  describe,  with  more  or  less  cer- 
tainty, the  means  employed  by  the  defendant  to  effect  the 
said  entry,  were  unnecessary,  and,  being  unnecessary,  any  de- 
fect therein  will  not  invalidate  the  information. 

The  remaining  point  made  is,  that  the  information  will 
not  lie  because  of  the  recovery  of  a  penalty  by  civil  suit  based 
on  the  same  acts  here  complained  of.  Clearly,  this  question 
does  not  arise  upon  demnri'er,  and  it  cannot,  therefore,  be 
now  determined. 

There  must  be  judgment  for  the  prosecution,  on  the  de- 
murrer, with  leave  to  the  defendant  to  plead. 

William  P.  Fiero,  {Assistant  District  Attorney ,)  for  the 
United  States. 


Benajmin  B,  Foster^  for  the  defendant. 
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The  United  Nickel  Company 

Thb  Manhattan  Brabb  Company  and  others*     In  Equity. 

The  Same 

V8. 

"William  H.  Jackson  and  others.    In  Equity. 

The  decision  in  United  Nickel  Co,  y.  Barrig,  (16  Blatehf.  C.  C.  H.,  819,)  siutain- 
ing  the  validity  of  the  letters  patent  granted  to  Isaac  Adams,  Jr.,  August  8d, 
1869,  for  an  "improyeroent  in  the  electro-deposition  of  nickel/'  reviewed  and 
confirmed. 

The  eaid  patent  is  infringed,  although  the  salts  of  potash  and  soda  are  intro- 
duced into  the  solution,  prorided  the  solution  is  not  so  used  as  to  liberate 
free  potash  or  free  soda. 

(Before  Blatchfobd,  J.,  Southern  District  of  New  York,  March  11th,  1879.) 

Blatohford,  J.  It  is  set  forth,  in  the  moving  affidavits, 
that  the  defendants  in  these  suits  united  with  various  other 
nickel  platers,  in  the  defence  of  the  suit  brought  by  the 
plaintiffs,  in  this  Court,  against  Harris  and  Weston,  (15 
Blatchf,  C.  C.  H,,  319,)  and  contributed  to  the  expenses,  and 
have,  in  these  suits,  employed  the  same  counsel,  and  made 
substantially  the  same  defences  and  answers,  as  in  said  suit 
against  Harris  and  Weston.  There  is  no  denial  of  these  alle- 
gations. 

It  is  also  set  forth,  in  the  moving  affidavits,  that  the  step 
nickel  plated  by  the  defendants  in  the  first  suit,  and  the 
grate  crown  nickel  plated  by  the  defendants  in  the  second 
suit,  are  plated  each  with  a  coherent,  compact  and  tenacious 
coating  of  nickel ;  that  said  step  and  said  grate  crown  have 
each  been  plated  by  a  process  described  in  the  Adams  patent 
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of  August  3d,  1869,  and  could  have  been  plated  by  no  other 
process ;  and  that  no  practical  nickel  plating  can  be  done,  un- 
less the  process  described  in  said  patent  is  followed,  or  some 
material  or  substantial  part  thereof.  Professor  Chandler  sets 
forth,  that  he  has  examined  said  step  and  said  grate  crown  ; 
that,  in  his  opinion,  the  coating  on  each  of  them  is  a  coating 
of  compact,  coherent,  tenacious  and  flexible  nickel,  of  sufM- 
cient  thickness  to  protect  the  metal  on  which  the  deposit  is 
made  from  the  action  of  corrosive  agents  with  which  said 
articles  may  be  brought  in  contact ;  that,  without  knowing 
exactly  the  composition  of  the  solution  in  which  each  article 
has  been  nickel  plated,  he  is  very  confident  that  it  has  been 
nickel  plated  in  a  solution  which,  in  use,  is  free  from  the 
presence  of  potash,  soda,  alumina,  lime  or  nitric  acid,  or  from 
any  acid  or  alkaline  reaction ;  and,  that  the  solution  was  a 
double  sulphate  of  nickel  and  ammonia,  or  a  double  chloride 
of  nickel  and  ammonium,  or  a  mixture  of  the  two,  that  is,  the 
solution  which  was  used  by  th&  defendants  in  said  suit  against 
Harris  and  Weston.  Professor  Morton  makes  an  affidavit  to 
the  same  effect.  These  affidavits  are  not  contradicted.  If 
the  articles  in  question  were  not  nickel  plated  in  a  solution 
and  by  a  process  such  as  stated,  the  defendants,  knowing  the 
facts,  and  having  the  means  of  stating  them,  have  not  set 
forth  to  the  contrary,  or  by  what  solution  or  process  the  arti- 
cles were  plated. 

The  step  and  the  grate  crown  were  so  nickel  plated  in 
January,  1878.  The  defendants  produce  affidavits  to  show, 
that,  in  November,  1878,  they  each  used,  in  nickel  plating,  a 
solution  which  did  not  contain  any  ammonia,  or  any  of  tlie 
compounds  of  ammonia,  an^  was  not  a  solution  of  the  double 
sulphate  of  nickel  and  ammonia,  or  a  solution  of  the  double 
chloride  of  nickel  and  ammonium,  and  was  not  a  mixture  of 
said  two  solutions,  and  was  not  the  same  solution  as,  nor  a  similar 
solution  to,  the  solution  which  was  decided,  in  the  suit  against 
Harris  and  Weston,  to  be  an  infringement  of  the  said  Adams 
patent,  and  is  not  an  infringement  on  said  patent.  The  affi- 
davits swear  to  the  above  conclusions  and  deductions,  in  the 
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above  langaage,  but  no  where  set  forth  what  was  the  chemical 
composition  of  the  solutions  of  November,  1878,  although  it 
is  set  forth  that  analyses  of  them  were  made' on  which  such 
conclusions  and  deductions  are  based.  The  nickel  plating 
done  by  said  solutions  of  November,  1878,  is  set  forth,  in  one 
case,  to  have  been  "  a  perfectly  uniform,  coherent  and  beau- 
tifully colored  coating  of  nickel,"  and  "a  tenacious,  coherent 
and  flexible  coating  of  nickel,  amply  sufficient  in  thickness  to 
protect  the  surfaces  "  of  the  objects  which  were  nickel  plated 
in  it,  "  from  exposure  to  the  air,"  and,  in  the  other  case,  to 
have  been  ^^  a  coating  of  compact,  coherent,  tenacious  and 
flexible  nickel,"  and  "a  perfectly  uniform,  coherent  and 
beautifully  colored  coating  of  nickel."  It  is  not  shown,  by 
the  defendants,  that  the  step  or  the  grate  crown  complained 
of  was  plated  in  a  solution  made  like  that  of  November,  187S. 
We  are  not  trying,  in  these  cases,  the  solutions  of  November, 
1878,  or  the  articles  plated  in  them,  nor  have  the  plaintiffs 
had  any  opportunity  to  produce  evidence  as  to  such  solutions 
or  articles.  We  are  concerned  now  only  with  the  step  and 
the  grate  crown,  and  the  solutions  and  processes  by  which 
they  were  plated. 

The  opposition  to  the  motions  for  injunctions  in  these 
cases  is  based  upon  the  affidavits  of  four  chemical  experts, 
Professor  Seeley,  Mr.  Weston,  Professor  Doremus  and  Dr. 
Antisell,  Professor  Seeley  was  an  expert  for  the  defendants 
in  the  suit  against  Harris  and  Weston.  Mr.  Weston  was  one 
of  the  defendants,  and  also  a  witness,  in  that  suit,  and  the 
other  two  gentlemen  were  not  witnesses  in  that  suit.  The 
object  of  these  affidavits  is  to  establish  that  this  Court 
reached  an  erroneous  conclusion  in  the  suit  against  Harris 
and  Weston,  and  that  it  ought  now  to  reverse  that  conclusion. 
I  have  read  these  affidavits  with  care,  and  have  re-examined 
the  testimony  in  the  suit  against  Harris  and  Weston,  and 
have  considered  with  attention  the  argument  of  the  eminent 
counsel  for  the  defendants,  both  as  orally  delivered  and  since 
in  print,  and  am  unable  to  see  that  anything  now  advanced 
was  not  presented  in  evidence  and  argument  in  the  suit 
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against  Harris  and  Westen,  or  that  the  judgment  rendered  in 
that  case  did  not  advert'to  all  the  points  now  urged  for  the 
defence. 

Professor  Seelej  testifies,  that  he  has  served  as  expert  on 
the  part  of  the  defence  in  seven  suits  brought  by  the  United 
Nickel  Company  on  the  Adams  patent  of  1869 ;  that  the  de- 
fence in  the  suit  against  Harris  and  Weston  was  intended  to 
be  complete  and  exhaustive ;  that  every  theory  of  the  con- 
struction of  the  first  claim  of  the  patent,  which  had  any 
color  of  plausibility,  was  carefully  scrutinized  and  tested ; 
that  the  relation  of  caustic  potash,  &c.,  to  the  solution,  and 
the  theory  of  Professor  Babcock,  came  under  an  investiga- 
tion which  employed  the  best  resources  of  practical  experi- 
ments and  scientific  knowledge  on  the  part  of  the  defence ; 
and  that  the  conclusion  arrived  at  was,  that  the  first  claim  of 
the  patent  could  not  be  interpreted  to  mean  or  imply  that  the 
substances  therein  named  were  in  a  free  or  caustic  state. 
Professor  Seeley  states  Professor  Babcock's  theory  to  be, 
not  only  that  the  words,  potash,  &c.,  of  the  first  claim  are 
used  to  indicate  those  substances  in  a  free  or  caustic  state, 
but  that  those  substances  are  eliminated,  developed  or  pro- 
duced in  the  solution  during  the  operation  of  electro-depos? 
tion  ;  and  that  such  theory  considers  the  salts  of  potash  pei* 
9»  not  injurious,  but  that,  being  in  the  plating  solution  when 
they  are  under  the  influence  of  the  electric  current,  their 
bases  are  set  free,  and  such  bases  are  then  present  and  become 
actively  injurious.  In  opposition  to  such  theory,  Professor 
Seeley  states,  that  free  or  caustic  potash  and  soda  cannot  pos- 
sibly, in  any  circumstances  whatever,  for  a  moment  exist  in  a 
solution  either  of  salts  of  ammonia  or  salts  of  nickel,  or  in  a 
solution  of  the  double  salts  mentioned  in  the  claim  of  the 
patent ;  and  that  potash  and  soda,  in  contact  with  the  solution 
of  the  double  salts,  instantly  and  completely  go  out  of  exist- 
ence as  caustic  potash  and  caustic  soda. 

Dr.  Antisell  states,  that  no  injurious  consequences  arise 
from  any  possible-  presence  of  basic  elements,  such  as  potash, 
soda,  &c.,  since  those  elements,  if  so  produced,  cannot  exist 
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but  for  a  moment,  and  are  at  once  eonverted  into  snlphates 
of  those  alkalieB,  by  robbing  the  sulphate  of  ammonia  of  its 
acid. 

Professor  Doremns  states,  that  free,  basic  or.  cans  tic  pot- 
ash, soda  or  lime,  when  introduced  into  a  solution  of  the  dou- 
ble sulphate  of  nickel  and  ammonia,  or  when  produced  at  the 
negative  pole  by  the  electric  current,  will  instantly  combine 
with  the  sulphuric  acid,  and  form  therewith  sulphates  of  pot- 
ash, soda  or  lime ;  and  that  the  same  is  true  in  regard  to  those 
substances  and  a  solution  of  the  double  chloride  of  nickel  and 
ammonium,  chlorides  of  potassium,  sodium  or  calcium  being 
instantly  formed. 

Mr.  Weston's  affidavit  is  to  the  same  effect  as  the  affida- 
vits of  the  other  three  gentlemen. 

The  gist  of  the  argument  on  the  part  of  the  defence,  based 
on  these  affidavits,  is,  that,  if  the  first  claim  of  the  patent  is 
for  the  exclusion  of  sulphates  and  chlorides,  it  has  not  been 
infringed,  because  the  sulphate  of  potash  and  the  chloride  of 
soda  are  freely  introduced  into  the  solution  used  by  the  de- 
fendants ;  and  that,  if  such  claim  is  for  the  exclusion  of  free 
or  basic  or  caustic  potash  or  soda,  it  is  a  claim  to  the  exclusion 
*f  what  cannot,  under  the  laws  of  chemistry,  exist  in  the  so- 
lution. But,  the  views  urged  in  the  affidavits  of  the  experts 
for  the  defendants,  and  in  the  argument  of  their  counsel,  do 
not  meet  the  case  as  established  by  the  evidence  taken  in  the 
suit  against  Harris  and  Weston. .  That  case  is  this :  The  salts 
of  potash  and  soda,  in  the  solution,  are  harmless,  under  cer- 
tain conditions.  Under  certain  other  conditions  they  are  in- 
jurious. If  the  concentration  of  the  solution,  its  resistance, 
the  strength  of  the  current,  and,  perhaps,  other  matters,  are 
not  carefully  adapted  to  the  presence  of  such  salts,  the  effect 
of  the  current  will  be  to  decompose  those  salts  and  liberate, 
for  the  moment,  the  potash  or  the  soda.  Potash,  when  so 
produced  or  liberated  in  the  solution,  causes  a  precipitation 
of  the  oxide  of  nickel,  which  attaches  itself  to  the  article  that 
is  being  plated,  and  affects  the  adhesion  and  character  of  the 
nickel  deposit,  and  also  its  color.     The  same  thing  is  true  of 


MARCH,  1879.  73 


The  United  Kickel  Company  v.  The  Maobftttan  Brass  Company. 

■  — ■ ■ —  t 

Boda  and  its  salt.  The  patentee,  in  his  specification,  sets 
forth,  with  great  distinctness,  that  potash  and  soda  are  injnri- 
ons,  and  will  prevent  the  resnlt  of  obtaining  a  coating  of  com- 
pact, tenacious,  flexible  nickel,  of  adequate  thickness.  The 
precipitation  of  the  oxide  of  nickel  is  injurious,  and  prevents 
such  result.  The  production  of  potash  or  soda  in  the  solu- 
tion, in  such  wise  as  to  cause  the  precipitation  of  the  oxide 
of  nickel,  leads  to  such  injurious  effect.  Potash  or  soda  may 
be  produced  in  the  solution,  if  the  salts  of  potash  or  soda  are 
introduced  into  the  solution,  unless  such  care  is  taken  as  to 
the  surrounding  conditions,  that  such  salts  are  not  decom- 
posed. The  patentee  points  out  the  fact,  that  the  sohition 
must  be  so  used  as  to  be  free  from  the  presence  of  potash  or 
soda.  The  salts  of  potash  and  soda  are  not  potash  and  soda, 
and,  unless  decomposed,  so  as  to  liberate  potash  and  soda, 
produce  no  injurious  effect.  When  it  is  shown  that  the  lib- 
eration and  consequent  presence,  but  for  a  minute  space  of 
time,  of  potash  and  soda,  but  sufficiently  long  to  produce  a 
precipitation  of  the  oxide  of  nickel,  result  from  the  decom- 
position of  the  salts  of  potash  and  soda,  and  produce  the  in- 
jurious consequence  referred  to,  and  when  it  is  also  shown 
that  those  salts,  though  present,  produce  no  such  injury,  if 
not  decomposed,  it  requires  very  strong  evidence  to  arrive  at 
the  conclusion  that  the  patentee,  in  saying  that  the  solution 
must  be  so  used  as  to  be  free  from  the  presence  of  potash  or 

soda,  meant  that  it  must  be  so  used  as  to  be  free  from  the 

• 

substances  that  are  not  injurious  and  not  free  from  the  sub- 
stances that  are  injurious.  Yet  that  is  what  the  Court  is 
asked  to  say.  The  evidenbe,  instead  of  being  to  that  effect, 
is  decidedly  the  other  way.  The  language  and  proper  inter- 
pretation of  the  specification  were  fully  considered  in  the  de- 
cision rendered  in  the  case  against  Harris  and  Weston,  and 
nothing  has  been  presented  to  cause  any  change  in  the  views 
there  expressed.  On  the  contrary,  the  case  on  the  part  of  the 
plaintiffs  is  fortified  by  the  affidavits  of  Professor  Henry 
Morton  and  Professor  Charles  F.  Chandler,  chemists  of  emi- 
nence,  who  were  not  witnesses  in  tlie  suit  against  Harris  and 
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Weston.  Profesfior  Morton  says:  "I  have  examined  into 
the  state  of  the  art  of  nickel  plating  prior  to  August,  1869, 
at  which  time  certain  letters  patent  were  granted  to  Isaac 
Adams,  Junior,  for  improvements  in  electro-deposition  of 
nickel.  I  have  read  said  letters  patent,  bearing  date  August 
8d,  1869,  and  believe  that  I  understand  the  same,  the  pro- 
cesses theiein  described,  and  the  precautions  therein  given. 
From  my  knowledge  of  the  state  of  the  art  prior  to  the  pub- 
lication of  said  letters  patent,  there  was  nothing  in  any  book 
or  journal  that  would  have  given  such  instruction  to  one 
familiar  with  the  processes  in  use  for  electroplating  with 
other  metals,  as  would  enable  him  to  successfully  practice  the 
art  of  nickel  plating,  and  I  believe  that  the  matter  set  forth 
in  the  above  mentioned  letters  patent  first  gave  to  the  world 
a  process  by  which  electroplating  with  nickel  could  be  prac- 
ticed as  an  art.  The  conditions  under  which  metals  may  be 
successfully  deposited  from  their  solutions  by  means  of  an 
electro-current,  vary  greatly  with  different  metals,  so  that 
what  would  be  favorable  for  one  metal  may  be  fatal  to  suc- 
cess with  another ;  and  there  is  no  evidence,  that,  at  the  date 
of  the  Adams  patent,  anything  whatever  was  known  of  the 
particular  conditions  which  are  essential  to  success  where 
nickel  is  employed.  It  was  well  known  that  nickel  could  be 
deposited  by  the  battery,  and,  in  a  few  instances,  good  depos- 
its had  actually,  been  obtained,  but,  though  it  had  been  stated 
that  a  deposit  of 'nickel  upon  various  articles  by  means  of  the 
galvanic  current  would  be  very  valuable  if  it  could  be  prac- 
tically carried  on  in  the  arts,  yet  no  such  practical  electro- 
plating with  nickel  had  ever  been  carried  on.  Repeated 
attempts  had  only  resulted  in  as  many  failures,  and  the  con- 
ditions necessary  to  the  successful  prosecution  of  this  art  had 
never  been  made  public,  nor,  as  I  believe,  were  they  known, 
I  have  read  all  the  quotations  offered  as  exhibits  in  the  suit 
of  these  complainants  against  George  J.'  Harris  and  Edward 
Weston,  having  reference  to  the  electro-deposition  of  nickel, 
published  prior  to  August  3d,  1869,  and  have  given  especial 
attention  to  the  quotation  from  Muspratt-Stohman's  '  Chemie, 
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Theoretische,  Praktiscbe,  und  Analytische,  in  Anwendang 
auf  Kunste  nnd  Gewerbe,'  voL  2,  page  1,188,  published  in 
Braraifichweig,  in  1866,  by  C.  A.  Schwetschte  und  Sohn, 
and  am  certain  that  there  is  nothing  found  in  any  of  these 
books  which  would  so  instruct  a  practical  plater  as  to  enable 
him  to  cany  on  electroplating  with  nickel,  as  a  business  or 
practical  art.  As  regards  the  process  given  in  the  work  just 
named,  and  which,  as  I  understand,  is  conceded  to  contain 
the  fullest  information  about  nickel  plating  published  prior 
to  August  3d,  1869 — ^in  the  first  place,  I  do  not  consider  that 
it  gives  sufficient  information  to  enable  a  practical  nickel 
plater,  by  simply  following  its  directions,  to  make  even  an 
efficient  nickel  plating  solution ;  secondly,  it  does  not  even 
suggest  any  of  the  conditions  which  are  necessary  to  success- 
fully carry  on  the  art  of  electroplating  with  nickel,  after  a 
practical  solution  has  been  made.  Dr.  Adams  was,  in  my 
opinion,  the  first  to  establish  or  discover  the  conditions  under 
which  successful  nickel  plating  can  be  carried  on,  and  I  am 
convinced,  by  the  result  of  my  own  experiments,  that  the 
conditions  essential  to  practical  success  are  correctly  set  forth 
in  his  patent  of  August  3d,  1869,  and  that  it  is  necessary  for 
the  successful  use  of  a  nickel  plating  solution,  that  it  should 
be  prepared  and  used  in  such  a  manner  as  to  be  free,  while 
the  electro-deposition  of  the  nickel  is  going  on,  from  the 
presence  of  potash,  soda,  alumina,  lime  or  nitric  acid,  or  from 
any  acid  or  alkaline  reaction,  and  I  know,  from  experiment, 
that,  by  a  solution  so  prepared  and  used,  a  metallic  article  can 
be  practically  electroplated  with  a  coating  of  compact,  coher- 
ent, tenacious  and  flexible  nickel,  of  sufficient  thickness  to 
protect  the  metal  upon  which  the  deposit  is  made,  from  the 
action  of  corrosive  agents  with  which  the  article  may  come  in 
contact."  Professor  Chandler  gives  like  testimony  in  his 
affidavit. 

The  patent  in  question  has  been  sustained,  on  final  hear- 
ing, in  the  first  and  second  Circuits.  The  plaintiffs  show 
that  they  have  granted  some  sixty  licenses  under  it,  in  Mas- 
sachuBetts,  Connecticut,   New  York,    Ohio,    Pennsylvania, 
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Maryland,  Maine,  and  Ehode  Island,  and  that  they  are  will- 
ing to  grant  licenses  to  responsible  manufactnrers,  on  fair 
and  reasonable  terms.  They  are  entitled  to  be  protected  in 
their  rights,  and  preliminary  injunctions  mnst  issue  in  these 
cases,  as  prayed. 

Dickerson  dk  Beaman^  for  the  plaintiffs. 

Boscoe  ConJding  and  Frost  cfe  Coe^  for  the  defendants. 

I 


The  Union  Papbb  Bag  Maghins  Company  and  others 

vs. 
The  Pultz  and  Walkley  Company  and  others.    In  Equiit. 

The  decision  in  Union  Paper  Bag  Maehme  Co.  v.  Puitt  qnd  Walkley  Co.,  (15 
Elatchf.  G.  C.  R.,  160,)  suBtalning  the  validity  of  the  first  claim  of  the  letters 
patent  granted  to  William  Ooodale,  July  12th,  1859,  for  improvements  in 
machinery  for  making  paper  bags,  confirmed. 

An  inoperative  and  abandoned  model,  containing  a  three-cutter  knife,  existed 
and  was  known  to  the  patentee,  bnt  he  was  the  first  to  demonstrate  that  such 
a  knife  would,  in  an  organized  machine,  cut  a  blank  from  a  roll  of  paper  io 
the  flat  sheet,  by  a  transverse  cut,  so  that  the  blank,  wlien  cnt  off,  wonld  be 
of  the  form  ready  to  be  folded  into  a  bag.  Having  done  so,  he  had  a  right  to 
claim  the  knife  separately. 

(Before  Shipmav,  J.,  Connecticut^  March  11th,  1879.) 

Shipman,  J.  Since  the  opinion  in  this  case  was  filed,  (15 
Blatchf,  C\  C.  jB.j  160,)  the  question  which  will  be  hereafter 
considered  has  been  reargued,  upon  the  application  of  the 
defendant.  The  point  at  issue  between  the  parties  is  the 
efEect  of  the  patentee's  knowledge  of  the  E.  W.  Goodale 
model  upon  the  construction  of  the  first  claim.  It  being  ad- 
mitted that  such  a  construction  is  to  be  given  to  the  claim  as 
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will  limit  and  restrict  it  to  the  actual  invention  wldch  the 
patentee  made,  (Esiahraok  v.  Dwnbar^  10  Off.  Oaz.  of  Pat. 
Off.^  909 ;  Keystone  Bridge  Co.  v.  Phcmix  Iron  Co.,  95  U. 
&,  274,)  the  defendants  insist,  that  the  invention  of  William 
Goodale,  which  is  described  in  the  first  claim,  consisted  sim- 
ply in  his  departure  from,  and  improvement  upon,  the  knife 
fonnd  in  the  E.  W.  Goodale  model,  of  which  knife  the  pat- 
entee is  proved  to  have  had  knowledge.  The  precise  question 
h — what  was  the  invention  of  William  Goodale  ? 

If  the  E.  W.  Goodale  knife  had  been  an  operative  and 
effective  piece  of  mechanism  in  a  machine,  the  defendants 
would  unquestionably  be  right,  but  it  was,  in  fact,  simply  his 
idea  expressed  in  a  model,  and  communicated  through  that 
model  to  William  Goodale.    It  was  not  a  perfected  but  an 
inchoate  invention.    But,  the  defendants  say,  and  this  is  the 
thought  which  runs  through  the  argument  of  their  counsel, 
that  the  model  fully  disclosed  to  William  Goodale  that  the 
three-cutter  system  shown  in  the  model  was  adequate  to  cut 
a  bag  blank  from  a  roU  of  paper,  suitable  to  be  folded  into  a 
bag  without  further  cutting  out,  and  he  cannot,  therefore, 
claim  broadly  such  cutting  device,  per  ae,  but  can  only  claim 
specific  improvements  upon  the  same,  which  were  invented 
by  him,  or  new  combinations.    If  it  is  true,  as  matter  of  fact, 
that  William  Goodale  knew  that  the  "  three-cutter  system  " 
was   adequate,  as  a  part  of  an  organized  machine,  to  ac- 
complish the  result  mentioned  in  the  first  claim,  then  his  in- 
vention was  simply  an  advance  in  the  art,  and  he  can  only 
claim  his  specific  improvement. 

The  proved  state  of  facts  is  this :  An  abandoned  model 
of  a  machine  containing  the  three-cutter  system  was  known 
and  understood  by  William  Goodale,  who  invented  a  better 
catting  mechanism.  A  model  existed,  but  it  had  been  dis- 
carded. The  patentee  entered  the*  field  of  invention  and 
attempted  to  make  a  paper  bag  machine.  He  did  not  make 
it  in  accordance  with  the  model.  The  model  gave  him  ideas, 
and  these  ideas  he  first  worked  out  to  a  successful  issue. 
Now  it  is  said  the  old  model  was  the  boundary  of  his  inven- 
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tion,  because  he  knew  that  the  method  of  the  model  would 
have  been  snccessfnl  and  was  adequate  to  produce  a  success- 
ful result.  The  error  of  the  defendant  consists,  as  it  seems 
to  me,  iu  the  position,  that  the  inoperative  model,  which 
could  not  make  and  never  did  make  a  blank,  disclosed  to 
"William  Goodale  that  its  knife  was,  or  could  be,  an  efEective 
cutting  instrument  in  a  machine,  and  that,  therefore,  his  in- 
vention consisted  solely  in  departing  from  the  E.  "W.  Goodale 
knife.  The  patentee's  invention  did  not  consist  simply  in 
making  an  improvement  upon  a  pre-existing  invention,  be- 
cause he  did  not  know,  and  nobody  knew,  for  nobody  had 
ever  made  the  experiment,  whether  that  knife  would  make 
a  blank,  in  a  machine.  The  object  of  each  experiment  was 
to  make  a  knife  Which,  as  a  part  of  an  organized  machine, 
could  cut  a  blank  from  a  roll  of  paper  in  the  flat  sheet,  by  a 
transverse  cut,  so  that  the  blank,  when  cut  oflE,  would  be  of 
the  form  ready  to  be  folded  into  a  bag.  That  result  had 
not  been  accomplished.  E.  W.  Gt)6dale  thought  that  he 
could  accomplish  it.  He  exhibited  and  abandoned  his  plan. 
"Whether  this  plan  would  be  successful  was  not  then  known, 
because  it  had  not  been  tried ;  but  William  Goodale  attained 
success  upon  his  independent  plan. 

If  the  patentee  had  believed  or  had  known  that  the  E.  W. 
Goodale  knife  could  not  accomplish -the  work,  and  that  it  had 
been  properly  abandoned  as  a  useless  experiment,  it  could 
not  justly  be  claimed  that  the  patented  invention  consisted 
merely  in  being  an  improvement  upon  the  abandoned  knife. 
Is  the  position  of  WiDiam  Goodale  as  an  inventor  altered 
by  the  fact,  that,  instead  of  believing  that  the  knife  of  his 
brother  was  a  useless  knife,  he  knew  nothing  in  regard  to  its 
utility,  because  its  utility  had  never  been  tested,  and  then 
existed  only  in  theory  ?  Its  utility  has  now  been  proved,  and 
it  is  natural  to  impute  to  William  Goodale,  at  the  date  of  his 
invention,  the  knowledge  which  is  now  enjoyed  ;  but  no  such 
knowledge  then  existed. 

It  is  'said,  and  said  truly,  that  the  subject  of  the  first 
claim  is  a  knife  not  in  combination  with  any  other  part  of 
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the  machine,  and,  therefore,  for  the  purposes  of  this  case,  the 
knife,  jper  ^«,  was  the  thing  which  the  patentee  invented  ;  and 
it  is  strennonsly  insisted,  that  the  Court  mast  look  at  the  two 
knives,  disconnected  from  any  other  mechanism,  and  that  it 
is  obvious  that  the  patentee  knew,  or  must  have  known,  that 
his  brother's  knife  would  cut  the  desired  blank,  and .  that 
there  could  have  been  no  ignorance  in  regard  to  the  feasi- 
bility of  the  device,  for  simple  inspection  would  impart 
knowledge,  and  no  experiment  was  necessary.  But,  the 
knife  was  not  to  be  a  hand  tool.  It  was  to  be  a  part  of  an 
automatic  bag  machine,  and,  therefore,  a  knife  was  to 
be  invented  which  could  be  used  in  connection  with  other 
parts  of  the  machine,  although,  in  the  claim,  it  is,  properly, 
separately  claimed.  Inspection  would  show  that  such  a  knife 
would  cut  out  pieces  of  paper  in  the  form  of  a  blank.  In- 
spection would  not  show  that  it  would  operate  in  the  place 
where  it  necessarily  must  be  used.  The  fact  that  such  a 
knife  would  do  the  work  was  not  a  part  of  the  fund  of 
knowledge  which  the  patentee  had  when  he  commenced  to 
plan  his  invention. 

If,  then,  aa  I  think  was  the  case,  all  that  William  Goodale 
knew  was  that  the  three-cutter  system  had  been  represented 
in  a  model,  with  which  model  he  was  familiar,  and  that  the 
model  had  been  laid  a&ide,  but  did  not,  therefore,  know 
that  it  was  adequate  to  do  the  work,  he  started,  as  an  inde- 
pendent inventor,  into  an  unoccupied  field  of  invention,  and 
his  invention  is  as  broad  as  the  territory  which  he  actually 
reduced  to  possession. 

For  these  reasons,  I  still  give  to  the  first  claim  the  same 
construction  which  was  given  in  the  former  opinion. 

Oeorge  Harding^  for  the  plaintifEs. 

» 
CharleB  E.  MitcheU  and  Benjamin  F.  Thurston^  for  the 
defendants. 
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William  H.  Vandekbilt  and  othebs,  Exeoutoes,  &c.,  of 

Cornelius  Yandebbilt,  deceased 

va. 

William  H.  Rkynolds  and  othkbs. 

The  North  Star. 

Cross  libels  were  filed  In  the  District  Court,  in  Admiralty,  for  a  collision,  one 
bein^  a  suit  in  personam  and  the  other  a  snit  in  rem.  In  the  first  suit  the 
District  Court  decreed  damages  and  c->st8  against  the  respondent  In  the 
second  suit,  that  Court  dismissed  the  libel,  with  costs.  The  respondent  in 
the  first  suit  appealed,  and  the  libellant  in  t' e  second  suit  appealed.  This 
Court,  on  the  appeals,  apportioned  the^  damnges  sustained  by  the  respectiye 
parties.  One  of  the  vessels  was  totally  lost  by  the  collision.  The  agsrregate 
costs  of  both  parties  in  this  Court  and  in  the  District  Court  were  divided  by 
this  Court  equally  between  the  parties. 

The  rule  as  to  interest  on  damages  and  costs,  stated. 

(Before  BLATcnFoan,  J.,  Southern  District  of  New  York,  March  14th,  1879.) 

Blatohfoed,  J.  In  the  first  case,  the  District  Court 
decreed  against  the  respondents,  November  10th,  1866, 
$27,747  82  damages  and  $276  76  costs.  In  the  second  case, 
the  District  Conrt  dismissed  the  libel,  May  I7th,  1864,  with 
$420  96  costs.  In  the  libel  in  the  first  case  the  claim  was 
$100,000.  In  the  libel  in  the  second  case,  the  claim  was 
"  at  least "  $75,000,  ''  with  interest."  The  respondents  in  the 
first  case  appealed  from  the  whole  of  said  decree  therein,  on 
the  ground  that  the  libel  therein  ought  to  have  been  dis- 
missed. The  libellants  in  the  second  case  appealed  from  the 
whole  of  said  decree  therein,  on  the  ground  that  they  were 
entitled  to  recover  their  damages.  This  Court  made  a  decree 
in  each  case,  on  said  appeal  therein,  reversing  the  decree 
therein,  and  ordering  that  the  damages  sustained  by  the  re- 
spective parties  by  the  collision  be  apportioned.  The  dam- 
ages sustained  by  the  libellants  in  the  second  suit  were  not 
ascertained  in  the  District  Court.  This  Court  ordered  a  ref- 
erence in  the  second  suit,  to  ascertain  such  damages,  and 
reserved  the  question  of  costs  in  each  suit. 
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The  $27,747  82,  above  mentioned,  was  made  up  thus } 
Hepairs  to  the  North  Star,  the  vessel  of  the  libel- 

lants  in  the  first  suit $5,141  43 

Interest  thereon  for  4  years,  to  March  13th,  1866, 
the  date  of  the  Commissioner's  report  in 
that  suit,  in  the  District  Court 1,083  90 

$6,225  33 
Deterioration  in  the  value  of  the  North  Star . .  6,000  00 
Demurrage,  17  days,  at  $900  per  day 15,300  00 

$27,525  33 
The  District  Court,  on  the  exception  by  the  re- 
spondents in  the  first  suit  to  the  item  of 
$6,000   for   deterioration,  reduced    it   to 
$5,000,  thus  deducting 1,000  00 

$26,525  33 
Interest  on  $26,525  33  from  March  13th,  1866, 

(the  date  of  the  Commissioner's  report)  to 
November  10th,  1866,  (the  date  of  the-  de- 
cree)       1,222  49 


$27,747  82 
The  Ella  Warley,  the  vessel  of  the  respondents  in  the 
first  suit  and  the  libellants  jn  the  second  suit,  was,  with  her 
outfit  and  stores,  totally  lost  by  the  collision,  on  the  9th  of 
February,  1863.  This  Court  has  fixed  her  value,  at  the  time 
she  was  lost,  at  $40,000,  and  the  value  of  her  outfit  and  stores 
lost,  at  that  time,  at  $7,675  90. 

The  costs  of  the  several  parties,  other  than  as  above  speci- 
fied, have  been  taxed  as  follows :  Costs  of  the  respondents  in 
the  first  suit,  in  the  District  Court,  $58  40,  and  in  this  Court, 
$31  50;  costs. of  the  libellants  in  the  second  suit,  in  the 
District  Court,  $496  44,  and  in  this  Court,  $1,129  83 ;  costs 
of  the  libellants  in  the  first  suit,  in  this  Court,  $577  12; 
costs  of  the  claimants  in  the  second  suit,  in  this  Court, 
$123  85. 

Vol.  XVI.— 6 
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The  counsel  for  the  owners  of  the  North  Star  afiks  that 
the  costs  of  all  parties,  in  both  Courts,  be  apportioned,  as  well 
as  the  damages.  The  counsel  for  the  owners  of  the  Ella  War- 
ley  asks  that  they  recover  their  costs  of  the  District  Court 
and  of  this  Court. 

The  North  Star  recovered  in  the  District  Court,  as  dam- 
ages, as  follows :  Eepairs,  $5,141  43 ;  deterioration^  $5,000 ; 
demurrage,  $15,300  ;  total,  $25,441  48.  In  this  Court  it  has 
recovered  only  one-half  of  that  sum,  which  reduction  has 
been  eflfected  by  the  appeal  of  the  respondents  in  the  first 
suit.  In  the  District  Court  the  EUa  Warley  recovered 
nothing.  In  this  Court  it  has  recovered  the  one-half  of 
$47,675  90,  which  recovery  has  been  effected  by  the  appeal  of 
the  libellants  in  the  second  suit.  Throwing  out  interest,  the 
North  Star  recovers  $12,720  72,  and  the  Ella  Warley  re- 
covers $23,837  95,  leaving  a  balance  of  recovery  in  favor  of 
the  Ella  Warley,  of  $11,117  23. 

In  Hat/  V.  Za  Neve,  (2  Shawns  Srotck  Appeal  CcLses^  895,) 
in  1824,  both  vessels  were  held  in  fault,  one  only  suing,  and 
the  House  of  Lords  awarded  to  the  vessel  suing  one-half  of 
her  damage,  and  ordered  that  each  party  bear  his  own  costs. 
The  Court  referred  to  a  case  before  Sir  James  Marriott,  in 
1789,  where  it  was  found  that  both  ships  were  to  blame,  but 
one  the  most,  and  the  loss  was  apportioned,  and  it  was  or- 
dered that  the  costs  of  both  parties  be  brought  together  and 
divided  and  borne  equally  by  the  parties  ;  and  remarked,  that 
•'it  would,  perhaps,  be  more  equitable  to  say  they  should 
each  pay  their  own  expenses,"  In  the  cases  of  The  Monarchy 
(1  W.  Roh,  21,)  The  Oratava^  (5  Monthly  Law  Mag.,  Notes 
of  Case^,  45,)  and  The  De  Cock,  {Id,,  803,)  all  in  1839,  Dr. 
Lushington,  on  the  authority  of  Hay  v.  La  Neve,  ordered 
that  each  party  should  pay  his  own  costs,  the  damages  being 
apportioned..  In  The  Washington,  (5  Jurist,  1,067,)  in  1841, 
where  both  vessels  were  held  to  blame,  in  cross  actions,  Dr. 
Lushington  is  reported  as  saying :  "  I  decree  the  damages, 
costs  and  expenses  of  both  parties  to  be  thrown  together, 
and  to  be  equally  divided,  according  to  the  precedent  of 
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/lay  V.  La  Jfeve^  in  the  House  of  Lords."  But  this  report 
mtiBt  be  incorrect.  In  the  case  of  Vattx  y.  Shefer^  (8 
Moor^9  P.  C.  R.y  76,)  in  1852,  there  being  cross  suits,  Dr. 
Lushington  had  held  one  reilBel  only  in  fault.  She  appealed. 
The  Privy  Council  held  both  vessels  in  fault,  and  divided  the 
damages,  and  said :  ^^  There  will  be  no  costs.''  In  The  James^ 
{Swabey,  55,)  in  1856,  one  party  only  suing,  Dr.  Lushington 
found  both  vessels  in  fault,  and  pronounced  for  one-half  of 
the  damage  proceeded  for,  "  but  made  no  order  as  to  costs." 
The  claimants  of  the  vessel  sued  appealed,  and  the  Privy 
Council  reversed  the  decree  below,  and  held  that  the  suit 
could  not  be  maintaiiled,  but  allowed  no  costs  of  the  appeal. 
In  The  DumfrieSy  {Sioabey,  125,)  in  1856,  the  owners  of  a 
vessel  totally  lost  by  a  collision  sued  the  Dumfries,  which 
was  injured  also.  Dr.  Lushington  condemned  the  Dum- 
fries. She  appealed.  The  Privy  Council  held  the  Dum- 
fries not  to  be  in  fault  and  the  other  vessel  wholly  to  blame, 
and  reversed  the  decree,  and  said :  ^'  But,  as  one  vessel  was 
wholly  lost,  and  the  other  sustained  much  injury,  and  as  the 
case  is  attended  with  many  difficulties,  they  are  of  opinion 
that  no  costs  ought  to  be  allowed,  either  in  this  Court  or  the 
Court  below."  In  The  Fyenoord,  {Swahey,  374,)  in  1858, 
one  vessel  suing,  Dr.  Lushington  held  the  vessel  sued  whoUy 
in  fault.  She  appealed.  The  Privy  Council  held  both  ves- 
sels in  fault,  and  divided  th&  damage,  and  said :  "  The  appel- 
lants to  have  their  costs  of  appeal."  In  The  Ilibernia, 
(5  /rieh  JurU,  N.  S.,  866,)  in  1860,  in  the  Irish  Court  of 
Admiralty,  one  vessel  suing,  the  Court  held  both  vessels  in 
fault,  and  divided  the  damage,  ''  each  party  paying  his  own 
costs."  In  Maddox  v.  Fuher^  (1  Luah.^  270,  and  14  Moore^a 
P.  C.  i?.,  103,)  in  1861,  there  being  cross  suits.  Dr.  Lushing- 
ton held  one  vessel  solely  to  blft^xie  ai^d  she  appealed.  The 
Privy  Council  held  both  vessels  in  fault,  and  ordered  the 
damages  to  be  divided,  and  said :  ^'  The  costs  below  must  be 
disposed  of  according  to  the  rule  of  the  Admiralty  in  such 
cases.  T^ero  will  be  no  costs  on  either  side,  of  this  appeal." 
In  The  Saxonia^  (I  Luah,^  410,)  in  1862,  there  being  cross 


84  SOUTHERN  DISTRICT  OF  NEW  YORK, 

« 

Vanderbilt  v.  Reynolds. 

suits,  between  the  Eclipse,  and  the  Saxonia,  Dr.  Lnshington 
held  both  vessels  to  blame,  and  ordered  the  damages  in  each 
case  to  be  divided,  "  each  party  to  pay  his  own  costs."  The 
owners  of  the  Saxonia  appealed  in  both  suits,  and  the  owners 
of  the  Eclipse  "  adhered  in  each  action  to  the  appeal."  Ad- 
herence by  a  respondent  to  an  appeal  by  the  other  party,  is 
an  appeal  by  the  respondent  from  the  same  decree,  or  a  part 
of  it,  by  filing  a  declaration  of  adhesion,  stating  from  what 
part  of  the  decree  he  desires  to  appeal.  (  Williams  cfe  Bruce*s 
Adm.  Pr.,  315,  and  Appendix,  190.)  The  Privy  Council 
held  both  vessels  to  blame,  and  dismissed  both  appeals,  ^'  each 
party  paying  his  own  costs."  In  Thi  Agra,  {Law  Rep.,  \ 
Privy  Council  Appeals,  501,)  in  1867,  there  were  cross 
suits.  Dr.  Lnshington  held  the  Agra  wholly  in  fault,  and 
condemned  her  in  damages  and  costs.  She  appealed.  The 
Privy  Council  held  both  vessels  to  blame,  and  divided  the 
damages  equally,  (one  of  the  vessels  having  foundered,)  and 
said  :  ^^  Each  party  will  bear  his  own  costs,  both  here  and  in 
the  Court  below."  In  The  Corinna,  (35  Law  Times  Rep,, 
N.  S.,  781,)  in  1876,  the  Admiralty  Court  held  the  Corin'na 
alone  to  blame.  She  appealed.  The  Court  of  Appeal  found 
both  vessels  to  blame  and  ordered  the  damages  to  be  divided. 
The  appellant  applied  for  costs,  contending,  that,  notwith- 
standing the  rule  of  the  Privy  Council  in  such  a  case,  he,  be- 
ing  a  successful  appellant,  should  have  costs.  The  Court 
followed  the  case  oi  2'he  Agra,  and  said:  "In  these  cases, 
the  rule  of  the  Privy  Council  will  be  retained.  Though  the 
plaintiff  has  partially  succeeded  in  his  appeal,  he  is  not  found 
to  be  free  from  blame  for  the  collision.  Each  party  will  bear 
his  own  costs,  both  here  and  in  the  Court  below." 

The  English  rule,  appUed  to  the  present  case,  would  re- 
quire, therefore,  that  each  party  should  bear  his  own  costs, 
both  in  this  Court  and  in  the  Court  below. 

In  this  country,  the  rule  has  not  been  uniform.  In  The 
Rival,  (1  Sprague,  128,)  in  1846,  in  the  District  Court  for 
Massachusetts,  both  vessels  were  held  to  blame,  an^'the  dam- 
ages were  equally  divided,  but  all  the  costs  were  imposed  on 
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the  vessel  which  was  held  to  be  most  in  fault.  Bnt,  iu  Zencx 
V.  MHnisimmet  Co,,  {Id.j  160,)  the  same  Court,  in  1848,  hold- 
ing both  vessels  in  fanlt,  divided  the  aggregate  damages 
equally,  and  decreed  that  each  party  pay  one-half  of  the  costs. 
In  The  Bay  StaU,  (1  All.  Adm.  B.,  235,)  in  1848,  in  the 
District  Court  for  this  District,  one  vessel  suing,  both  vessels 
were  held  in  fault,  and  the  libellants  were  awarded  one-half 
of  their  damages,  and  no  costs  were  allowed  to  either  party 
against  the  other.  In  The  Schooner  Cathxirine  v.  Dickinwiiy 
(17  Howard,  170,)  in  1854,  the  Snpreme  Court,  for  the  first 
time,  decided,  that  the  proper  rule  of  damages,  where  both 
vessels  were  in  fault,  was  to  divide  the  loss,  bnt  nothing  was 
said  about  costs.  In  The  NautUua,  (1  Ware,  529,)  in  1854, 
the  District  Court  for  Maine,  finding  both  vessels  in  fault, 
divided  the  whole  damage  to  both  between  them  by  moieties, 
and  ordered  that  each  party  pay  his  own  costs.  In  The  Fanny 
Fern,  (i  Newberry,  158,)  in  1854,  the  District  Court  for 
Ohio  found  both  vessels  in  fault,  and  divided  the  loss,  and 
ordered  that  the  costs  **  be  paid  equally."  In  The  Miranda, 
(1  Newberry,  227,)  in  1854,  the  District  Court  for  Illinois 
held  both  vessels  in  fault,  and  divided  the  aggregate  damage 
equally  between  both  parties,  and  ordered  that  each  party 
pay  his  own  costs,  although  one  recovered  $150.  In  The  St. 
Charles,  (19  Howard,  109,)  in  1856,  the  District  Court  had 
held  one  vessel  wholly  in  fault,  and  the  Circuit  Court  had 
held  the  other  vessel  wholly  in  fault  and  dismissed  the  libel. 
The  libellants  appealed  to  the  Supreme  Court,  and  that  Court 
found  both  vessels  in  fault,  and  apportioned  the  loss,  and 
gave  to  the  appellants  their  costs  of  appeal  in  the  Supreme 
Court.  In  Chamberlain  v.  Ward,  (21  Howard,  548,)  in  1858, 
there  being  cross-libels,  the  District  Court  for  the  Southern 
District  of  Ohio  had  found  one  vessel  wholly  in  fault.  She 
appealed  to  the  Circuit  Court.  That  Court  held  that  each 
party  must  pay  one-half  of  the  damages  occasioned  by  the 
collision,  and  of  the  costs  in  both  Courts.  Both  parties  ap- 
pealed to  the  Supreme  Court,  which  held  that  the  case  was 
one  of  mutual  fault,  and  affirmed  the  decree  of  the  Circuit 
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Court,  without  costs  in  the  Supreme  Court  to  either  party. 
In  The  Marcia  Tribou^  (2  Spragvs^  17,)  in  1 858,  in  the  Dis- 
trict Court  for  Massachusetts,  both  vessels  were  held  in  fault, 
and  the  damages  and  costs  were  ordered  to  be  borne  by  each 
in  equal  proportions.  In  the  same  Court,  in  O^Neil  v.  Sears^ 
[Id.^  ^2,)  the  same  ruling  was  applied.  In  The  Bedford,  (5 
Blatchf.  0.  C.  li.j  200,)  in  this  Court,  in  1863,  one  party 
alone  suing,  the  District  Couji;  had  decreed  for  the  libellants. 
The  claimants  appealed.  This  Court  held  both  vessels  in 
fault,  and  ordered  the  libellants'  damages  to  be  divided,  and 
allowed  no  costs  to  either  party  in  the  Court  below,  but 
allowed  the  appellants  their  costs  in  this  Court.  In  The  Aus- 
tin, (3  Benedict,  11,)  in  1868,  in  the  District  Court  for  this 
District,  one  vessel  alone  suing,  and  having  been  injured,  and 
both  vessels  being  found  in  fault,  the  damages  were  appor- 
tioned, and  costs  were  given  to  the  libellants.  In  2  he  Baltic, 
(Id.,  195,)  and  The  Paterson,  {Id.,  299,)  both  cases  in  1869, 
the  same  Court,  under  the  same  circumstances,  made  the 
same  ruling.  In  Lane  v.  TTie  Denike,  (3  Clifford,  117,)  in 
1868,  there  being  cross  suits,  the  District  Court  for  Massa- 
chusetts had  held  one  vessel  wholly  in  fault  and  awarded 
full  damages  and  costs  to  the  other.  On  appeal,  the  Circuit 
Court  held  both  vessels  in  fault  and  divided  the  damages  and 
costs.  In  Th^  Ma/ria  Ma/rtim.,  (12  Wallace,  31,)  in  1870,  the 
DiiBtrict  Court  for  Wisconsin  had  dismissed  the  libel.  On  an 
appeal  by  the  libellants  to  the  Circuit  Court,  that  Court  had 
held  both  vessels  in  fault  and  made  a  decree  that  each  should 
pay  one-half  of  the  damages  and  its  own  costs.  The  libel- 
lants appealed  to  the  Supreme  Court  and  the  claimants  did 
not.  That  Court  held  that  the  libellants'  vessel  was  in  fault, 
and  aflirmed  the  entire  decree  of  the  Circuit  Court.  In  The 
Favorita,  (4  Benedict,  132,)  in  1870,  in  the  District  Court  for 
the  Eastern  District  of  New  York,  the  Court  said :  "  The 
case  is  one  of  mutual  fault,  and,  although  I  entertain  no 
doubt  as  to  the  propriety,  in  a  proper  case,  of  mitigating  the 
effect  of  the  rule  of  equal  division  of  loss,  in  cases  of  mutual 
fault,  by  awarding  full  costs  to  either  party,  I  do  not  con- 
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Bider  that  the  present  case  calls  for  any  deviation  from  the 
practice,  which  is  to  refnee  costs  to  both  parties,  when  both 
are  equally  in  fault."  The  practice  referred  to  was  evidently 
based  on  the  English  rule.  In  The  Empire  SikUe^  (2  Bi/fsell, 
216,)  in  1870,  in  the  District  Court  for  the  Northern  District 
of  Illinois,  both  vessels  were  held  in  fault  and  the  damages 
were  divided,  and  each  party  was  ordered  to  pay  his  own 
costs.  In  The  Mary  PaMetXy  (2  Lowell^  196,)  in  1872,  in  the 
District  Court  for  Massachusetts,  the  question  is  considered 
by  Judge  Lowell.  There  were  cross-libels,  and,  of  course,  in- 
jury to  both  vessels,  and  both  were  held  in  fault.  Judge 
Lowell  remarks,  that  the  question,  "  whether  the  costs,  like 
the  damages,  should  be  added  together  and  divided,  or  each 
should  bear  his  own,  seems  to  be  one  of  doubt."  He  refers 
to  the  case  of  The  Hivaly  and  says  that  ^'  no  question  was 
made  of  the  correctness  of  that  decision,  nor  that  the  Court 
has  fuU  legal  discretion  over  the  whole  matter  of  costs,  to 
adapt  ifcB  decrees  to  the  equities  of  each  case ; "  that  there  were 
no  facts  to  take  the  case  before  him  out  of  the  ordinary  rule, 
if  there  were  on©  "  applicable  to  an  equality  of  fault ; "  and 
that  it  was  "very  difficult  to  find  any  rule  from  the  decisions, 
in  no  one  of  which  is  there  any  argument  or  reason  given  at 
the  bar  or  by  the  Court."  He  then  refers  to  the  case  of 
Hay  V.  Za  Nefoe^  as  one  in  which  the  costs  were  divided,  as 
well  as  the  damages.  I  do  not  so  understand  that  case,  as  to 
the  costs.  He  then  says,  that,  in  the  Massachusetts  District, 
it  has  been  the  practice  to  divide  the  costs.  He  then  refers 
to  the  cases  of  The  Nautilm^  The  Miranda^  The  Bedford^ 
and  The  Fa/oorita^  as  cases  in  which  costs  were  refused  to 
both  parties.  He  then  adds:  ^^ There  is  one  aspect  of  the 
question  which  does  not  appear  to  have  received  sufficient 
attention.  If  the  loss  is  all  suffered  by  one  vessel,  and  her 
owner  brings  his  libel,  he  will  recover  half  his  damages ;  and 
there  is  no  reason  why  he  should  not,  in  general,  recover  his 
•full  costs.  It  is  the  ordinary  case  of  a  prevailing  party  re- 
covering less  than  he  asks  for ;  and,  if  there  has  been  no  ten- 
der or  offer  of  amends,  and  no  equity  peculiar  to  the  individ- 
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ual  case,  it  is  according  to  the  sound  and  reasonable  law  of 
all  Courts,  that  he  should  recover  costs.  It  would  take  a  very 
long  and  uniform  course  of  practice  to  establish  any  other 
rule  in  collision  cases ;  and,  although  some  of  the  decisions 
above  cited  were  of  that  character,  the  point  appears  to  have 
been  overlooked.  Iii  examining  some  late  authorities,  since 
the  above  paragraph  was  written,  I  am  happy  to  see  that  the 
recent  practice  in  New  York  conforms  to  what  I  have  sug- 
gested as  the  true  rule,  and  gives  costs  to  the  libellant,  if  he 
alone  has  been  injured  and  recovers  half  his  loss."  He  cites, 
to  this  eflfect,  the  cases  of  The  AusUn^  The  Baltic^  and  The 
Pateraon.  He  adds :  "  Eetuming  to  the  case  of  injury  on 
both  sides,  and  of  cross-libels  to  recover  them,  and  no  very 
substantial  difference  of  fault  or  other  equity,  there  appears 
to  be  authority  for  dividing  the  costs  and  for  refusing  them 
to  both  parties.  The  former  practice,  which  has  always  been 
ours,  seems  to  me  quite  consistent  with  the  theory  which 
divides  the  damages ;  and  I  shall  adhere  to  it  until  the  direct 
authority  of  an  appellate  Court,  or  a  very  decided  preponder- 
ance of  general  practice,  shall  be  against  it."  In  The  Sapphire^ 
(18  WaUacey  51,)  in  1873,  the  Euryale  had  sued  the  Sapphire, 
in  the  District  Court  for  California,  for  a  collision,  claiming 
$15,000  damages.  There  was  no  cross-libel,  nor  did  the  Sap- 
phire set  up,  in  the  answer,  that  she  had  been  damaged.  The 
Euryale  had  a  decree  in  the  District  Court  for  $15,000  dam- 
ages. The  Circuit  Court  aflSrmed  it.  On  appeal  by  the  Sap- 
phire, the  Supreme  Court  held  that  both  parties  were  in  fault, 
and  that  the  damages  ought  to  be  equally  divided  between 
them,  and  directed  that  a  decree  should  be  entered  "  in  con- 
formity with  this  opinion,"  The  Circuit  Court  thereupon 
entered  p.  decree  in  favor  of  the  Euryale  for  $7,500,  and  for 
her  costs  in  the  District  and  Circuit  Courts,  less  the  costs  of 
the  appeal  by  the  Sapphire  to  the  Supreme  Court.  The  Sap- 
phire appealed  again  to  the  Supreme  Court,  alleging,  as  er- 
rors, that  no  damage  to  the  Sappliire  was  taken  into  consider- 
ation, and  that  costs  in  the  Court  below  were  allowed  to  the 
Euryale,    For  the  Sapphire  it  was  contended,  that,  in  coUis- 
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ion  cases,  where  both  parties  were  in  fault,  each  should  pay 
his  own  costs.  The  Supreme  Court  held  that  the  only  dam- 
ages which  could  be  divided  in  that  particular  case  were  those 
Bustained  by  the  Euryale.  As  to  the  costs,  the  Court  say : 
**  The  appellants  further  complain,  that  it  was  erroneous  to 
aQow  the  libellant  his  costs  in  the  District  and  Circuit  Courts, 
deducting  therefrom  the  costs  allowed  them  by  this  Court — 
i.  e.,  the  costs  of  the  reversal  of  the  former  decree.  We  do 
not  perceive,  however,  in  this,  any  such  error  as  requires  our 
interposition.  Costs  in  Admiralty  are  entirely  under  the  con- 
trol of  the  Court.  They  are,  sometimes,  from  equitable  con- 
siderations, denied  to  the  party  wlio  recovers  his  demand,  and 
they  are  sometimes  given  to  a  libeUant  who  fails  to  recover 
anything,  when  he  was  misled  to  commence  the  suit  by  the 
act  of  the  other  party.  Doubtless,  they  generally  follow  the 
decree,  but  circumstances  of  equity,  of  hardship,  of  oppres- 
sion, or  of  negligence,  induce  the  Court  to  depart  from  that 
rule  in  a  great  variety  of  cases.  In  the  present  case,  the  costs 
allowed  to  the  libellant  were  incurred  by  him  in  his  effort  to 
recover  what  has  been  proved  to  be  a  just  demand,  and  a  de- 
nial of  them,  under  the  circumstances  of  the  case,  would,  we 
think,  be  inequitable."  In  I%e  City  of  Hartford^  (7  Bene- 
diclj  510,)  in  1874,  in  the  District  Court  for  this  District,  one 
vessel  alone  was  injured  and  brought  suit.  Both  vessels  were 
held  in  fault  and  the  damages  were  apportioned,  the  libellants 
recovering  one-half  of  the  damages  they  had  sustained.  The 
libellants  asked  for  the  costs  of  the  cause.  The  Court  said : 
"  In  this  District  the  practice  has  been  to  allow  costs,  in  a 
case  of  this  kind,  to  the  party  who  recovered,  even  though 
the  amount  he  recovered  was  diminished  by  the  application 
of  the  doctrine  of  apportionment  because  of  mutual  fault." 
Considering  that  practice  to  be  sustained  by  the  decision  of 
the  Supreme  Court  in  The  Sapphtrey  the  Court  gave  to  the 
libellants  a  decree  for  their  costs.  In  The  America^  (2  OttOy 
432,)  in  1875,  the  owners  of  the  Fairfield,  sunk  and  totally 
lost  by  a  collision  with  the  America,  had  sued  the  latter  in 
the  District  Court  for  this  District.     That  Court  dismissed 
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the  libel.  On  appeal  by  the  libeUants,  the  Circuit  Court  re- 
versed the  decree,  and  awarded  to  the  libellants  $17,723  75, 
with  the  costs  of  both  Courts.  The  claimants  appealed  to 
the  Supreme  Court,  and  that  Court  held  both  vessels  in  fault, 
and  ^^  that  the  damages  and  the  costs  in  both  of  the  Courts 
below  should  be  equally  apportioned  between  the  two  vessels, 
as  prescribed  by  the  decisions  of  this  Court,"  citing  The  dxth- 
arine,  (17  ffow.,  170,)  The  St.  Charles,  (19  Eow.,  109,)  and 
The  Maria  Martin^  (12  WaU.j  31.)  The  decision  is  stated 
thus :  "  Decree  reversed,  with  costs  in  this  Court,  and  the 
cause  remanded,  with  directions  to  apportion  the  damages 
and  the  costs  in  both  Courts  below  equally  between  the  re- 
spective vessels,  in  conformity  with  the  opinion  of  the  Court." 
The  counsel  for  the  owners  of  the  North  Star  asks  this 
Court  to  follow  the  ruling  in  the  case  of  The  America. 
There  is  no  allusion  in  the  opinion  of  the  Court  in  The 
America  to  the  decision  in  The  Sapphire.  In  each  case  only 
one  vessel  sued,  and  there  was  no  allegation  of  damage  to 
the  other  vessel,  and  the  Supreme  Court,  on  an  appeal  by  the 
vessel  sued,  reversed  the  decree  of  the  Circuit  Court,  and  re- 
duced the  libellants'  damages  by  one-half,  because  both  vessels 
were  held  in  fault.  Yet,  in  the  earlier  case,  the  Court  held 
that  it  would  be  inequitable  not  to  give  to  the  libellants 
their  costs  of  the  District  and  Circuit  Courts,  and,  in  the 
latter  case,  it  apportioned  the  costs  in  both  of  those  Courts 
equally  between  the  two  vessels.  In  none  of  the  cases  cited 
by  the  Supreme  Court  in  The  Americay  did  it  apportion  the 
costs  of  the  Courts  below  equally  between  the  parties.  In 
Ths  Cailmrine  and  The  St.  Charles,  nothing  was  said  about 
the  costs  below,  and,  in  The  Maria  Martin,  the  decree  of  the 
Circuit  Court,  that  each  should  pay  his  own  costs,  was  af- 
firmed. In  Cliamberlam  v.  Wa/rd,  the  Circuit  Court  divided 
the  damages  and  the  costs  of  the  District  and  Circuit  Courts, 
and  that  decree  was  afBrmed  by  the  Supreme  Court.  In 
Chamberlain  v.  Ward,  in  Lans  v.  Denike,  and  in  The  Mary 
Patten,  there  were  cross-libels,  as  in  this  case,  and  the  costs 
were  divided,  as  well  as  the  damages.    There  is  no  case  of  cross- 
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libels,  which  I  have  been  able  to  find,  in  this  country,  where 
both  vessels  have  been  found  in  fault,  and  the  costs  in  the 
Courts  inferior  to  the  Supreme  Court  have  not  been  divided. 
In  the  following  cases,  the  costs  of  the  lower  Courts,  as  well 
as  the  damages,  have  been  divided,  where  only  one  party  sued 
and  both  were  held  in  fault,  viz. :  Lenox  v.  Winisimmet  Co.^ 
The  Fanny  Fern^  The  Mareia  I'ribou^  O^NeH  v.  Sears^ 
and  The  America,  In  the  following  cases,  where  only  one 
party  sued,  and  the  damages  were  divided,  each  party  was 
left  to  pay  his  own  costs  of  the  lower  Courts,  viz :  The  Bay 
State,  The  NautiJAie,  The  Miranda,  The  Bedford,  The 
Maria  Martin,  The  Favorita,  and  The  Empire  State,  In  the 
following  cases,  where  only  one  party  sued,  and  the  damages 
were  divided,  the  libellant  recovering  had  his  costs  of  the 
lower  Courts,  viz. :  2'he  Austin^  The  Baltic,  The  Patersoii, 
The  Sapphire,  and  The  City  of  Hartford,  In  The  Rival,  the 
damages,  one  vessel  suing,  were  divided,  and  the  costs  were 
imposed  on  the  vessel  most  in  fanlt. 

In  view  of  the  cases  in  this  country,  I  think  that  the  bet- 
ter rule  is,  that  in  a  case  like  the  present,  of  cross-libels  and 
mutual  fault,  the  aggregate  costs  of  both  parties  in  this  Court 
and  in  the  District  Court  must  be  divided  equally  between 
the  parties.  Whether  The  America  is  to  be  regarded  as 
overruling  The  Sapphire,  in  a  case  like  The  Sapphire,  is  a 
question  not  involved  in  this  case. 

In  regard  to  the  damages  sustained  by  the  owners  of  the 
North  Stai*,  interest  is  not  to  be  added  on  the  $27,747  82, 
from  the  time  of  the  decree  of  the  District  Court,  but  the 
item  of  $5,141  43  is  to  be  taken,  and  interest  paid  on  it  from 
the  time  it  was  paid  for  repairs.  The  $6,000  deterioration 
is  to  be  taken,  and  interest  is  to  be  allowed  on  it  from  the 
date  of  the  Commissioners'  report,  March  J  3th,  1 865.  The 
demurrage,  $15,300,  is  to  be  taken,  and  interest  is  to  be  al- 
lowed on  it  from  the  latter  date.  The  interest  on  the  money 
paid  for  repairs,  may  be  at  the  rate  of  ^  per  cent,  per  a/nnv/m, 
and  the  other  interest  must  be  at  the  rate  of  6  per  centptr 
annum.    There  can  be  no  interest  on  the  costs,  cither  of  the 
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District  Court  or  of  this  Court.    {Deems  v.  The  AUxmy  and 
Canal  Line,  14  BUtchf.  G.  C.  E.,  474.) 

Let  a  decree  be  drawn  in  conformity  with  the  forgoing 
decision. 

Robert  D.  Benedict,  for  the  Ella  Warley. 

A  vguatua  C.  Brown,  for  the  North  Star. 


In  the  Matter  of  the  Accounts  of  the  Shippino  Commis- 
sioner OF  thb  Pobt  of  New  York  fob  the  Years 
1876  AND  1877. 

The  qaestion  of  the  salaries  of  employees  in  the  office  of  the  shipping  com- 
missioner of  the  port  of  New  York,  considered. 

The  question  of  allowing  to  be  paid  out  of  the  receipts  of  the  office  in  one  year, 
expenses  incurred  in  the  preyious  year,  and  not  then  paid  because  the  re- 
ceipts of  that  year  were  not  large  enough  for  the  purpose,  considered. 

The  shipping  commissioner  has,  under  §  4,505  of  the  Kevised  Statutes  of  the 
United  States,  the  power  to  appoint  clerks  with  the  title  of  deputy  commis- 
sioners. 

(Before  Blatohvobd,  J.,  Southern  District  of  New  York,  March  24th,  1879.) 

Blatohfosd,  J.  The  items  and  principles  of  the  accounts 
of  the  shipping  commissioner,  in  regard  to  expenses,  for  the 
years  1872,  1873,  1874  and  1875,  were  examined  and  ap- 
proved by  the  master  to  whom  such  accounts  were  referred, 
and  his  report  thereon  was  confirmed,  on  notice  to  the 
United  States  Attorney,  by  an  order  made  by  Judge  Johnson 
on  the  (Uh  of  January,  1877,  and  said  order  authorized  the 
shipping  commissioner  to  charge,  as  against  the  fees  received 
in  his  office,  the  expenses  set  forth  in  said  report  as  expenses 
of  his  office.  The  United  States  Attorney  filed  no  excep- 
tions to  such  report.  That  report  showed  that  deputy  C.  D. 
Duncan  received  $1,000  salary  for  21  weeks  in  1872,  §8,500 
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salary  for  the  year  1873,  $3,900  salary  for  the  year  1874,  and 
$4,000  salary  for  the  year  1 875  ;  that  deputy  G.  F.  Duncan 
received  $645  salary  for  21  weeks  in  1872,  $3,000  salary  for 
the  year  lb73,  $3,900  salary  for  the  year  1 874,  and  $4,000 
salary  for  the  year  1875 ;  and  that  deputy  F.  C.  Duncan  re- 
ceiyed  $900  salary  in  the  year  1873,  $3,900  salary  for  the 
year  1874,%nd  $4,000  salary  for  the  year  1875.  In  regard  to 
those  salaries,  the  shipping  commissioner  stated,  under  oath, 
before  the  master,  November  1st,  1876,  as  follows :  "  The 
salaries  paid  to  my  deputies  were  the  result  of  an  understand- 
ing with  Judge  Woodruff.  There  is  no  fund  but  the  fees  of 
this  office,  out  of  which  its  expenses  can  be  paid.  The 
amount  of  that  fund  yearly  is  tmcertain  and  irregular,  while 
certain  of  the  office  expenges,  such  as  commissioner's  salary, 
rent,  salaries  of  the  clerks  and  outdoor  men,  are  necessarily 
fixed,  and  should  be  paid.  It  was,  therefore,  arranged  with 
all  the  deputies,  that,  after  paying  all  such  fixed  expenses,  the 
balance  of  fees  should  be  apportioned  among  them,  not,  how- 
ever, to  exceed  $4,000  for  any  one  year.  By  this  arrange- 
ment, the  deputies,  in  engaging  for  each  year,  have  never 
known  what  their  salary  would  amount  to  until  the  year 
ended,  and  they  have  received,,  in  this  way,  salaries  varying 
from  $2,400  to  $4,000.  This  year,"  that  is,  1876,  "the 
business  of  the  office  has  been  very  much  below  that  of  any 
previous  year.  So  far,  my  sons  have  had  to  be  content  ^vith 
sums,  or  pay,"  for  1876,  "averaging  a  rate  of  $1,400  each 
per  year,  and  Mr.  Pentz  with  $200  per  month,  or  at  the  rate 
of  $2,400  per  year.  I  have  graded  them  according  to  their 
necessities.  Their  duties  were  about  equal,  and,  in  doing 
even  this,  I  have  had  to  give  up  about  $1,500  of  my  own 
salary.  There  is  no  means  of  knowing  what  the  remaining 
two  months  of  the  year  will  do  to  improve  our  finances,  but 
this  is  the  situation  at  the  end  of  ten  months  already  passed." 
Mr.  Pentz  referred  to  was  chief  deputy,  and  received  in 
1872, 1873,  1874  and  1876,  the  same  salaries  as  C.  D.  Duncan. 
There  was  another  deputy,  Mr.  Jenks,  who  received  in  1872, 
(for  21  weeks,)  $1,000,  salary;  in   1873,  $1,322  52,  salary; 
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and  in  1874,  (for  49  weeks,)  $1,225,  salary.  There  was  an- 
other deputy,  Mr.  Kingsbury,  who  received,  in  1872,  (for  21 
weeks,)  $1,000,  salary.  There  was  another  deputy,  H.  E. 
Duncan,  who  received,  in  1873,  $3,000,  salary;  in  1874, 
$8,900,  salary ;  and  in  1876,  $4,000  salary.  There  were  thus, 
in  all,  5  deputies  in  1872 ;  6  in  1873 ;  6  in  1874 ;  and  5  in 
1875.  In  1872,  the  salaries  to  deputies,  (for  21  w^ks,)  were 
$4,645;  in  1873,  $15,222  52;  in  1874,  $20,725;  and  in 
1875,  $20,000.  There  was  also  a  bookkeeper,  who  received,  in 
1872,  (for  21  weeks,)  $525,  salary;  in  1873,  $1,350,  salary; 
in  1874,  $1,375,  salary;  and  in  1875,  $1,825,  salary.  There 
were,  in  1872,  6  clerks,  who  received,  (for  21  weeks,)  $2,559, 
salary;  in  1673,  7  clerks,  who  received  $4,948  52,  salary ;  in 
1874,  12  clerks,  who  received  $9,688,  salary ;  and  in  1875, 
10  clerks,  who  received  $8,372  66,  salary.    There  were,  in 

1872,  12  outdoor  oflScers,  who  received,  (for  21  weeks,) 
$3,965  60,  salary ;  in  1873,  10  outdoor  officers,  who  received 
$5,559,  salary;  in  1874,  6*  outdoor  officers,  who  received 
$4,798,  salary ;  and  in  1^75,  6  outdoor  officers,  who  received 
$5,274  50,  salary.  There  was,  in  1872,  one  watchman,  who 
received  $10,  salary.  There  were  in  1872,  one  messenger,  who 
received  $99,  salary ;  in  1873,  2  messengers,  who  received 
$98,  salary;  in  1874,  2  messengers,  who  received  $374, 
salary ;  and  in  1876,  2  messengers,  who  received  $671,  salary. 
There  were  in  1872,  one  boy,  who  received  $3,  salary ;  in 

1873,  one  boy,  who  received  $2,  salary;  in  1874,  one  boy, 
who  received  $59,  salary;  and  in  1875,  one  boy,  who  re- 
ceived $29,  salary.  The  commissioner  himself  appears  to 
have  had,  as  salary,  in  1872,  $2,500;  in  1873,  $5,000;  in 

1874,  $5,000;  and  in  1875,  $5,000.  In  1872,  the  receipts 
were  $20,303  50,  and  the  expenses  $20,960  60,  creating  a 
deficiency  of  $657.  In  1873,  the  receipts  were  $37,765  15, 
and  the  expenses  (including  said  $657)  were  $39,191  25, 
creating  a  deficiency  of  $1,426  10.  In  1874,  the  receipts 
were  $54,826,  and  the  expenses  (including  said  $1,426  10) 
were  $54,699  88,  leaving  a  surplus  of  $126  12.  In  1875, 
the  receipts  (including  said  $126  12)  were  $51,361  12,  and 
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the  expensefl  $51,794  54^  creating  a  deficiency  of  $433  42. 
The  order  of  January  9th,  1877,  must  be  regarded  as  sanc- 
tioning the  charge  of  the  foregoing  expenses  against  the 
fees,  and  the  principle  set  forth  as  to  the  fixed  expenses  and 
the  salaries  of  the  deputies,  and  the  propriety  of  paying  a 
deficiency  of  one  year  out  of  a  surplus  of  a  succeeding  year. 
It  is,  of  coarse,  always  open  to  the  District  Attorney  to  show 
that  any  particular  expenses  or  salaried  are  too  large,  if  he 
raises  the  point  at  a  proper  time  and  in  a  proper  manner. 

The  shipping  commissioner  filed,  on  the  lith  of  January, 
1877,  his  detailed  report  of  receipts  and  expenditures  for  the 
year  1876.  It  showed  the  receipts  for  the  year  1876  to  have 
been  $30,576  25,  and  the  expenses  (including  the  said  de- 
ficiency of  $433^42  at  the  end  of  1875)  to  have  been 
§31,149  08,  leaving  a  deficiency,  at  the  end  of  1876,  of 
:?572  78.  The  salaries  paid  in  1876  were  as  follows :  0.  C. 
Duncan,  commissioner,  $4,275  51 ;  John  H.  Pentz,  deputy, 
?2,450 ;  C.  D.  Duncan,  deputy,  $2,450 ;  F.  C.  Duncan,  dep- 
uty, $2,450;  G.  F.  Duncan,  deputy,  $2,450;  H.  E.  Duncan, 
deputy,  $1,100 ;  one  bookkeeper,  $1,300  ;  6  clerks,  $2,274  32 ; 
7  outdoor  oflScers,  $2,631 ;  one  messenger,  $170 ;  and  four 
boys,  $293.  The  master  to  whom  it  was  referred  to  examine 
said  account  and  report  in  reference  thereto,  reported,  in  his 
report  filed  February  14th,  1877,  that  he  had  been  atjbended 
by  the  shipping  commissioner  and  the  District  Attorney,  and 
had  examined  the  shipping  commissioner  under  oath,  respect- 
ing said  accounts,  and  had  carefully  investigated  their  de- 
tails, and  had  examined  the  vouchers,  472  in  number,  for  the 
items  of  expenditure,  and  had  passed  said  account,  leaving 
said  debit  of  $572  78.  No  order  has  ever  been  made  con- 
firming said  report,  or  acting  thereon,  nor  has  the  District 
Attorney  filed  any  exception  thereto. 

The  shipping  commissioner  filed,  early  in  1878,  his  de- 
tailed report  of  receipts  and  expenditures  for  the  year  1 877. 
It  showed  the  receipts  for  the  year  1877  to  have  been 
$28,650  25,  and  the  expenses  (including  the  said  deficiency  of 
$:>72  78,  at  the  end  of  1876)  to  have  been  $28,870  58,  leav- 
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ing  a  deficiency,  at  the  end  of  1877,  of  $220  33.  The  salaries 
paid  in  1877  were  as  follows :  C.  0.  Duncan,  commissioner, 
$5,000  ;  F.  0.  Duncan,  deputy,  $3,800 ;  G.  F.  Duncan,  dep- 
uty, $3,800 ;  John  H.  Pentz,  deputy,  $1,400 ;  0.  D.  Duncan, 
deputy,  $1,900 ;  one  bookkeeper,  $1,360 ;  4  clerks,  $2,587  60 ; 
5  outdoor  officers,  $2,258  50 ;  one  engineer  and  messenger, 
$155 ;  and  3  boys,  $298.  The  master  to  whom  it  was  re- 
ferred to  examine  said  account  and  report  in  reference  there- 
to, reported,  in  his  report  filed  February  26th,  1878,  that  he 
had  been  attended  by  the  shipping  commissioner  and  the  Dis- 
trict Attorney,  and  had  examined  the  shipping  commissioner 
under  oath,  in  a  deposition  annexed,  and  had  carefully  inves- 
tigated the  details  of  said  account,  and  had  examined  the 
vouchers,  451  in  number,  for  the  various  items  of  expendi- 
ture therein,  and  had  passed  said  account,  leaving  said  debit 
of  $220  33. 

On  the  6th  of  March,  1878,  the  United  States,  by  the  Dis- 
trict Attorney,  filed  exceptions  to  said  report  filed  February 
26th,  1878,  to  the  eflfect,  that,  upon  said  deposition  of  the ' 
shipping  commissioner,  the  master  should  have  reported  that 
the  salaries  paid  to  the  three  deputy  commissioners,  F.  0. 
Duncan,  G.  F.  Dimcan  and  C.  D.  Duncan,  at  the  rate  of 
$3,800  per  year  each,  were  entirely  too  large  for  the  work 
performed  by  them ;  that  the  item  of  $572  78,  deficiency  at 
the  end  of  1876,  should  not  have  been  allowed  as  a  charge 
against  the  receipts  of  1 877 ;  that  it  appears,  from  said  depo- 
sition, that  the  deputy  shipping  commissioners'  duties  at  the 
port  of  New  York  consist  only  of  shipping  and  discharging 
sailors;  that  there  was  but  one  person  apprenticed  to  sea 
service  during  1877 ;  that  the  power  of  the  shipping  commis- 
sioner to  employ  clerks,  granted  to  him  by  §  4,505  of  the 
Bevised  Statutes,  does  not  authorize  the  appointment  of  dep- 
uty commissioners ;  that  it  appears  from  the  accounts  of  said 
shipping  commissioner  on  the  files  of  this  Court,  that  the  re- 
ceipts of  said  shipping  commissioner  have  amounted  to  vari- 
ous sums  from  $28,000  to  $50,000  a  year,  and  have  been  en- 
tirely consumed  by  the  charges  of  said  commissioner ;  that  it 
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appears  to  be  the  practice  of  said  commissioner  to  make  such  . 
a  disposition  of  the  receipts  of  the  ojQSce  as  to  use  th^u  up ; 
that  the  salaries  of  the  deputy  commissioners  were  $2,500 
each  for  the  year  1876,  and  $3,800  each  for  the  year  1877; 
and  that  the  commissioner  undertakes  to  explain  such  increase 
in  salaries  by  stating  that  the  salaries  are  flexible  and  states 
no  other  reason  therefor. 

In  the  deposition  referred  to  the  shipping  commissioner 
testifies  as  follows,  on  his  direct-examination,  "From  the 
time  of  my  first  appointment,  in  1872,  when  the  shipping  law 
took  effect,  I  consulted  with  Judge  Woodruff  at  every  stepL 
The  rental  of  the  offices,  the  salaries  of  the  deputies  and  other 
employees,  were  arranged  with  his  full  knowledge  and  con- 
sent. The  expenses  of  the  ofiice  could  only  be  borne  out  of 
the  fees,  which  were  fiuctuating,  and  it  was  decided,  that, 
while  certain  expenses,  such  as  rental,  clerk  hire,  outdoor 
officers,  fuel,  lights,  &c.,  had  to  be  fixed  and  provided  for,  the 
salaries  of  myself  and  the  deputies  must  needs  be  fiexible. 
It  was  arranged,  that  all  the  deputies,  at  the  beginning  of 
each  year,  should  sign  an  agreement,  by  which  they  should 
render  their  services  for  the  entire  cujrent  year,  accepting 
such  pay  therefor  as  the  fees  of  the  office  would  yield  after 
the  before-mentioned  fixed  expenses  were  paid,  such  salaries 
in  no  case  to  exceed  four  thousand  dollars.  Under  this  ar- 
rangement the  salaries  of  the  deputies  have  varied,  from  year 
to  year,  from  $1,200  to  $4,000.  I  have  never,  in  any  one 
year,  received  my  own  salary  entire  for  that  year.  The  sal-  ^ 
aries  of  the  deputies,  in  1876,  were  $4,000  each.  In  1877,  it ' 
was  $2,550  each.  The  first  four  months  of  1877  would  have 
yielded  the  deputies  $1,800  a  year,  one  $2,400  a  year,  and  my- 
self about  $3,500  a  year.  I  submitted  the  whole  matter  to 
Judge  Johnson  personally,  on  my  first  interview  with  him, 
and  he  used  the  expression :  "  I  don't  see,  under  the  circum- 
stances, how  you  can  do  any  differently."  The  salaries  for  that 
year  amounted  to  $3,800,  the  largest ;  one,  a  half  year,  at 
$1,900;  and  Mr.  Pentz  $200  a  month  until  he  died,  which,  I 
think,  was  in  August."    On  his  cross-examination  by  the  As- 
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on  blanks  which  we  have  there,  for  the  voyage  which  he  is 
about  to  enter  on.  He  applies  to  the  deputy  on  the  shipping 
side  of  the  oflSce.  He  signs  a  written  reqnest  for  me  to  fur- 
nish the  crew  that  he  requires.  He  appoints  a  time,  gener- 
ally, the  next  day,  for  the  shipment  of  his  crew.  At  the  hour 
given,  which  we  make  known,  the  floor  is  usually  well  filled 
with  sailors  seeking  employment  at  the  shipping  commission- 
er's office.  The  sailors  must  all  be  sober  and  orderly.  The 
captain  and  my  deputy  stand  behind  a  rail  and  desk.  The 
captain  selects  such  men  as  he  chooses,  and  calls  them  in  one 
by  one.  The  nature  of  the  voyage  is  thoroughly  explained 
to  the  seaman,  and,  if  my  deputy  knows  anything  bad  about 
the  man's  record,  the  captain  is  informed  of  it  before  the  man 
signs.  After  the  whole  crew  have  signed  articles  of  agree- 
ment, which  they  do  in  that  room,  they  are  cautioned  by 
my  deputy  to  pay  no  blood  money  for  their  chance.  This  is  a 
tax  exacted  by  captains,  mates  and  landlords,  for  supposed 
influence  in  procuring  them^situations.  Their  advance  notes 
are  then  filled  out.  Each  sailor,  on  leaving  port  on  a  foreign 
voyage,  is  entitled,  by  custom,  to  advance  wages,  for  from 
one  to  two  months.  This  is  paid  by  what  is  called  an  ad- 
Tance  note,  given  to  the  sailor  and  payable  three  days  after 
the  ship  sails,  if  he  is  on  board  and  earning  his  wages.  These 
notes  are  handed  to  the  seamen  after  tbey  have  shipped. 
This  completes  the  shipment  of  seamen.  After  this  the  cap- 
tain notifies  the  deputy  the  day  and  hour  at  which  he  wishes 
the  crew  on  board  for  departure.  The  deputy  details  this 
work  to  our  outdoor  officers,  who,  at  the  proper  time,  gather 
up  the  sailors  from  their  different  boarding-houses,  and  put 
them  on  board.  If,  at  this  time,  sailors  are  drunk  and  dis- 
orderly, who  have  shipped,  they  are,  at  the  request  of  the 
captain,  removed,  and  others  taken  in  their  places.  The  en- 
tire crew,  being  on  board  at  the  dock,  sober  and  orderly,  are 
mustered  by  my  officers  and  examined  touching  their  settle- 
ments with  their  landlords.  Complaints  of  foul  treatment, 
if  any,  are  heard  and  reported  to  me.  The  names  of  all  on 
board  are  checked  and  reported  to  the  deputy  at  the  office  by 
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Courts,  hearing  complamts  of  seamen,  answering  correspond- 
ence tonching  missing  seamen,  from  all  parts  of  the  world, 
and  instructing  ship-masters  and  owners.  Q.  I  see  F.  C. 
Duncan,  G.  F.  Duncan  and  0.  D.  Duncan  on  the  pay  roll  of 
the  shipping  commissioner  for  1877,  the  first  two  receiving 
salaries  of  $3,800  each  and  the  third  receiving  $1,900  for  six 
months.  Are  they  relatives  of  yours?  A.  Sons.  0.  D. 
Duncan,  my  son,  owned,  and  still  owns,  a  plantation  in 
Florida,  from  which  I  called  him  to  assist  me  and  to  which 
he  has  since  returned.  F.  C.  Duncan  was  master  of  the 
Kate  Davenport,  a  large  ship  in  the  East  India  trade,  which 
I  requested  him  to  leave  and  come  to  my  assistance.  George 
F.  Duncan  was  engaged  in  the  jewelry  business,  an^  I  re- 
quested his  assistance  also.  All  this  in  1872,  when  I  first 
came  into  the  ofiSce." 

The  receipts  of  the  shipping  commissioner's  office,  from 
^shipping  fees,  were,  in  1872,  (from  August  1st,)  $15,922 ;  in 
1873,  $29,762 ;  in  1874,  $41,600 ;  in  18^75,  $39,200 ;  in  1876, 
$23,062 ;  in  1877,  $22,625.  Its  receipts  from  nayiDg-off"  fees, 
on  discharge,  were,  in  1872,  (from  August  ift,)  $4,381  50 ; 
in  1873,  $8,003  15;  in  1874,  $13,326 ;  in  1875,  $12,035;  in 
1876,  $6,711  25 ;  in  1877,  $5,825  25.  The  number  of  sea- 
men shipped  by  the  office  was,  in  1872,  (from  August  1st,) 
10,541;  in  1873,  16,756;  in  1874,  26,636;  in  1875,  25,408 ; 
in  1876, 13,346 ;  in  1877,  12,165.  The  number  of  seamen 
paid  off^  by  the  office,  on  their  discharge,  was,  in  1872,  (from 
August  1st,)  7,785 ;  in  1873,  15,832 ;  in  1874,  27,756 ;  in 
1875,  24,277;  in  1876,  13,477;  in  1877,  11,660.  The 
amount  of  money  paid  by  the  office  into  the  hands  of  seamen 
for  wages  due  and  accruing  to  them,  was,  in  1872,  (from 
August  1st,)  $384,241  82;  in  1873,  $1,182,103  17;  in  1874, 
$1,653,186  08 ;  in  1875,  $l,5lY,762  23 ;  in  1876,  $946,844  21 ; 
in  1877,  $856,220  43.  The  amount  of  money  collected  by 
the  office  and  paid  into  this  Court,  for  wages  of  deceased 
seamen,  was,  in  1872,  (from  August  Ist,)  $847  56 ;  in  1873, 
$3,945  10;  in  1874,  $3,333  58;  in  1875,  $1,923  69  ;  in  1876, 
^,205  28 ;  in  1877,  $1,485  80. 
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(1.)  As  to  the  aHegation,  that,  on  the  deposition  of  the^ 
shipping  commissioner,  the  master  should  have  reported  that 
the  salaries,  at  the  rate  of  $3,800  a  year,  paid  to  the  three 
deputy  commissioners,  F.  0.  Duncan,  G.  F.  Duncan  and 
0.  D.  Duncan^  were  entirely  too  large  for  the  work  performed 
by  them.  There  is  nothing  to  show  that  any  such  point  was. 
taken  by  the  District  Attorney  before  the  master.  Nor  waa 
any  evideiy^e  introduced  before  the  master,  by  the  District 
Attorney,  to  show  that  the  salaries  of  the  deputies  were  too 
large  for  the  work  performed  by  them.  No  witness  ex- 
presses an  opinion  to  that  effect,  nor  was  the  shipping  com- 
missioner asked  whether  he  could  not  have  obtained  compe- 
tent persons  to  discharge  the  duties  so  performed  for  a  less- 
compensation,  nor  was  any  evidence  given  that  he  could. 
The  arrangement  made  is  testified  to  have  had  the  sanction  of 
each  of  my  predecessors,  Judges  Woodruff  and  Johnson. 
The  three  deputies  named  were  deputies  from  the  beginning* 
The  arrangement  was  one  which  sanctioned  a  salary  of  $4,000 
to  each  of  them,  if  the  fees  of  the  office  would  pay  it.  It 
has  never  exceeded  that  sum.  The  commissioner  and  the 
deputies  had  a  right  to  rely  on  the  arrangement,  until  it 
should  be  shown,  on  notice  and  hearing,  that  the  salaries^ 
ought  to  be  reduced.  These  observations  cover  the  above 
named  accounts.  I  do  not  intend  to  say,  however,  that  the 
salaries  of  the  deputies  and  of  other  subordinates  ought  not 
be  reduced  and  their  number  fixed  for  the  future,  nor  do 
I  intend  to  say  that  they  ought.  The  propriety  of  the 
salaries  paid  was  not  questioned  before  the  Court  by  the  DIe- 
trict  Attorney  until  the  report  for  the  year  1877  was  brought 
up,  although  the  arrangement  was  fully  explained  by  the 
shipping  commissioner  in  his  deposition  of  November  1st, 
1876,  in  regard  to  the  accoutfts  down  to  the  close  of  1875. 
Under  §  4,501  of  the  Revised  Statutes,  the  Court  has  power 
to  regulate  the  mode  of  conducting  business  in  the  office  of 
the  shipping  commissioner,  and  has  full  and  complete  control 
over  the  same.  If  the  District  Attorney  desires  an  order  of 
reference  to  a  master  to  take  proof  as  to  what  the  number  of 
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employees  in  the  office  of  the  shipping  commissioner  should 
be  for  the  future,  and  what  their  salaries  should  be,  and  what 
would  be  a  proper  arrangement  in  regard  to  those  matters,  to 
be  sanctioned  by  the  Court,  such  an  order  will  be  made. 

(2.)  As  to  the  claim  that  the  $572  78  should  not  have 
been  allowed  by  the  master  as  a  charge  against  the  receipts 
of  1877, 1  do  not  think  the  exception  can  be  allowed.  It 
does  not  appear  that  the  point  was  raised  before  the  master. 
The  practice  was  sanctioned  by  the  District  Attorney,  in  refer- 
ence to  the  deficiency  of  $667,  in  1872,  and  in  reference 
to  the  deficiency  of  $1,426  10  at  the  end  of  1878,  and  in  ref- 
erence to  the  surplus  of  $126  12  at  the  end  of  1874,  and  in 
reference  to  the  deficiency  of  $433  42  at  the  end  of  1875,  by 
his  not  excepting  to  the  report  in  reference  to  the  accounts 
for  those  years.  This  Court,  in  May,  1876,  in  In  re  The  Ship* 
ping  CommissioneTy  (13  Blatchf,  C\  C.  i?.,  339,)  said,  in  ref- 
erence to  the  accounts  down  to  the  close  of  1875  :  "  The  Act 
in  question  is  not  a  revenue  law.  There  is  in  it  no  intention 
manifested  to  raise  any  revenue  for  the  United  States  out  of 
the  fees  to  be  paid  under  it.  It  is  entirely  consistent  with 
its  scope  and  purpose,  that  Congress  designed  that  the  sys- 
tem established  by  it  should  be  seK-sustaining  as  to  expenses 
and  emoluments,  and  that  any  surplus  thereafter  of  fees 
should  be  paid  into  the  Treasury,  in  order  that  Congress 
might,  in  view  of  the  amount,  if  any,  of  such  surplus,  so  re- 
adjust the  fees  as  to  make  the  system  no  more  than  self-si^ 
taining."  The  shipping  commissioner  had  a  right  to  rely  on 
the  principle,  as  an  established  one,  that  he  would  be  allowed 
to  charge  the  $672  78  against  the  receipts  of  1877.  If  a 
change  in  that  respect  is  to  be  made  for  the  future  it  should 
be  made  by  an  order  of  the  Court,  on  notice  and  hearing. 

(3.)  As  to  the  claim  that  the  power  of  the  shipping  com- 
missioner to  employ  clerks,  granted  to  him  by  §  4,505  of  the 
Eevised  Statutes,  does  not  authorize  the  appointment  of  dep- 
uty commissioners.  The  proceedings  before  recited  show 
that  there  have  been  deputy  commissioners  from  the  begin- 
ning, and  that  the  propriety  of  their  appointment  has  been 
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The  qDestion  of  what  is  an  Infringement  of  the  second  claim  of  the  patent 
granted  to  Riley  Bnrdett,  February  23d,  1869,  for  an  "  improrement  in  reed 
organs,*  ooDsidered,  in  yiew  of  the  decision  in  Burdett  t.  Etletf,{l6  Blatehf. 
C.  a  iZL.  849.) 

On  a  motion  for  an  attachment  for  contempt  for  yiolating  an  injunction  issued 
to  restrain  the  infringement  of  a  patent,  after  a  construction  has  been  giren 
to  the  patent  by  the  Court,  no  testimony  is  proper  to  vary  such  construction. 

It  is  a  matter  of  discretion,  whether  the  Court,  on  such  a  motion,  will  require 
ezptf'rt  testimony  on  the  question  of  infringement,  or  will  examine  the  alleged 
infringing  article  for  itself. 

A  structure  which  has  an  intermediate  partial  set  of  reeds,  extending  down- 
wards through  the  scale  to  tenor  F,  and  placed  horizontally  on  the  top  uf.  and 
in  addition  to,  a  common  double*  reed  board,  with  both  the  vibrating  and  the 
stationary  ends  of  the  reeds  the  fuU  thickness  of  the  reed  board  above  the 
other  sets  and  above  the  entrances  to  the  air  passages,  and  the  yalve  open- 
ings  from  tenor  F  downward  gradually  and  uniformly  lengthening  till  the 
lower  and  longest  one  is  about  half  an  inch  longer  than  those  above  tenor  F, 
does  not  infringe  the  second  claim  of  said  patent. 

The  decision  on  the  motion  for  attachment  was  made  without  prejudice  to  the 
raising  of  the  same  question  of  infringement  on  the  accounting  under  the 
interlocutory  decree. 

(Before  Whbxlxr,  J.,  Vermont,  March  24th,  1879.) 

Wheeler,  J.  This  cause  (15  Blatehf.  G.  G.  B.,  349,) 
has  been  further  heard  upon  the  motion  of  the  plaintiflE  for 
an  attachment  against  the  defendants  for  an  alleged  violation 
of  the  injunction  therein.  The  motion  is  founded  upon  the 
affidavit  of  Silas  M.  Waite,  which  states,  in  substance,  that 
tlie  defendant  Fuller  brought  to  him  a  reed  board  and  foun- 
dation board  of  an  organ,  combined,  and  said  that  the  defend- 
ants were  making  such  boards  and  putting  them  in  their 
organs.    The  defendants  appear,  and,  without  making  any 
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objection  to  the  form  of  procedure  or  filing  any  answer,  pre- 
sent the  affidavit  of  Fuller,  in  which  he  states  that  they  are 
mating  such  boards  and  using  them  in  their  organs,  but  that 
he  is  a  mechanic  and  familiar  with  the  proceedings  in  the 
cause,  and  with  the  manufacture  of  organs,  and  that,  in  Im 
opinion,  these  boards  do  not  violate  the  injunction.  The 
sample  taken  to  Waite  is  referred  to  and  made  a  part  of  hi& 
affidavit. 

The  defendants  insist,  that,  without  the  testimony  of  some 
witness,  taken  in  writing,  so  as  to  be  capable  of  being  spread 
upon  the  record,  and  showing,  apart  from  the  reed  board  and 
foundation  board,  which  cannot  be  spread  upon  the  record, 
that  the  making  and  using  these  boards  is  a  violation  of  the 
injunction,  there  is  not  sufficient  ground  shown  to  warrant 
proceeding  with  the  motion ;  that,  if  the  motion  is  to  be  pro- 
ceeded with,  they  wish  to  show,  that,  in  1866,  they  con- 
structed reed  and  foundation  boards  with  valve  openings  sim- 
ilar to  these  down  to  tenor  F,  and  that  one-half  of  all  the 
organs  made  by  them  for  the  past  five  years  have  been  made 
with  reed  and  foundation  boards  like  these ;  and  that,  upon 
inspection  of  this  sample,  without  evidence  otherwise,  it  is 
apparent  that  the  manufacture  and  use  of  such  boards  do  not 
violate  the  injunction. 

The  decree  was,  that  the  patent,  to  the  extent  of  the  first 
and  second  claims,  was  valid,  and  that  the  defendants  had  in- 
fringed it.  The  injunction  was  founded  upon  the  decree,  but 
was  general  in  its  terms,  commanding  the  defendants  to  re- 
frain from  further  infringement.  The  scope  of  the  injunc- 
tion would  be  according  to  the  construction  of  the  patent 
given  to  it  by  the  Court.  No  testimony  would  be  proper  or 
of  any  eflTect  to  vary  that.  If  the  exhibit  was  of  that  charac- 
ter that  its  parts  and  their  workings  could  not  be  understood 
but  by  persons  of  peculiar  skill,  it  would  be  necessary  to  call 
such  persons  to  explain  them  ;  but  they  are  not.  Any  per- 
son who  understands  the  subject  so  as  to  comprehend  the 
decree  and  the  grounds  of  it,  can  understand  this  exhibit. 

The  invention  covered  by  the  patent  was  made  in  1867, 
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and  the  patent  was  granted  in  1869.  So,  the  teBtimonj  sng- 
geBted,  if  it  would  have  any  bearing  whatever,  would  affect 
the  decision  on  which  the  decree  and  injunction  are  founded,. 
and  the  validity  of  the  injunction  itself,  which  is  not  in  any 
respect  open  on  this  motion,  and  not  what  has  been  done 
since  the  injunction. 

The  testimony  mentioned  as  to  what  has  been  done  during* 
the  past  five  years,  would  only  affect  the  extent  of  the  viola- 
tion since  the  injunction,  and  of  the  liability  to  account  both 
hefore  and  since,  if  this  is  a  violation,  and  not  the  question 
irhether  it  is  in  fact  a  violation. 

The  fact  of  making  and  using  things  like  the  exhibit  iff 
not  disputed,  but  is  fully  proved  and  admitted  by  the  defend- 
ants themselves.  Whether  that  constitutes  a  violation  of  the 
injunction  is  the  question  directly  and  fairly  presented.  In 
KeUeher  v.  Darling,  {14:  Of.  Oaz.  of  Patent  Office,  673,  678,) 
Mr.  Justice  Clifford  said :  "  Where  the  invention  is  embodied 
in  a  machine,  manufacture,  or  product,  the  question  of  in- 
fringement, which  is  a  question  of  fact,  is  ordinarily  best  deter- 
mined by  a  comparison  of  the  exhibit  made  by  the  respondent 
with  the  mechanism  described  in  the  complainant's  patent." 
It  would,  doubtless,  be  entirely  competent,  and  is  understood 
to  be  sometimes  the  practice,  for  the  Court,  on  questions  o^ 
this  sort,  to  refuse  to  examine  exhibits  for  itself,  until  the 
testimony  of  some  person  of  skiU,  to  prove  the  infringement 
or  violation,  has  been  taken ;  but  that  would  seem  to  be 
-wholly  a  matter  of  discretion,  and  it  must  be  equally  com- 
petent for  the  Court  to  examine  the  exhibits  and  determine 
the  question  upon  them,  if  it  sees  lit  to  do  so. 

This  exhibit  is  like  the  manufacture  which  embodies  the 
plaintiff's  patent,  in  all  respects  but  two.  One  of  these  re- 
spects is,  that,  in  this  exhibit,  the  intermediate  partial  set  of 
reeds,  extending  downward  through  the  scale  to  tenor  F,  is 
placed  horizontally  on  the  top  of,  send  in  an  addition  to,  a 
common  double  reed  board,  with  both  the  vibrating  and  the 
stationary  ends  of  the  reeds  the  full  thickness  of  the  reed 
board  above  the  other  sets,  and  above  the  entrances  to  the  air 
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passages,  while,  in  tte  plaintiff's  invention,  the  intermediate 
partial  set  extends  obliquely  between  the  other  two  sete  to 
the  foundation  board,  with  the  vibrating  ends  of  the  reeds 
substantiaHy  on  the  same  base  as  those  of  the  other  two  8ete« 
The  other  respect  is,  that,  in  this  exhibit,  the  valve  openings^ 
from  tenor  F  downward,  gradually  and  uniformly  lengthen, 
*  till  the  lower  and  longest  one  is  about  a  half  inch  longer  than 
those  above  tenor  F,  while,  in  the  plaintiff's  invention,  they 
are  of  uniform  length  throughout. 

This  latter  variation  makes  a  different  thing  from  those 
embodying  the  plaintiff's  invention,'80  far  as  the  variation 
extends;  but,  if  the  rest  of  it  was  like  the  plaintiff's,  the 
variation  would  not  save  the  infringement  and  violation  to 
the  extent  of  the  rest,  for,  to  that  extent,  the  defendants 
would  be  using  the  patented  invention.  In  this  respect,  this 
case  would  be  like  Smith  v.  Z.  cfe  JH^.  W.  R.  W.  Co.,  (20  Eng. 
Law  dk  Eq,  Hep.,,  94,)  There,  it  was  held,  that  a  patent  for 
a  wheel  made  of  certain  materials  and  in  a  particular  manner 
was  infringed  by  a  wheel  made  in  part  of  those  materials  and 
in  that  manner,  although  the  rest  was  wholly  different.  So, 
the  question  is,  whether  the  defendants  infringe  by  making 
reed  and  foundation  boards  with  the  horizontal  partial  set  in- 
stead of  the  plaintiff's  inclined  set. 

The  plaintiff's  patent  is  really  for  a  combination  of  parts, 
and  not  for  any  of  the  parts  themselves,  although  the  word 
is  not  used  to  describe  the  invention,  either  in  the  specifica- 
tion or  claims.  In  describing  the  nature  of  his  invention,  in 
the  fore  part  of  his  specification,  he  says :  "  This  invention 
consists,  first,  in  the  arrangement  of  the  reed  board  ;  second, 
in  the  method  of  tuning,"  &c.  The  part  in  relation  to  the 
arrangement  of  the  reed  board  is  all  that  has  been  sustained 
and  is  now  in  question.  The  first  claim  is :  "  The  arrange- 
ment, in  a  reed  musical  instrument,  of  the  reed  board,  A, 
having  the  diapason  set,  a,  and  its  octave  set,  &,  and  the  ad- 
ditional set,  L,  extending  from  about  at  tenor  F  upward 
through  the  scale,  substantially  as  and  to  the  effect  set  forth." 
The  second  claim  is :  *'  The  reed  board.  A,  and  foundation 
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board,  G,  constructed  with  the  contracted  valve  openings, 
D,  F,  F,  and  the  reeds  arranged  in  relation  thereto,  all  in  the 
manner  described."  None  of  these  parts  were  new.  There 
were  before  organs  with  two  sets  of  reeds  having  the  same 
valye  openings,  contracted,  in  the  sense  used,  and  there  was, 
according  to  the  finding,  one  organ  in  nse  having  an  inclined 
partial  set  of  reeds  extending  from  tenor  F  upward.  Bnt, 
there  was  no  organ  containing  these  things  arranged  as  the 
plaintiff  arranged  them.  He  invented  this  new  arrangement 
or  combination  of  them,  and  was  entitled  to,  and  obtained  a 
patent  for  that.  If  the  exhibit  embodies  that,  the  defend- 
ants infringe  by  making  things  like  it,  and  are'  guilty ;  other- 
wise, not. 

The  plaintiff    claims  that  the  defendants  infringe  the 
second  claim  of  the  patent,  and  refers  most  particularly  to 
the  valve  openings.    It  follows,  directly,  from  what  has  pre- 
ceded, that  the  plaintiff  has  no  patent  for  any  sort  of  valve 
openings,  and  that  the  defendants  cannot  infringe  by  the 
mere  use  of  any,  however  made,  of  whatever  shape  or  size. 
More  than  that  must  be  brought  in.    There  must  be  the  reed 
and  foundation  boards  constructed  with  the  contracted  valve 
openings,  and  the  reeds  arranged  in  relation  thereto,  all  in 
the  manner  described.     So,  it  comes  back  again  to  the  ar- 
rangement or  combination  of  the  reeds  with  the  valve  open- 
ings, in  the  boards.    It  is  well  settled,  that,  where  there  is  a 
patent  for   a  combination  of    old  parts,  there  can   be  no 
infringement  unless  all  the  material  parts  are  used,  because, 
without  one  of  them,  the  combination  or  arrangement  would 
be  different.      (Prouiy  v.  Buggies^  16  Pet.^  336  ;    Vance  v. 
GawpbeU,  1  Black,  427 ;    GUI  v.  Wells,  22  Wall.,  1.)      One 
of  the  elements  of  the  plaintiff's  combination  is  the  inclined 
partial  set,  extending  down  between  the  other  two  sets  to 
substantially  the  same  base.     That  element  is  wanting  in  the 
defendants'  organs,  in  controversy  on  this  motion,  unless 
their  horizontal  set  is  an  equivalent  for  it.     In  a  patent  for  a 
combination,  the  use  of  equivalents  known  to  be  such  at  the 
date  of  the  patent,  may  be  excluded.     {Gould  v.  liees,  15 
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187  ;  Gill  V.  WelU,  22  WaU.,  1.)  Prior  to  1866,  hori- 
Beta  of  reeds,  placed  on  tbp  of  the  reed  board,  above 
sets,  were  well  known,  and  had  been  patented  to 
E  G.  Hunt,  of  Wolcottville,  Conn.,  and  the  plaintifi  ob- 
a  patent  for  bringing  them  down  on  an  incline,  so  that 
'ibrating  ends  would  be  on  the  same  Itase  as  the  other 
id  equally  near  the  valve  openings  with  them,  whereby 
'ould  take  the  meh  of  air  at  the  same  time,  and  speak 
t!y  with  them,  which  patent  the  plaintiff  transferred 
defendants.  The  improvement  covered  by  that  patent 
lactly  the  difference  between  the  plaintiff's  inclined 
le  defendants*  liorizontal  sets,  here.  One  is  not  an 
lent  for  the  other,  and  the  plaintiff  cannot  justly  now 
it  to  be.  And  the  plaintiff's  patent  was,  and  could 
tained,  apon  the  finding  which  was  reached,  upon  each 
rence.  Had  the  plaintiff's  patent  been  for  a  partial  set, 
enor  F  upwards,  combined  with  the  two  sets  of  a  eim- 
uble  reed  board,  it  would  have  failed,  because  Arvid 
a's  organ,  defendants'  exhibit  21,  in  the  principal  case, 
have  anticipated  it.  But  it  was  not  for  that,  and  did 
afess  to  be  ;  it  was  for  an  inclined  set  extending  down 
;n,  and  to  the  same  base  with,  the  other  two,  and  not 
lated.  In  this  respect  the  defendants'  organs  now  in 
)n  are  nearer  like  Dayton's  than  they  are  like  the 
fTs.  The  position  of  the  vibrating  ends  of  the  reeds 
lect  to  the  valve  openings-is  of  more  importance  tlian 
'  the  rest  of  the  reeds,  and  the  positions  of  those  in 
Dayton's  and  the  defendants*  organs  are  nearly  the 
It  would  be  manifestly  nujnst  to  hold  that  there  was 
rence  between  Dayton's  organ  and  the  plaintiff's  and 
pon  sustain  the  plaintiff's  patent,  and  then  to  hold  that 
?le  of  the  defendants*  organ  is  equivalent  to  the  plaint- 
d  sustain  this  claim  of  infringement.  So,  the  reed  and 
ition  boards  are  not  alike,  even  down  to  tenor  F,  and 
fendants  are  not  guilty  of  any  violation  of  the  injunc- 
1  nudiing  them.  If  the  boards  were  alike  to  that  ex- 
le  case  would  be  like  Sellers  v,  Dickinson,  (tf  Stiff.  Law 
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<k  Eq,  Rep.^  544,)  in  some  respects,  where  the  use  of  a  part  of 
a  patented  combination  was,  nnder  the  circnmstances,  held  to 
be  an  infringement.  Upon  this  view,  the  motion  mnst  be 
denied. 

This  decision  npon  this  question,  so  far  as  it  affects  this 
motion,  is  not  reviewable.  The  same  question  may  arise  in 
the  accounting  now  going  on,  and  be  important  there,  and  be 
reviewable  so  far  as  it  would  affect  that  proceeding,  unless 
the  decision  here  would  in  some  manner  be  conclusive  upon 
the  parties.  And  it  is  of  much  more  importance  to  the 
interests  of  justice  that  the  decision  of  this  question  upon 
the  accounting  should  be  correct,  than  that  the  decision  upon 
this  motion  should  be,  for,  if  the  plaintiff  is  entitled  to  the 
restraint  sought  here,  he  will  be  entitled  to  the  profits  and 
damages  arising  from  the  acts  sought  to  be  restrained,  which, 
in  contemplation  of  law,  will  compensate  him ;  and,  if  not 
entitled,  he  loses  nothing  here  or  there.  And,  if  the  defend- 
ants are  liable  to  the  restraint,  they  will  make  good  their 
liability  there,  while,  if  not,  they  ought  not  to,  and  will  not. 
Buffer  anything  here  or  there.  Therefore,  this  decision  ought 
not  to  be  conclusive  upon  any  question  that  may  be  raised 
there,  and  should  be  limited  so  as  clearly  not  to  be. 

The  motion  is  denied,  without  prejudice  to  either  party, 
elsewhere  than  upon  the  motion. 

Edward  J.  Phelps^  for  the  plaintiff. 

Edward  N.  Dickerson  and  Charles  C.  Beamam^y  Jr,^  for 
the  defendants. 
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Ik  the   matter  of  Samuel   Wucson  Asn)  Thomas  Grexo^ 

ALLEGED  BANKRUPTS. 

Under  the  statnte  in  refi^d  to  compositions  in  hankraptcy,  (Ad  of  June  224, 
1874,  g§  17,  18  I/.  S.  Stat.  eU  Large,  182,)  a  debtor  may  be  excused  by  the 
creditors  from  answering  inquiries,  even  though  he  is  present  at  the  meeting^ 
of  creditors. 

On  a  review  in  bankruptcy  the  Circuit  Court  cannot  consider  objections  to  a 
proceeding  in  composition,  that  were  not  taken  in  tbe  District  Court 

It  is  no  valid  objection  to  a  composition,  that  it  is  unsecured  and  payable  in  in- 
Btalments,  and  that  the  property  of  the  debtor  is  restored  to  him,  to  be  dealt 
with  at  his  pleasure. 

When  questions  of  policy  and  expediency  have  been  fairly  before  the  creditors 
and  disposed  of  by  them,  and  their  action  has  been  approved  by  the  register 
and  the  District  Court,  such  action  will  not  be  interfered  wilh  by  the  Circuit 
Court,  on  review. 

The  proyisions  of  the  composition  in  this  case  considered  and  held  not  to  vio- 
late the  statnte  or  to  be  improper. 

(Before  Blatchfokd,  J.,  Southern  District  of  New  York,  March  26th,  1870.) 

Blatchford,  J.  The  record  shows,  that,  at  the  first  meet- 
ing of  creditors  in  regard  to  the  composition,  on  April  24thy 
1878,  it  was  stated,  by  the  counsel  for  the  debtors,  that  Mr. 
Greig  was  prevented,  by  sickness,  from  attending  the  meet- 
ing, and  that  Mr.  Greig's  physician  was  in  attendance  to  tes- 
tify to  facts  in  snpport  of  such  statement.  The  physician 
was  then  examined  and  was  cross-examined  by  five  counsel 
for  various  creditors,  and,  among  them,  by  the  counsel  for^ 
Brigg,  Entz  &  Co.,  the  creditors  who  bring  this  petition  of 
review.  During  such  examination,  Mr.  Greig  appeared. 
The  meeting  was  then  adjourned  to  April  25th,  1878,  at 
9.30  A.  M.  On  that  day,  between  9.30  and  10  a.  m.,  Mr. 
Greig  appeared,  but  he  retired  before  10  a.  m.,  and  before  the 
opening  of  the  meeting,  and  was  not  present  at  its  opening. 
A  resolution  was  then  moved  that  Mr.  Greig  be  excused 
from  further  attendance  at  such  meeting  and  at  any  adjourn- 
ment thereof,  and  from  submitting  himself  to  any  examina^ 
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tion  at  such  meeting.  The  counsel  for  Brigg,  Entz  &  Co. 
objected  to  the  resolution.  The  vote  in  its  favor  was  40 
creditors,  representing  $75,613  76,  out  of  a  total  of  46  cred- 
itors, representing  $94,487  30.  The  resolution  was  declared 
to  be  passed.  Mr.  "Wilson,  the  other  debtor,  was  then  exam- 
ined, and,  among  others,  by  the  counsel  for  Brigg,  Entz  & 
Co.  The  resolution  of  composition  was  then  presented  to  be 
voted  on,  and  the  counsel  for  Brigg,  Entz  &  Oo.  objected  to 
the  taking  of  a  vote  on  it,  because  Mr.  Greig  was  not  present 
"to  answer  inquiries.  The  objection  was  overruled  by  the 
register.  The  resolution  of  composition  was  then  put  to 
vote,  and  was  passed  by  84  creditors  out  of  36  whose  claims 
exceeded  $50  each,  and  who  were  represented  or  ass^embled 
at  the  meeting,  and  by  an  aggregate  indebtedness,  including 
claims  under  $50  each,  of  $75,613  75.  Two  creditors,  rep- 
resenting $13,376  27,  voted  in  the  negative.  It  was  then 
agreed  that  the  counsel  for  Brigg,  Entz  &  Co.  might  raise, 
on  the  final  hearing,  any  objections  which  he  could  raise  pn 
the  application  for  the  second  meeting. 

At  the  second  meeting,  held  on  the  8th  of  May,  1878, 
the  counsel  for  Brigg,  Entz  &  Co.  presented  the  following 
objections  to  the  confirmation  of  the  resolution  of  composi- 
tion :  (1.)  That,  although  Mr.  Greig  was  present  at  the  first 
meeting,  he  did  not  answer  any  inquiries  made  of  him,  and 
it  did  not  appear  that  he  was  prevented  from  being  at  such 
meeting  by  reason  of  any  satisfactory  cause,  and  the  resolu- 
tion passed,  purporting  to  excuse  him  from  further  attendance 
at  the  first  meeting,  was  without  authority  of  law,  under  the 
circumstances  above  set  forth  ;  (2.)  That  it  appeared  that  the 
resolution  of  composition  was  not  for  the  best  interest  of  all 
concerned,  and  that  the  resolution  could  not  proceed  without 
great  injustice  and  undue  delay  to  the  creditors.  On  the  8th 
of  May  Mr.  Brigg  and  Mr.  Entz  were  examined  by  their 
counsel  and  Mr.  Wilson  was  examined.  On  the  9th  and  10th 
of  May  Mr.  Wilson  was  further  examined,  and  a  witness 
was  examined.  On  the  11th  of  May  Mr.  Wilson  and  Mr. 
Greig  were  examined  by  counsel  for  creditors  other  than 
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Brigg,  Entz  &  Co.  On  the  13th  of  iJfeiy  Mr.  Wileon  and  a 
witness  were  examined.  On  the  29th  of  May  Mr.  Wilson 
was  further  examined.  On  the  13th  of  June  Mr.  Brigg 
was  further  examined.  The  record  shows  that  the  counsel 
for  Brigg,  Entz  &  Co.  was  present  on  the  8th  of  May,  but  it 
does  not  show  that  he  was  afterwards  present  except  on  the 
13th  of  June. 

In  regard  to  Mr.  Greig  it  is  contended,  that,  even  though 
the  debtor  might  be  excused  from  attending,  when  absent, 
he  could  not  be  excused  from  answering,  when  present. 
The  provision  of  the  statute  is,  that  "  the  debtor,  unless  pre- 
vented by  sickness  or  other  cause  satisfactory  to  such  meet- 
ing, shall  be  present  at  the  same  and  shall  answer  any  in- 
quiries made  of  him."  The  good  sense  of  this  provision  is, 
that  the  debtor  may,  for  a  cause  satisfactory  to  the  meeting, 
be  excused  from  answering  inquiries.  Of  course,  he  cannot 
answer  inquiries  then  and  there  made,  unless  he  is  present. 
But,  even  if  he  is  physically  present,  he  may  be  unfit  to 
answer  inquiries.  The  present  is  a  case  of  that  kind.  While 
the  physician  was  testifying  as  to  the  propriety  of  examining 
Mr.  Greig,  Mr.  Greig  came  in.  The  creditors  and  their 
counsel  had  an  opportunity  of  seeing  him,  in  connection 
with  the  testimony  of  the  physician,  and  thereupon  they 
voted  to  excuse  him  from  attending  and. from  being  examined 
at  the  first  meeting.  He  was  examined  sixteen  days  after- 
wards, at  the  second  meeting.  The  testimony  of  the  phy- 
sician showed  satisfactorily  that  Mr.  Greig  was  not  in  a  fit 
mental  condition  to  be  examined  at  the  time  the  resolution 
excusing  him  was  passed.  But,  he  was  only  excused  from 
being  examined  at  the  first  meeting.  He  was  present  and 
was  examined  at  the  second  meeting.  If  the  counsel  for 
Brigg,  Entz  &  Co.  had  applied  for  leave  to  examine  him,  the 
privilege,  doubtless,  would  have  been  granted.  Although 
such  counsel  may  not  have  been  aware  that  Mr.  Greig  was 
being  examined,  yet  he  was  present  before  the  register  on 
the  13th  of  June,  and  the  proceedings  before  the  register 
were  kept  open  until  the  6th  of  August.     The  objections 
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filed  in  the  District  Coiirt  by  the  counsel  for  Brigg,  Enta  <fe 
Co.  in  respect  to  Mr*  Greig  are  wholly  confined  to  what  took 
place  at  the  first  meeting,  and  the  record  shows  no  objection 
in  the  District  Court  in  respect  to  the  non-examination  of 
Mr.  Greig  at  the  second  meeting  by  the  counsel  for  Brigg, 
Entz  &  Co.  This  Court  cannot,  on  review,  consider  objec- 
tions that  were  not  taken  in  the  District  Court. 

The  views  of  this  Court,  expressed  by  Chief  Justice 
Waite,  in  In  re  Wrankow,  (15  Blatchf.  G,  C.  i?.,  58,)  are  ap- 
plicable to  the  objection  above  considered.  In  that  case,  one 
objection  taken  in  i\fi&  Court  to  the  resolution  of  composition 
was,  that  one  of  the  bankrupts  was,  at  the  first  meeting  of 
creditors,  excused  from  attendance,  without  sufScient  cause. 
This  Court  said :  "  The  law  itself  does  not  make  it  obligatory 
upon  the  bankrupt  to  be  present  except  at  the  first  meeting. 
He  is  to  be  present  unless  prevented  by  sickness  or  other 
cause  satisfactory  to  the  meeting.  Of  the  sufficiency  of  the 
cause  the  creditors  themselves  ar^  to  decide  in  the  first  in- 
stance, and  their  decision  should  not  be  disturbed  by  the 
Court,  except  for  good  cause  shown.  It  must  in  some  form 
appear  that  wrong  has  been  done  to  the  minority  cred- 
itors, by  reason  of  the  vote  which  was  given.  •  After  the 
District  Court  has  affirmed  the  action  of  the  majority,  this 
Court,  in  the  exercise  of  its  supervisory  jurisdiction,  ought 
not  to  interfere  except  in  a  very  clear  case.  While  the  rights 
of  the  minority  creditors  should  be  carefully  watched  and 
protected  against  all  unreasonable  acts  of  the  majority,  the 
judgment  of  the  requisite  majority  should  always  be  allowed 
to  prevail,  unless  obtained  without  sufficient  consideration,  or 
by  some  unfairness  or  undue  influence.  In  this  case,  the  ex- 
cuse presented  for  one  of  the  debtors  was  his  absence  in  Cal- 
ifornia, where  he  resided.  This  was  fairly  submitted  to  the 
meeting.  It  seems  to  have  been  fairly  considered.  The 
meeting  was  well  attended.  AH  the  objections  made  were 
fuHy  presented  and  duly  deliberated  upon.  The  result  was 
a  vote  in  favor  of  the  sufficiency  of  the  excuse."  In  that  case, 
the  objecting  creditors  did  not  attend  the  first  meeting.   Here, 
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they  were  present  at  it  and  took  part  in  the  proceedings  in 
reference  to  excusing  Mr.  Greig.   The  objection  is  overruled. 

The  composition  was  S6,per  cent,  in  money,  without  inter- 
est, payable  in  5  instalments,  of  7 per  cent,  each,  in  3, 6,  9,  12 
and  15  months  respectively,  to  be  evidenced  by  the  promis- 
sory notes  of  tl^e  debtors.  The  resolution  contained  the  fol- 
lowing provision:  "The  injunction  heretofore  granted  in 
these  proceedings,  restraining  the  debtors  from  disposing  of 
their  property,  shall  be  vacated  and  annulled."  The  proceed- 
ings in  bankruptcy  were  not  to  be  discontinued  until  the 
entire  35  per  cent,  had  been  paid.  By  thje  8th  clause  of  the 
resolution  it  was  provided,  that  one  Jones  be  appointed  cus- 
todian and  special  receiver  of  the  property  of  the  debtors,  by 
the  bankruptcy  Court,  but  subject  to  the  restriction,  that  he 
should  not  take  any  of  said  property  into  his  custody  or  pos- 
session, until 'the  debtors  should  have  defaulted  in  the  pay- 
ment of  one  or  more  of  the  composition  notes.  Security  in 
$10,000,  to  be  given  by  Jones,  was  provided  for. 

The  petition  of  review  sets  forth,  as  reasons  why  the  com- 
position was  not  for  the  best  interest  of  the  creditors :  (1.) 
That  it  was  in  deferred  payments,  and  wholly  unsecured,  and 
provided  for  the  return  of  all  the  property  to  the  debtors  on 
the  delivery  of  the  notes,  without  any  security,  either  that 
the  composition  would  be  paid,  or  that  the  debtors  would  not 
dispose  of  all  the  property  before  the  maturity  of  any  of  the 
notes ;  (2.)  That  the  debtors  were  not  proper  custodians  of 
their  assets,  because  they  had  fraudulently  contracted  their 
debt  to  Brigg,  Entz  &  Co. ;  (3.)  That  the  delivery  of  the 
property  to  the  debtors  placed  the  composition  at  the  risk  of 
their  future  business,  and  compelled  the  creditors  to  give  up 
the  assets  in  hand  and  trust  them  to  the  debtors  without  se- 
curity;  (4.)  That,  in  addition  to  the  dishonesty  of  Mr.  Greig, 
it  appeared  that  he  was  mentally  unfit  to  take  charge  of  said 
property ;  (5.)  That  the  8th  paragraph  of  the  resolution  is  in 
violation  of  the  provision  of  the  statute,  and  deprives  the 
creditors  of  the  right,  in  case  of  defaidt  in  the  payment  of 
any  of  said  instalments,  to  enforce  their  original  claim,  or  to 
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have  recourse  to  the  other  provisions  of  the  statute,  in  the 
enforcement  of  the  composition,  and  compels  them  to  assent 
to  the  appointment  of  Jones  as  receiver,  and  substantially 
compels  the  Court  to  make  such  appointment,  upon  Jones 
giving  a  bond  in  the  fixed  sum  of  $10,000,  irrespective  of 
the  real  amount  of  the  assets  which  may  be  on  hand  at  the 
time  of  such  default. 

The  point  of  the  objections  is,  that,  the  composition  being 
unsecured  and  payable  in  instalments,  and  the  property  being 
restored  to  the  debtors,  to  be  dealt  with  at  their  pleasure,  the 
composition  ought  not  to  be  confirmed.  The  construction  of 
our  statute,  and  of  the  English  statute,  which  is  the  same 
in  this  respect,  has  always  been,  that  there  is  no  inhibi- 
tion against  the  confirmation  of  such  a  composition.  {JSx 
parte  BurreUy  Lojo  Mep,^  1  Ch.  JHv.,  537,  552 ;  In  re  Rei- 
manj  7  Benedict^  455, 479 ;  In  re  Va/n  Auken,  14  J^at,  Bkcy. 
Heg.j  425 ;  Ed  parte  Hamlin^  2  Lowell^  571,  573.)  The  ques- 
tion is,  whether  the  composition  is  "  for  the  best  interest  of  all 
concerned."  It  may  be,  although  it  is  unsecured  and  is  pay- 
able in  instalments,  and  the  property  of  the  debtors  is  left 
free  to  be  managed  and  disposed  of  by  them. 

The  objection  to  the  composition,  taken  on  the  record  in 
the  District  Court,  was,  that  the  composition  was  '^  not  for 
the  best  interest  of  all  concerned,"  and  that  it  ^^  could 
not  proceed  without  great  injustice  and  undue  delay  to  the 
creditors."  This  general  objection  is,  in  the  petition  of  re- 
view, formulated  under  these  heads :  (1 .)  Deferred  payments ; 
(2.)  Unsecured ;  (3.)  Property  left  in  the  control  of  the  debt- 
ors ;  (4.)  The  debtors  not  proper  custodians  of  the  property, 
because  they  had  fraudulently  contracted  their  debt  to  Brigg, 
Entz  &  Co. ;  (5.)  Mental  unfitness  of  Mr.  Greig  to  take  charge 
of  the  property.  This  is  the  substance  of  the  first  four  ob- 
jections stated  in  the  petition  of  review.  The  questions  in- 
^  volved  in  them  were  all  questions  of  policy  and  expediency, 
and  were  all  fairly  before  the  creditors.  It  must  be  presumed 
that  they  considered  the  objections  and  yet  voted  in  favor  of 
the  composition,  by  the  requisite  vote.    The  register  and  the 
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District  Judge  approved  of  the  composition,  and  of  its  terms. 
The  District  Judge,  in  his  decision,  (18  Nat.  Bkcy.  Reg.^  101,) 
considered  all  the  questions  in  detail,  except  those  relating  to 
the  debt  to  Brigg,  Entz  &  Co.,  and  to  the  mental  unfitness  of 
Mr.  Greig,  and  arrived  at  the  conclusion  that  the  composi- 
tion was  for  the  best  interests  of  all  concerned.  In  regard  to 
the  review  of  such  a  decision,  it  was  said,  in  In  re  WrankoWy 
{before  cited:)  "  It  is  next  insisted  that  the  compromise  is  not 
for  the  best  interest  of  all  concerned.  The  requisite  majority 
of  the  creditors,  at  the  first  meeting,  thought  it  was.  The 
same  thing  occurred  at  the  second  meeting,  called  specially  to 
consider  that  very  question.  The  register  coincided  in  the 
opinion  of  the  creditors,  and  so  reported.  The  District 
Court,  upon  full  argument,  has  decided  in  the  same  way. 
This  Court  ought  not  to  interfere  under  spch  circumstances, 
unless  specific  errors  in  the  action  of  the  creditors  or  the 
Court  below  can  be  pointed  out,  which,  if  sustained,  would 
change  the  judgment.  Mere  general  questions  of  expediency 
must  ordinarily  be  considered  as  settled,  when  the  requisite 
majority  of  the  creditors,  the  register,  and  the  District  Court 
all  agree.  Nothing  short  of  fraud  or  gross  error  in  judg- 
ment should  call  into  exercise  the  jurisdiction  of  this  Court 
in  such  a  case.  That  does  not  appear  here.  This  Court  is 
simply  called  upon  to  decide,  upon  the  whole  case,  that  the 
creditors  and  the  District  Court  have  come  to  a  wrong  con- 
clusion as  to  what  is  for  the  best  interest  of  all  concerned." 
These  views  are  the  law  of  this  Court  and  cover  the  present 
case. 

The  question  as  to  the  contracting  of  the  debt  to  Bri^, 
Entz  &  Co.,  and  the  question  as  to  the  mental  fitness  of  Mr. 
Greig,  were  questions  arising  out  of  the  evidence  taken  be- 
fore the  register.  They  were  points  which  either  were,  or 
were  not,  urged  before  the  District  Judge,  under  the  general  . 
objection  filed  with  the  register.  If  they  were  urged,  they , 
were  questions  of  expediency,  and  were  passed  upon.  If 
they  were  not  urged,  they  might  have  been,  and  must,  on 
this  review,  be  regarded  as  having  been  waived  in  the  Dis- 
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trict  CJonrt,  bo  that,  because  not  passed  upon  by  the  District 
Court,  they  cannot  be  passed  upon  by  this  Court,  in  review. 

As  matter  of  fact,  however,  I  am,  on  consideration  of  the 
evidence,  of  opinion  that  the  debt  to  Brigg,  Entz  &  Co.  was 
not  fraudulently  contracted. 

As  to  Mr.  Greig's  mental  condition,  the  physician  testified, 
on  the  24th  of  April,  that  Mr.  Greig  was  not  then  in  a  fit 
mental  condition  to  be  examined  ;  that  the  probabilities  of  a 
change  of  his  condition  were  good,  if  he  had  a  proper  amount 
of  rest ;  that  he  was  not  then  fit  to  carry  on  business ;  but 
that  freedom  from  business  anxieties,  rest  and  proper  treat- 
ment, would  be  very  improving,  with  a  fair  prospect,  in  time, 
of  a  restoration  of  his  capacity  to  attend  to  business.  Seven- 
teen days  after  that  Mr.  Greig  was  examined.  No  creditor, 
after  that,  took  any  objection  as  to  the  mental  condition  of 
Mr.  Greig,  although  adjourned  meetings  were  held  on  seven 
different  days  after  the  11th  of  May,  and  the  proceedings 
were  not  closed  before  the  register  until  August  6th. 

The  entire  8th  paragraph  of  the  resolution  is  in  these  words: 
"  And,  for  the  purpose  of  better  securing  the  payment  of  the 
several  instalments  of  composition,  according  to  the  tenor  of 
the  preceding  resolutions,  we  do  hereby  further  resolve,  that 
James  W.  Jones,  of  the  city  of  New  York,  be  appointed  custo- 
dian and  special  receiver  of  all  the  property  and  estate  of  the 
debtors,  shown  in  the  statement  of  debts  and  assets  filed  by 
them  at  the  meeting  of  creditors  at  which  these  resolutions 
are  passed,  together  with  the  increase  and  the  profits  and  the 
avails  thereof ;  and  we  do  hereby  request  his  appointment  by 
this  Court  as  such  receiver;  provided,  however,  and  such  ap- 
pointment shall  be  made  subject  to  this  limitation  and  re- 
atriction,  that  said  Jones  shall  not  take  any  of  said  property 
into  his  custody  or  possession  until  the  said  alleged  bankrupts 
shall  have  defaulted  in  the  payment  of  their  composition 
notes,  or  any  of  them,  as  hereinbefore  provided  to  be  given ; 
and  it  is  further  provided,  that  the  said  James  W.  Jones,  be- 
fore entering  upon  the  duties  of  his  trust  as  such  receiver  as 
aforesaid,  shall  execute  and  file  in  this  Court  a  good  and 
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snfficieBt  bond,  in  the  penalty  of  ten  thousand  dollarB,  with 
one  or  more  sureties,  to  be  approved  by  the  Court,  conditioned 
for  the  faithful  performance  by  said  Jones  of  his  duties  as 
such  receiver  as  aforesaid."  The  7th  paragraph  of  the  resolu- 
tion provides  as  follows :  "  The  injunction  heretofore  granted 
in  these  proceedings,  restraining  the  debtors  from  disposing 
of  their  property,  shall  be  vacated  and  annulled.  In  all  other 
respects,  the  proceedings  in  bankruptcy  shall  remain  as  they 
are  now,  and  shall  be  deemed  to  be  pending  until  the  compo- 
sition is  completed,  for  the  purpose  of  any  application  which 
the  creditors,  or  any  of  them,  may  see  fit  to  make,  upon  the 
default  of  the  debtors  in  the  payment  of  any  of  the  compo- 
sition notes  so  to  be  given  as  aforesaid."  I  do  not  think  the 
8th  paragraph  of  the  resolution  violates  any  provision  of  the 
statute,  or  works  any  of  the  results  set  forth  in  the  5th  ob- 
jection contained  in  the  petition  of  review.  The  provisions 
of  the  8th  paragraph  are  stated  therein  to  be  for  the  purpose 
of  further  securing  the  payment  of  the  several  instalments 
of  the  composition.  Taking  the  7th  and  8th  paragraphs  in 
connection,  the  creditors  are  not,  in  case  of  default  in  the 
payment  of  any  instalment,  deprived  of  any  right  which  they 
would  have  had  if  the  8th  paragraph  had  not  been  contained 
in  the  resolution,  nor  is  the  Court  prevented  from  appointing 
some  other  })erson  than  Jones  as  receiver,  nor  from  requiring^ 
froin  Jones,  or  from  any  other  receiver,  a  bond  in  such  sum 
as  it  may  deem  proper.  The  8th  paragraph  purports  to  rekte 
only  to  what  shall  be  done  with  the  property,  after  default  in 
the  payment  of  some  one  of  the  notes.  In  that  regard  it  looks 
toward  security.  Before  default,  the  property  is  to  remain 
with  the  debtors,  in  consonance  with  the  plan  of  the  compo- 
sition. It  would  remain  with  the  debtors  even  without  the 
8th  paragraph.  Whether  the  property  be  in  the  hands  of  the 
debtors,  or  in  the  hands  of  Jones,  or  whatever  becomes  of  it, 
the  creditors  are  not,  by  the  8th  paragraph,  deprived  of  any 
of  the  rights  which  the  petition  of  review  alleges  they  are  de- 
prived of.  The  case  of  In  re  Janeway^  (8  Benedict^  267,)  is 
cited.    In  that  case,  the  composition  provided,  that,  as  soon  as 
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the  resolution  ehoiild  be  recorded,  all  the  property  should  re- 
vert to  the  debtors,  the  same  as  if  no  proceedings  in  bank- 
rnptcy  had  taken  place,  and  that  an  order  of  discontinuance 
might  be  entered,  at  the  option  of  the  debtors,  without  fur- 
ther notice  to  the  creditors.    The  notes  were  to  be  deliverable 
within  ten  days  after  the  order  of  confirmation,  and,  before 
any  note  should  be  given,  the  property  might  revert  to  the 
debtor,  and  the  proceedings  be  out  of  Court.     The  Court  re- 
fused to  sanction  such  a  composition,  on  the  ground  that  it 
was  no  composition.    The  present  case  is  not  like  that.    The 
construction  given  to  the  terms  of  the  composition  by  the 
petition  of  review  is,  that  it  provides  "for  the  return  of  all 
the  property  to  the  debtors,  upon  the  delivery  of  the  notes.'^ 
Such  IB  the  proper  construction. 

The  provisions  of  the  8th  paragraph  are  not  of  the  sub- 
stance of  the  composition.  They  request  certain  action  to  be 
taken  by  the  Court  in  case  of  default.  The  Court  is  not  com- 
pelled to  comply  with  the  request.  It  is  stiQ  free  to  enforce 
the  composition,  or  proceed  with  the  bankruptcy,  in  like  man- 
ner as  if  the  8th  paragraph  were  not  part  of  the  resolution. 
These  were  the  views  of  the  District  Court,  and  they  are  ap- 
proved. 

The  prayer  of  the  petition  of  review,  for  the  reversal  of 
the  order  of  August  20th,  1878,  is  denied,  with  costs. 

Alexander  Blumenstid^  for  Brigg,  Entz  &  Co. 

■  Oerehom  A.  Seixas,  opposed. 


^ 
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Henby  a.  Bobbins  and  Daniel  F.  Applbton 

vs. 

The  Firemen's  Fund  Insurance  Company  of  San  Fran- 
cisco. 

R.  took  out  a  policy  of  insurance  on  merchandise,  his  own,  oi*held  by  him  in 
trust  or  on  commission :  Heldf  that  the  insurance  was  on  the  merchandise  and 
not  on  the  interest  of  R.  in  it,  and  that  parol  evidence  was  inadmissible  to 
show  that  the  intent  of  the  parties  to  the  policy  was  to  insure  only  the  goods 
of  R.,  or  his  interest  in  the  goods. 

The  owner  of  the  property  so  held  on  commission  by  R.,  and  so  insured,  insured 
it  himself,  also:  Betd,  that  the  insurance  on  such  property  was  double,  ani 
that  the  policy  of  R.  on  such  property  was  contributory  with  the  policy  of  the 
owner  on  the  same  property. 

(Before  SaincAir,  J.,  Southern  District  of  New  York,  March  27th,  1879.) 

Shipman,  J.  This  is  a  motion  for  a  new  trial.  Without 
giving  a  history  in  detail  of  all  the  facts  in  the  case,  the  facts 
which  are  material  upon  the  decision  of  this  motion  are  as 
follows :  The  American  Watch  Company,  of  Waltham,  Mas- 
eachusetts,  has  been,  for  many  years,  a  large  manufactmrer  of 
silver  watch  cases  and  of  watch  movements.  Robbins  & 
Appleton,  the  plaintifis,  were,  at  the  time  of  the  issuing  of 
the  policies  hereinafter  mentioned,  and  for  a  long  time  have 
been,  the  sole  selling  agents  of  said  company,  and  to  this  firm 
the  entire  production  of  the  company  was  sent  for  sale,  upon 
commission.  The  plaintiffs  were  factors  or  agents  for  no 
other  person  or  corporation.  They  also  manufactured  and 
sold  gold  watch  cases,  upon  their  own  account.  Within  a 
year  prior  to  the  fire  hereinafter  mentioned,  they  procured 
four  policies  in  different  fire  insurance  companies,  in  their 
own  names,  payable  to  themselvres,  whereby  they  were  in- 
sured against  loss  by  fire,  to  the  extent  of  thirty  thousand 
dollars,  on  "  watches,  jewelry  and.  other  merchandise,  their 
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cwn,  or  held  by  them  in  trust  or  on  commission,  or  sold  but 
not  delivered,  contained  in  substantial  iron  safes,  on  second 
floor  of  brick  and  iron  building,  Nos.  1, 3  and  5  Bond  Street, 
New  York  city."  All  the  premiums  of  insurance  the  plaint- 
iffs paid  from  their  own  funds.  The  policy  in  the  defendant 
company  was  one  of  the  four,  was  for  $5,000,  and  contained 
the  words,  "  other  insurance  permitted,  without  notice."  The 
policy  also  contained  the  following  provisions :  "  7.  In  case 
of  any  other  insurance  upon  the  property  hereby  insured, 
-whether  made  prior  or  subsequent  to  the  date  of  this  policy, 
the  assured  shall  be  entitled  to  recover  of  this  company  no 
greater  proportion  of  the  loss  sustained  than  the  sum  hereby 
insured  bears  to  the  whole  amount  insured  thereon,  and  it  is 
hereby  declared  and  agreed,  that,  in  case  of  the  assured  hold- 
ing any  other  policy  in  this  or  any  other  company,  on  the 
property  insurid,  subject  to  the  conditions  of  average,  this 
policy  shall  be  subject  to  average  in  like  manner.  Ke-insur- 
ance,  in  case  of  loss,  to  be  settled  in  proportion  as  the  sum 
re-insnred  shall  bear  to  the  whole  sum  covered  by  the  re-in- 
sured company.  9.  In  case  of  loss  on  property  held  in  trast 
or  on  commission,  or,  if  the  interest  of  the  assured  be  other 
than  the  entire  and  sole  ownership,  the  names  of  the  respect- 
ive owners  shall  be  set  forth  in  the  proofs  of  loss,  together 
with  their  respective  interests  therein.  If  this  policy  is  made 
payable,  in  case  of  loss,  to  a  third  party,  or  held  as  collateral 
security,  the  proofs  of  loss  shall  be  made  by  the  party  origi- 
nally insured^  unless  there  has  been  an  actual  sale  of  the  prop- 
erty insured.  And,  further,  that  it  shall  be  optional  with  the 
company  to  repair,  rebuild  or  replace  th6  property  lost  or 
damaged,  with  other  of  like  kind  and  quality,  within  a  rea- 
sonable time,  giving  notice  of  their  intention  so  to  do  within 
thirty  days  after  receipt  of  the  proofs  herein  required.  The 
cash  value  of  property  destroyed  or  damaged  by  fire  shall  in 
no  case  exceed  what  would  be  the  cost  to  the  assured,  at  the 
time  of  the  fire,  of  replacing  the  same,  and,  in  case  of  the 
depredation  of  such  property,  from  use  or  otherwise,  a  suita- 
ble deduction  from  the  cash  cost  of  replacing  shall  be  made, 
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to  ascertain  the  actual  cash  value  at  the  time  of  the  fire." 
At  the  same  time,  the  plaintiffs,  as  the  agents  of  the  Ameri- 
can Watch  Company,  procured  from  fourteen  companies 
policies  of  insurance  against  fire,  in  the  name  of  said  Watch 
Company,  to  the  extent  of  $80,000,  payable  to  its  treasurer, 
upon  watches,  watch  movements  and  other  merchandise  con- 
tained in  the  same  safes  on  the  same  floor  of  said  building. 
All  these  policies  were  contributory.  The  premiums  were 
paid  by  the  Watch  Company.  By  a  fire  which  occurred  on 
March  6th,  1877,  the  plaintiffs'  own  property  in  these  safes, 
valued  at  $22,000,  was  damaged  to  the  extent  of  $3,000,  aAd 
the  Watch  Company's  property  therein,  valued  at  abont 
$107,000,  was  damaged  to  the  extent  of  $85,500.  Of  this 
loss,  $80,000  were  upon  watch  movements,  and  $5,500  were 
upon  silver  watch  cases.  These  goods  were  held  by  the 
plaintiffs,  at  the  time  of  the  fire,  on  comHiission,  for  the 
Watch  Company. 

The  defendant,  not  denying  its  liability  to  the  plaintiffs 
for  a  proportionate  share  of  their  own  loss,  insisted,  that  the 
extent  of  its  liability  was  $500,  upon  three  grounds:  Ist. 
That  the  insurance  was  upon  the  plaintiffs'  goods  alone,  or 
upon  the  plaintiffs'  interest  in  the  property  in  the  safes,  and 
that  such  was  the  intent  of  the  parties  to  the  contract,  and 
that  extrinsic  evidence  was  admissible  to  show  such  intent ; 
2d.  That  the  procuring  policies  of  insurance  in  the  name  of 
the  plaintiffs,  upon  the  goods  of  the  Watch  Company,  ^as  an 
unauthorized  and  voluntary  act  of  the  plaintiffs^  and  was  not 
ratified,  prior  or  subsequent  to  the  fire,  by  the  principals,  who, 
in  fact,  elected  not  to  adopt  the  insurance ;  3d.  That  the  in- 
surance upon  the  Watch  Company's  goods  in  the  name  of  the 
plaintiffs  was  not  double  insurance,  and  did  not  contribute 
with  the  policies  in  the  name  of  the  Watch  Company,  and 
that,  in  any  event,  the  plaintiffs  could  recover,  for  the  benefit 
of  the  Watch  Company,  only  the  excess  of  its  loss  above 
$80,000,  to  wit,  $5,500.  The  plaintiffs,  denying  each  position 
of  the  defendant,  contended,  upon  the  second  point,  that  they 
were  authorized  to  insure,  in  their  own  name,  the  Watch 
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Company's  property,  for  its  benefit,  and  that  they  procured 
the  four  policies  nnder  and  in  pursuance  of  such  authority ; 
and  that,  if  not  so  authorized,  the  contracts  and  the  policies 
of  insurance  had  been  adopted  by  the  Watch  Company.    The 
Court  declined  to  admit  parol  evidence  of  the  intent  of  the 
parties,  upon  the  ground,  that,  under  the  conceded  facts  in 
the  case,  the  policy  was  a  contract  to  insure  the  property  in 
the  safes,  and  not  merely  the  interest  of  the  plaintiffs  therein ; 
and  that,  it  being  undenied  that  no  property  was,  or  was  in- 
tended to  be,  held  on  commission,  except  the  property  of  the 
"V^tch  Company,  extrinsic  evidence  was  not  admissible  to 
vary  the  contract;  and,  furthermore,  that  the  offered  evi- 
dence, if  admissible,  did  not  tend  to  show  a  non-intent  by  the 
parties  to  the  contract  to  insure  the  Watch  Company's  prop- 
erty. 

The  Court  charged  the  jury  as  follows :  "  Upon  the  un- 
disputed facts,  the  legal  construction  of  the  policy  of  insur- 
ance is,  that  the  merchandise  in  the  second  story  safes, 
whether  belonging  to  Bobbins  &  Appleton,  or  held  by  them 
in  trust,  or  on  commission,  for  the  Watch  Company,  was  in- 
sured, and  that  Bobbins  &  Appleton's  interest  in  the  prop- 
erty was  not  simply  insured.  The  insurance  was  upon  the 
whole  property,  and  not  merely  upon  the  plaintiffs'  interest 
in  the  property.  Furthermore,  the  plaintiffs  having  insured 
the  property  in  their  own  names,  and  with  their  own  funds, 
are  entitled  to  receive  from  the  insurance  company  their  own 
loss  in  full,  and  the  excess  of  insurance  above  the  plaintiffs' 
loss  they  hold  as  trustees,  for  the  benefit  of  their  principals, 
the  Watch  Company,  and  the  excess  of  insurance,  which,  in 
this  case,  would  be  $27,000,  contributes  with  the  policies 
which  were  taken  out  in  the  name  of  the  Watch  Company, 
provided  this  and  the  other  policies  ever  become  valid  and 
subsisting  policies  in  which  the  Watch  Company  was  bene- 
ficially interested."  Two  questions  of  fact  were  submitted  to 
the  jury,  who  were  instructed  as  follows :  "  If  you  find  that 
this  policy  was  taken  out  in  the  name  of  Bobbins  &  Apple- 
ton,  in  pursuance  of  and  in  conformity  with  the  instructions 
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of  the  Watch  Company  preTio»i8ly  given 
yoQ  will  find  for  the  plamtiffs  for  the  buit 
interest  from  Aagost  25th,  1S77 ;  but,  ii 
policy  in  the  name  of  Eobbine  &  Apple 
oQBly  authorized,  and  waa  not  taken  in  pn 
tione,  or  was  a  voluntary  act  on  the  p 
Appleton,  then  you  will  inquire  wbetht 
the  fire,  and  prior  to  April  11th,  1877, 
the  Watch  Company,  for,  unleBB  so  adc 
titled  to  the  benefit  of  the  insurance,  ai 
only  entitled  to  recover  $500  and  inters 
turned  a  verdict  for  the  plaintiffs,  for  t4,( 
Ist.  The  proper  construction  of  the  co 
This  question  has  been,  in  my  opinion,  snbi 
the  decision  in  SoTne  Ins.  Go.  v,  Baltimor 
Otto,  527.)  In  that  case,  a  policy  of  inea 
cured  by  warehouBemen,  in  their  own  nan 
themselves,  upon  goods  which  were  the  p: 
signors,  and  upon  which  the  bailees  had  m. 
language  of  the  policy  was :  The  Home  1 
"  insure  Baltimore  Warehouse  Company  s 
age  by  fire,  to  the  amount  of  120,000,  on  n 
ous  or  extra  hazardous,  thetr  own  or  held 
in  which  they  have  an  interest  or  liabilil 
described  warehouse.  The  Court  said  :  "  T 
biguouB  in  this  description  of  the  suhjec 
broad  as  possible.  The  subject  was  me 
contained  in  a  warehouse.  It  was  not  n 
that  merchandise.  The  merchandise  of  tl 
pany,  owned  by  them,  was  covered,  if  any 
any  merchandise  in  the  warehouse,  in  wli 
terest  or  liability.  And  so  was  any  mere 
held  in  trost.  The  description  of  the  eubj 
changed  before  it  can  be  held  to  mean  wh 
contend  it  means.  If,  as  they  claim,  onl^ 
the  Warehouse  Company  bad  in  the  mei 
in  their  warehouse  was  intended  to  be  ine 
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interest  described  as  the  merchandise  itself?  Why  not  as 
the  assured's  interest  in  it  ?  Throughout  the  policy,  when- 
ever the  subject  intended  to  be  insured  is  spoken  of,  it  is  de- 
scribed, not  as  a  partial  interest,  not  as  a  mere  lien  for 
adyances  and  charges  upon  the  goods  held  in  storage,  but  as 
the  property  itself,  whatever  may  be  the  existing  rights  to 
it.  *****  ^  It  is  undoubtedly  the  law,  that 
-wharfingers,  warehousemen  and  commission  merchants,  hav- 
ing goods  in  their  possession,  may  insure  them  in  their  own 
names,  and,  in  case  of  loss,  may  recover  the  full  amount  of 
iijpurance,  for  the  satisfaction  of  their  own  claims,  first,  and 
hold  the  residue  for  the  owners.  Such  insurance  is  not  un- 
usual, even  when  not  ordered  by  the  owners  of  goods,  and, 
when  so  made,  it  inures  to  their  benefit,  and  such  insurfece, 
we  must  hold,  the  Warehouse  Company  sought  and  obtained 
by  the  policy  of  the  plaintiff  in  error." 

The  defendant,  however,  insists  that  parol  evidence  was 
admissible  to  show  that  the  Watch  Company's  property  was 
not  intended  to  be  insured.  When  a  policy  is  taken  out 
**  f 6r  or  on  account  of  the  owners,"  or  "  on  account  of  whom- 
soever it  may  concern,"  the  owners  not  being  specified,  evi- 
dence is  often  necessary  to  show  who  are  the  owners,  or  who 
are  intended  to  be  insured  thereby,  because  the  contract  fails 
to  designate  the  names  of  the  beneficiaries,  and,  being  silent, 
the  names  of-  the  owners  must  be  supplied  by  extrinsic  evi- 
dence. So,  also,  when  the  insured  has  property  in  trust  or  on 
commission,  belonging  to  two  persons,  one  of  whom  is  the 
actual  beneficiary  of  the  policy  and  the  other  is  not,  it  is  com- 
petent to  show,  by  extrinsic  evidence,  whose  property  was 
actually  intended  to  be  covered  by  the  insurance.  For,  in  this 
case,  the  policy  is  silent  as  to  a  material  part  of  the  contract. 
And,  where  a  factor,  at  the  time  of  the  fire,  has  property  in  his 
possession  belonging  to  one  person,  but,  at  the  time  of  taking 
the  insurance,  and  continuously  thereafter,  both  parties  to  the 
contract  intended  that  the  insurance  should  be  for  the  benefit 
of  another  person,  whose  property  has  never  been  received,  in 
such  case  the  company  may  show  the  intent  of  the  factor. 
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and  that  the  policy  never  attached  to  any  property  in  his 
possession.  In  this  case,  however,  it  was  proved,  and  not  de- 
nied, that  the  plaintiffs  were  factors  for  the  Watch  Company 
alone,  and  that,  for  many  years,  they  had  been  exclusively 
factors  for  that  company ;  and  it  is  not  claimed  that  they  con- 
templated becoming  factors  for  any  other  person.  Property 
held  on  commission  being  specified  in  the  contract,  and,  at 
the  time  of  the  execution  of  the  contract,  and  continuously 
thereafter,  the  plaintiffs  having  had  in  their  store,  on'  com- 
mission, the  property  of  no  one  but  the  Watch  Company,  it 
follows,  that  the  policy,  so  far  forth  as  it  relates  to  property 
on  commission,  attached  to  the  property  of  the  Watch  Com- 
pany, or  to  no  property.  The  effect  of  the  parol  testimony 
would  have  been  to  alter  the  express  and  unambiguous  terms 
of  the  written  contract. 

2d.  Did  the  several  policies  upon  the  Watch  Company's 
property  constitute  double  insurance,  and  were  the  four 
policies  which  were  issued  in  the  name  of  the  plaintiffs  upon 
said  property,  contributory  with  the  policies  upon  the  same 
property  in  the  name  of  the  Watch  Company  ? 

This  question  has  been  very  fully  and  ably  argued  by  the 
defendant's  counsel,  but  I  am  of  opinion  that  the  principles 
which  govern  its  decision  have  been  authoritatively  established 
in  the  Baltimore  Warehouse  Co.  case,  cited  aupra^  although 
it  is  obvious  that  the  question  which  is  presented  by  the  facts 
of  this  case  was  not  before  the  Supreme  Court.  The  Ware- 
house Company  held  in  its  warehouse  goods  belonging  to 
seven  depositors.  A  large  portion  of  this  property  was  de- 
stroyed by  fire.  Previously  to,  and  at  the  time  of,  the  fire, 
the  company  held  a  policy  for  $20,000  in  the  Home  Insur- 
ance Company,  and  another  policy,  substantially  in  the  same 
form,  for  $10,000,  issued  by  another  insurance  company.  To 
four  of  the  consignors  the  Warehouse  Company  had  made 
advances.  Three  of  the  consignors  to  whom  advances  had 
'been  made  had  taken  out  policies,  also  in  force  at  the  time  of 
the  fire,  in  their  own  names,  covering  specific  portions  of 
said  property,  and  all  of  the  last  mentioned  policies,  except 
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two,  were  made  payable,  on  their  face,  to  the  Warehouse 
Company,  in  these  words :  "  Loss,  if  any,  payable  to  the 
Baltimore  Warehouse  Company,"  and  were  delivered  to  and 
held  by  it  as  additional  security  for  advances,  at  the  time  of 
making  said  advances.     The  insurance  company  asked  the 
Circuit  Court  to  charge,  that "  the  policies  obtained  by  Hough, 
Clendening  &  Co.  upon  their  cotton,  and  made  payable  to 
the  Baltimore  Warehouse  Company,  being  for  a  different 
assured,  were  upon  a  different  interest  from  that  covered  by 
the  policy  now  in  suit,  and  the  latter  is  not  bound  to  con- 
tribute to  any  losses  for  which  the  former  are  liable. ^^     The 
Circuit  Court  was  of  the  opinion  that  the  policies  in  the 
name  of  the  Warehouse  Company  covered  only  its  interest  in 
the  property  contained  in  \he  warehouse,  and  charged  that  it 
was  entitled  to  recover  for  two-thirds  of  all  loss  or  damage  to 
the  property  upon  which  it  had  made  advances,  to  the  extent 
of  its  advances  on  the  9ame,  less  the  amount  which  the  jury 
should  find  to  be  due  from  the  special  policies  on  cotton  on 
which  the  plaintiff  had  made  advances,  made  payable  to  the 
plaintiff*,  each  of  said  special  policies  contributing  to  the  loss 
on  the  cotton  insured  by  it,  with  the  general  policies  held  by 
the  plaintiff.     The  jury  found  for  the  plaintiff,  and  the  insur- 
ance company  brought  a  writ  of  error.     The  Supreme  Court 
said :  "  The  most  important  question  in  this  case  relates  to 
the  proper  construction  of  the  defendants'  policy  of  insur- 
ance.   It  is  contended,  on  their  behalf,  that  it  covered  only 
the  Warehouse  Company's  interest  in  the  goods  contained  in 
the  warehouse.    If  this  is  the  true  mealing  of  the  contract, 
the  instruction  given  by  the  Circuit  Court  to  the  jury  was 
erroneous.    If,  on  the  other  hand,  the  policy  covered  the 
merchandise  itself,  and  not  merely  the  interest  which  the 
Warehouse  Company  had  therein,  there  is  no  just  ground  of 
complaint  of  the  charge  of  the  Circuit  Judge."    After  de- 
ciding that  the  policy  covered  the  merchandise  itself,  the 
Court  proceeds  as  follows:  **  Without  pursuing  this  discus- 
sion further,  we  have  said  enough  to  vindicate  our  opinion, 
that  the  policy  upon  which  this  suit  was  brought  covered  the 
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merchandise  held  by  the  Warehouse  Company  on  storage, 
and  not  merely  the  interest  of  the  bailees  in  that  property. 
It  follows,  necessarily,  that  there  was  double  insurance.     The 
policy  issued  to  the  Warehouse  Company,  and  those  obtained 
by  the  depositors  of  the  merchandise,  covered  the  same 
property,  and  they  were  for  the  benefit  of  the  same  owners. 
The  persons  assured  were  the  same ;  for,  if  the  policies  taken 
out  by  Hough,  Clendening  &  Co.  were  upon  their  goods, 
notwithstanding  the  memorandum  that  the  loss,  if  any,  was 
payable  to  the  Baltimore  Warehouse  Company,  as  may  be 
conceded  was  the  case,  so  was  the  policy  now  in  suit.     The 
insurers  are  liable,  therefore, ^e?  rata,  each  contributing  pro- 
portionately."    It  is  true,  that  the  Court  did  not  pass  upon 
the  question  whether  the  policy  iif  suit  contributed  with  the 
policies  which  were  not  made  payable  to  the  Warehouse  Com- 
pany, for  that  question  was  not  before  the  Court.  '  The  only 
point  which  the  Court  decided,  in  this  part  of  the  case,  was, 
whether  two  policies  upon  the  same  interest  in  the  same 
property,  one  issued  to  the  bailees  and  owners  and  made  pay- 
able to  the  bailees,  and  the  other  issued  to  the  bailees,  consti- 
tuted double  insurance.     The  principle  upon  which  the  Court 
placed  its  decision  in  favor  of  double  insurance  is,  that  these 
two  classes  of  policies  covered  the  same  interest  in  the  same 
property,  and  were  for  the  benefit  of  the  same  owners. 
Where  these  two  facts  exist,  double  insurance  is  the  result. 
Lord  Mansfield  defined  double  insurance  to  be,  "  when  the 
same  man  is  to  receive  two  sums  instead  of  one,  or  the  same 
sum  twice  over  font  the  same  loss,  by  reason  of  his  having 
made  two  insurances  upon  the  same  goods  on  the  same  ship," 
{Oodin  V.  London  Assurance  Company^  1  Burr,^  489,  496 ;) 
but  it  is  not  essential  that  the  respective  policies  should  be 
issued  to  the  same  persons.    If  the  policies,  though  issued  to 
different  persons,  cover  the  same  interest,  and  inure  to  the 
benefit  of  the  same  owner,  the  insurance  is  double.    If  the 
policies  are  issued  to  different  persons,  in  respect  of  different 
rights,  as,  for  example,  to  mortgagor  and  mortgagee,  or  do 
not  inure  to  the  benefit  of  the  same  owner,  the  insarance  is 
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not  double.  And  here  coneists  the  distinction  between  the 
case  of  North  British  Ins,  Co.  v,  London  Ins.  Co.^  (Z.  J?.,  5 
Ch.  Div.y  569,)  which  is  relied  upon  by  the  defendant  and  ' 

the  Warehouse  Co.  case.    In  the  English  case,  Bamett  &  Co.,  ' 

\rbarfingers,  who,  by  the  custom  of  London,  or  of  the  trade^ 
were  responsible  to  their  consignors,  like  common  carriers,, 
and  were  Uable  to  make  good  loss  by  fire,  effected  insurance- 
in  their  own  name,  to  a  large  amount,  on  property,  "  the  as- 
snred's  own,  in  trust  or  on  commission,  for  which  they  are 
responsible,"  in  their  warehouse.  The  policies  dontained  a 
contributory  clause.  A  fire  destroyed  property  of  one  of  the- 
consignors,  who  had  insured  in  their  own  names  in  other 
companies.  Bamett  &  Co.  were  paid  their  insurance  and  paid 
the  consignors  the  amount'  of  their  loss.  The  wharfingers' 
insurers  claimed  contribution  from  the  consignors'  insurers, 
and  whether  the  whole  insurance  was  double  and  contrib- 
utory was  the  question  in  an  equity  suit  between  the  two  sets 
of  insurers.  It  was  held  that  the  insurance  was  not  double. 
The  different  Judges  place  the  stress  of  their  argument  upon 
the  fact,  that  the  wharfingers  were  liable  as  common  carriers^ 
and  construe  the  contract  to  be  an  insurance  to  protect  them 
against  loss  arising  from  this  liability.  Tlie  two  classes  of 
insurance  were  considered  to  be  upon  different  interests, 
although  upon  the  same  property.  In  the  Baltimore  Ware- 
house case  the  Court  gave  a  different  construction  to  the  con- 
tract. 

It  results,  then,  from  the  fact  that  the  Bobbins  &  Apple- 
ton  policies,  so  far  forth  as  they  related  to  the  Watch  Com- 
pany's property,  were  upon  the  same  property  which  was  in- 
sured in  its  name,  and  from  the  further  fact,  that  the  two  sets 
of  policies  upon  the  Watch  Company's  goods  were  for  the 
benefit  of  the  same  owner,  (for,  as  to  the  insurance  upon  the 
property  of  the  Watch  Company,  in  the  plaintiffs'  policies, 
they  were  trustees  for  the  owner,)  that  the  insurance  was 
double  and  contributory.  The  plaintiffs'  policies  upon  the 
Watch  Company's  property  present  the  ordinary  case  of 
insurance,  by  a  factor,  of  goods  in  his  possession  belonging 
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to  another  person.  Such  inBiiraiice,  either  directly  or  indi- 
rectly, inures  to  the  benefit^of  the  owner.  In  this  case,  the 
insurance  was  directly  for  the  benefit  of  the  owner,  as  the 
factors  had  no  charges  or  liens  npon  the  goods.  The  fact 
that  the  plaintiffs'  policies  covered  goods  which  were  their 
own,  and  were  not  in  the  Watch  Company's  policies,  does 
not  take  the  insurance  upon  the  company's  goods  out  of 
double  insurance,  for,  this  circumstance  does  not  alter  the  fact 
that  the  insurance  upon  the  Watch  Company's -goods  was 
entirely  for  its  benefit.  The  two  classes  of  property  were 
perfectly  distinct  and  separate,  and  the  ascertainment  of  the 
amount  due  upon  account  of  the  Watch  Company  was  merely 
a  matter  of  arithmetical  computation. 

The  defendant  also  asks  that  a  new  trial  should  be  granted 
upon  the  ground  that  the  verdict  was  contrary  to  the  evi- 
dence. Two  questions  of  fact  were  submitted  to  the  jury : 
Ist.  Was  the  insurance  unauthorized?  2d.  If  unauthorized, 
was  it  adopted  ?  The  jury  found  for  the  plaintiffs  generally. 
In  the  present  condition  of  the  litigation  of  the  plaintiffs 
with  their  insurers,  (another  suit  now  awaiting  trial  in  this 
Court,)  I  do  not  think  it  advisable  to  discuss  the  questions  of 
fact,  except  simply  to  say,  that  the  state  of  the  evidence  was 
not  such  as  to  warrant  the  granting  a  new  trial. 

The  motion  for  a  new  trial  is  denied. 

Leon  Ahbett,  for  the  plaintiffs. 

Joshua  M.  Van  Colt  and  John  WijialoWy  for  the  defend- 
ant. 
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The  Ukitsd  States  vs.  James  Mobbis. 

An  indictment  under  §  0,468  of  the  Bevised  Statutes  of  the  United  States, 
which  charges  a  person  with  having  forged  a  material  endorsement  on  a 
a  Post  Office  money  order,  with  intent  to  defraud  C,  charges  what  is  an 
offence  a^inst  the  United  States. 

(Before  Benedict,  J.,  Southern  District  of  New  York,  March  29th,  1879.) 

Benedict,  J.  The  prisoner  was  indicted,  under  section 
5,463  of  the  Eevised  Statutes  of  the  United  States,  charged 
with  having  forged  a  material  endorsement  upon  a  Post  Office 
money  order,  with  intent  to  defraud  C.  M.  Cady.  A  verdict 
of  "guilty''  was  rendered,  and  now  the  defendant  moves  in 
arrest  of  judgment,  upon  the  ground,  that,  inasmuch  as  the 
indictment  charges  the  intent  to  have  been  to  defraud  C.  M. 
Cady,  no  offence  against  the  United  States  is  stated.  There 
is  nothing  in  the  point.  If  the  United  States  has  power  to 
issue  Post  Office  money  orders,  which  has  not  been  doubted, 
it  has,  as  an  incident  to  that  power,  authority  to  protect  such 
orders  against  fraud.  It  would,  doubtless,  therefore,  be  com- 
petent for  Congress  to  make  it  an  offence  against  the  United 
States  to  forge  a  money  order,  whether  done  with  or  without 
an  intent  to  defraud.  This  statute  makes  an  intent  to  defraud 
one  of  the  elements  of  the  offence,  but  the  fact,  that,  in  this 
instance,  the  intent  charged  was  to  defraud  C.  M.  Cady,  does 
not  change  the  character  of  the  act.  It  was  still  an  act 
which  the  United  States  has  the  authority  to  punish,  for  the 
better  protection  of  money  orders  lawfully  issued  by  the 
United  States.  In  United  States  v.  Shellmire^  (1  Baldwin^ 
370,  377,)  it  is  said,  that  an  indictment  for  forging  an  order 
upon  the  Bank  of  the  United  States,  with  intent  to  defraud  a 
private  person,  would  lie,  in  the  Courts  of  the  United  States. 

The  motion  in  arrest  is  denied. 

C.  P.  L,  JButler^  {Assistant  District  Attorney^  for  the 
United  States. 

Henry  W.  JSackett^  for  the  defendant. 
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Charles  W.  Alcott  and  Catherink  C.  Magee 

vs. 
JosEpft  Young.     In  Equity. 

The  letters  patent  granted  to  J.  Wealey  Webber,  Aogast  17th,  1869,  for  an 
**  improyed  kindling  wood,"  the  claim  thereof  being,  **  The  accompanying  or 
fastening  one  or  more  fire-lighters,  A,  to  or  with  the  bundle  of  the  common 
article  of  manufacture  known  as  bundle  or  kindling  wood,  the  fire-lighter  to 
be  suitably  moulded  or  pressed,  and  to  be  made  of  a  combustible  material, 
such  as  resin  or  tar,  the  ingredients  of  which  I  do  not  claim,  my  inveotion 
consisting  wholly  of  accompanying  or  fastening  a  fire-lighter,  A,  to  or  with 
the  bundle,  or  ot  the  string,  B,  of  the  bundle  of  the  common  article  of  manufac- 
ture known  as  bundle  or  kindling  wood,"  are  void  for  want  of  patentable  in- 
vention. 

^Before  BLATCHFoan,  J.,  Southern  District  of  New  York,  March  Slst,  1879.) 

Blatohford,  J.  On  the  17th  of  August,  1869,  letters 
patent  of  the  United  States  were  granted  to  J.  Wesley  Web- 
ber for  "  a  new  and  useful  improved  kindling  wood."  The 
specification  states,  that  the  invention  is  ''  a  new  improvement, 
consisting  of  accompanying  or  fastening  one  or  more  fire- 
lighters to  each  bundle  of  the  common  article  of  manufacture 
known  as  "  bundle  or  kindling  wood,"  (see  drawing  marked 
O,)  having  for  its  objejt,  to  facilitate  the  lighting  or  ignition, 
by  means  of  the  eaid  fii'e-lighter,  of  wood,  thus  saving  the  con- 
sumer the  labor  of  chopping  the  wood  in  fine  pieces."  It 
further  states,  that  the  nature  of  the  ''  invention  or  improve- 
ment consists  in  accompanying  or  fastening  one  or  more  fire- 
lighters, A,  in  a  suitable  manner,  or  to  the  string  of  the  bun- 
dle of  the  common  article  of  manufacture  known  as  bundle  or 
kindling  wood,  marked  C,  in  the  accompanying  drawing." 
The  claim  is  in  these  words :  "  The  accompanying  or  fasten- 
ing one  or  more  fire-lighters,  A,  to  or  with  the  bimdle  of  the 
common  article  of  manufacture  known  as  bundle  or  kindling 
wood,  the  fire-lighter  to  be  suitably  moulded  or  pressed,  and 
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to  be  made  of  a  combustible  material,  such  as  resin  or  tar,  the 
ingredients  of  which  I  do  not  claim,  my  invention  consisting 
'wholly  of  accompanying  or  fastening  a  fire-lighter.  A,  to  or  with 
the  bmidle,  or  at  the  string,  B,  of  the  bundle  of  the  common 
article  of  manufacture  known  as  bundle  or  kindling  wood." 
The  drawing  represents  a  cylindrical  bundle  of  kindling  wood, 
consistiug  of  some  50  pieces  of  substantially  uniform  length, 
confined  by  a  string  tied  around  the  circumference,  and  with 
a  fire-lighter  fastened  to  the  string.  The  plaintiffs,  as  owners 
of  the  patent,  have  filed  a  bill  in  equity  against  the  defendant, 
founded  on  an  alleged  infringement  of  the  patent,  for  an  in- 
junction and  an  account.  The  defendant  has  answered  the  bill. 
The  answer  avers,  that  the  defendant  is  making  and  selling 
bundle  kindling  wood,  and  that  he  puts  into  each  bimdle  so 
made  and  sold  by  him,  a  kindler  made  under  letters  patent 
of  the  United  States  granted  to  Frederick  D.  Cordes  and 
Andre  Geiger,  October  31st,  1876,  for  an  "improvement  in 
fire  kindlers."  It  also  alleges,  that  the  invention  patented 
was  not  in  fact  patentable,  or  the  subject-matter  of  invention. 
The  Cordes  and  Geiger  patent  is  for  an  invention  made  by 
Cordes,  which  consists  in  making  the  fire  kindler  "  of  a  bun- 
dle of  parallel  pieces  of  straw,  or  other  tubular  palms,  which 
are  filled  and  covered  with  melted  resin,  pitch,  or  other  easily 
combustible  material."  The  defendant  inserts  his  kindler  in 
the  bundle,  either  next  the  string  or  in  the  body.  The 
plaintiffs  now  apply  to  the  Court  for  a  preliminary  injunction, 
to  restrain  the  defendant  from  infringing  the  Webber  patent, 
by  further  making  and  selling  what  he  has  so  made  and  sold. 
In  April,  1875,  James  Oarrick  &  Co.,  being  the  owners  of 
the  said  Webber  patent  for  the  city  and  county  of  Baltimore, 
in  the  State  of  Maryland,  brought  a  suit  in  equity  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Maryland, 
against  James  A.  Hooper,  Jr.,  alleging  that  said  Hooper  had 
infringed  said  patent  by  making  and  selling  bundles  of  kind- 
ling wood  with  fire-lighters,  arranged  in  the  manner  claimed 
in  said  patent,  and  praying  relief.  In  May,  1875,  the  defend- 
ant answered  the  bill,  setting  up,  as  the  only  defence,  non- 
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infringemerit.  An  amended  answer  was  filed  in  November, 
1876,  denying  the  novelty  of  the  invention,  and  giving  the 
names  of  prior  users  of  it,  and  averring  its  public  use  and 
sale  in  this  coxmtry  for  more  than  two  years  prior  to  Webber'a 
application  for  a  patent  for  it,  and  denying  infringement. 
Neither  answer  set  np^hat  the  invention  was  not  patentable, 
or  the  subjegt-matter  of  invention.  TherCourt,  on  January, 
7th,  1878,  entered  a  decree  for  the  plaintiffs,  for  an  account 
of  profits  and  damages,  and  made  a  reference  to  a  master  to 
take  such  account.  The  decree  declared  the  patent  to  be 
good  and  valid,  and  awarded  a  perpetual  injunction.  The 
master,  by  his  report,  made  March  25th,  1878,  after  hearing 
evidence,  and  being  attended  by  both  parties,  reported,  that 
the  defendant  had  made  no  profit  from  his  business  of  selling 
bundle  kindling  wood,  but  had  incurred  a  loss  in  conducting  the 
same ;  that  he  had  carried  on  the  business  of  seUing  bundle 
kindling  wood  in  Baltimore  city,  and  had  made  three  kinds, 
namely,  (1)  plain,  (2)  dipped,  and  (3)  with  a  fire-lighter  in- 
serted in  the  bundle ;  that  the  plain  was  not  claimed  to  be  an 
infringement ;  that  he  had  made  100,000  bundles  of  No.  2, 
and  50,000  of  No.  3 ;  that  it  appeared  that  the  royalty  paid  in 
New  York  by  those  doing  business  under  the  Webber  patent, 
was  5  cents  per  100  bnndles  ;  that  that  was  a  proper  sum  to 
allow  for  a  royalty  in  Baltimore ;  that,  if  the  Court  should 
find  No.  2  to  be  an  infringement,  the  plaintiffs  would  be  en- 
titled to  recover  $50  therefor ;  and  that,  if  the  Court  should 
find  No.  3  to  be  an  infringement,  the  plaintiffs  would  be  en- 
titled to  recover  $25  therefor.  On  the  18th  of  May,  1878, 
the  Court  made  an  order  that  the  report  assessing  the  damages 
at  $75  be  confirmed,  with  costs. 

It  is  shown,  on  the  part  of  the  plaintiffs  in  this  case,  that 
Alcott,  one  of  the  plaintiffs  in  this  case,  has  been  receiving' 
royalty  for  the  use  of  the  invention  for  more  than  4  years ; 
and  that  Alcott's  firm  made  and  sold,  in  1875,  an  average  of 
more  than  20,000  bundles  a  week,  of  bundle  kindling  wood 
made  under  the  Webber  patent.  The  advantages  of  it  are 
set  forth  to  be,  that  it  can  be  kindled  without  shavings  or 
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paper;  that  it  saves  the  necessity  of  splitting  any  of  the 
^veood  fine ;  that  it  is  convenient  and  economical,  as  it  fur- 
nishes the  appropriate  amount  of  kindler  to  each* separate 
bundle ;  that  it  is  always  ready  and  only  requires  a  match  to 
kindle  it ;  that,  since  its  introduction,  it  has  been  very  difiS- 
cnlt  to  sell  the  ordinary  bundle  kindlipg  wood  to  those  who 
have  used  the  kindttbg  wood  with  the  fire-lighter  in  the  bun- 
dle ;  and  that,  when  the  wood  is  sold  without  the  fire-lighter, 
it  can  only  be  sold  at  a  considerably  less  price  than  the  bun- 
dles made  under  the  Webber  patent. 

The  specification  of  the  Webber  patent  states,  that  the 
invention  consists  merely  in  fastening  the  fire-lighter  to  the 
bundle  of  kindling  wood,  or  accompanying  the  bundle  of 
kindling  wood  with  the  fire-lighter.  It  refers  to  the  bundle 
of  kindling  wood  as  a  common  article  of  manufacture. 
Nothing  is  claimed  as  new  in  regard  to  the  construction,  or 
composition,  or  shape,  or  manufacture  of  the  fire-lighter. 
Any  old  fire-lighter  may  be  used  as  the  fire-lighter  of  the 
patent.  The  ingredients  of  the  fire-lighter  are  disclaimed. 
All  that  is  necessary,  in  respect  to  the  fire-lighter,  is,  that  it 
shoidd  be  suitably  moulded  or  pressed,  and  be  combustible 
and  capable  of  setting  fire  to  the  wood. 

I  do  not  think  that  the  subject-matter  of  the  claim  is  a 
patentable  invention.  On  the  part  of  the  plaintifis,  it  is 
sought  to  distinguish  this  case  from  cases  in  which  inventions 
have  been  held  not  to  be  patentable,  by  the  contention,  that, 
in  this  case,  the  uniting  of  the  fire-lighter  with  the  bundle 
of  kindling  wood  contributes  towards  the  common  result  of 
lighting  a  fire,  and  that  expense  is  saved  and  convenience  is 
promoted.  It  may  be  true,  that,  as  a  matter  of  trade,  a  bun- 
dle of  kindling  wood  with  a  fire-lighter  inserted  in  it,  or 
attached  to  it,  will  sell  more  readily  than  a  bundle  of  kindling 
wood  alone,  or  than .  a  bundle  of  kindling  wood  separately 
and  a  fire-lighter  separately  ;  and  that  a  bundle  of  kindling 
wood  with  a  fire-lighter  inserted  in  it,  or  attached  to  it,  will 
bring  a  higher  price  than  a  simple  bundle  of  kindling  wood. 
It  may  also  be  true,  that  the  Webber  bundle  has  the  advan- 
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tages  in  use  that  are  claiined  for  it.    But,  there  is  no  patent- 
able invention  in  accompanying  the  bundle  with  the  kindler, 
by  attachment  or  insertion.    It  might  as  well  be  claimed,  that  it 
was  a  patentable  invention  to  tie  a  match  to  a  cigar,  or  a  straw 
for  drinking  to  a  drinking  glass,  or  a  fork  to  a  can  of  food. 
The  case  is  not  unlike  that  of  Langdon  v.  De  Ghrootj  (1  Paine^ 
208,)  where  the  claim  of  the  patent  consisted  in  folding  thread 
and  cotton  into  skeins  or  hanks  of  a  convenient  quantity 
for  retailing,  with  a  sealed  wrapper  around  the  same,  and  a 
label  containing  the  number  and  description  of  the  article. 
The  invention  was  held  not  to  be  patentable.     In  the  present 
case,  the  purchaser  of  the  Webber  bundle  gets  a  bundle  of 
kindling  wood  and  a  fire-lighter.     He  gets  no  more  than  if 
he  purchased  the  two  separately.     If  he  purchases  a  given 
number  of  plain  bundles  of  kindling  wood  and  an  equal 
number  of  fire-lighters,  and  has  them  in  his  house  to  be  used, 
one  fire-lighter  with  one  bundle  of  kindling  wood,  he  would 
infringe  this  patent,  if  he  should  tie  the  former  to  the  latter 
or  insert  the  former  in  the  latter.     No  such  result  can  be  ad- 
mitted.    The  mere  aggregation  of  the  two  things  is  not  a 
patentable  combination.    Until  the  kindler  is  lighted  there 
is  no  joint  result  consequent  on  the  aggregation  of  the  two. 
The  lighting  or  combustion  of  the  Webber  kindler  presents 
nothing  new,  in  contrast  with  the  lighting  or  combustion  of  a 
kindler  which  was  never  tied  to  or  inserted  in  tlie  bundle. 

It  does  not  appear  that  the  question  was  distinctly  consid- 
ered in  the  case  in  Maryland.  There  are  numerous  cases  in 
the  Courts  of  the  United  States  which  show  that  there  is  not 
a  sufficiency  of  invention  in  this  case  to  support  the  patent. 
{Knight  v.  B.  H.  Co.^  Tanexfs  DeoidonSy  106 ;  Bean  v. 
SmaUwood^  2  Story ^  408 ;  Winans  v.  R.  R.  Co,,  Id.^  412 ; 
Hotchkiss  V.  Greenwood,  11  Hi/o),,  248 ;  Phillips  v.  Page, 
24  Id.,  164 ;  Jones  v.  Morehead,  1  WaU.,  165 ;  Stimpsofi  v. 
Woodman,  10  M,  117  ;  Bieks  v.  Betsey,  18  Id.,  670 ;  Bailee 
V.  Van  Wormer,  20  Id.,  353 ;  livhher  Tip  Pencil  Co.  v. 
Howa/rd,  Id.,  498 ;  Smith  v.  NichoU,  21  Id.,  112 ;  MUligan 
<&  Biggins  Glue  Co.  v.  Upton,  6  Qff.  Gaz.  of  Pat.  Off.,  837 ; 
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Urown  V.  Piper^  1  OttOy  38 ;  Reekendorfer  v.  Faher^  2  /rf., 
347 ;  Needham  v.  Washburn,  7  (^^f.  Gae.  of  Pat  Of.,  649 ; 
JDunbar  v.  Myers,  4  <?^/e>,  187;  Mahn  v.  Hqrwood,  14  Q^. 
&aj3.  ^  jPa^.  O^.,  859.)  The  English  cases  are  to  the  same 
efiect.  {Brunton  v.  Hawkes,  ^  B,  &  A.,  541 ;  Saunders  v, 
^ston,  3  Barn,  <&  Ad.,  881 ;  Losh  v.  Hague,  Webst  P.  C, 
202 ;  iTay  v.  MarsKall,  8  CT.  cfe  -Fi;i.,  245  ;  BiLsh  v.  jP«z?,  5 
JI.  of  L.  Cases,  707 ;  TeOey  v.  ^<w<^,  2  (7.  jB.,  iT.  /SI,  706  ; 
Brooks  V.  Aston,  %  E.  db  B.,  478  ;  Envelope  Co.  v.  Seymer, 
5  a  ^.,  iT.  ;i5.,  164 ;  Ralston  v.  aS^VA,  9  /rf.,  117  and  11  Id., 
471 ;  Horton  v.  Mabon,  12  /rf.,  437 ;  Orenson  v.  Clarke,  13 
ia.,  337  and  14  /rf.,  475  and  11  H.  of  Z.  Ca^^*,  223 ;  Ear- 
v^oodv.  Railway  Co.,  11  Id.,  654;  Jordan,  y.  Moore,  L.  R., 
1  (7.  P.,  624;  Penn  v.  jB«%,  L.  R.,  3  CA.  Jjp^.,  126 ;  Fox 
V.  Dellestable,  15  TF.  ^.,  194;  TTAiV^  v.  Toms,  17  Zaw 
Times  Rep.,  iT.  aS.,  348 ;  Parkes  v.  Stevens,  Law  Rep.,  8  jEj., 
368  and  5  Ch.  App.,  36 ;  RusfUon  v.  Crawley,  Law  Rep.,  10 
^j.,  522.) 

The  motion  for  an  injunction  is  denied. 


Warren  G,  Brown,  for  the  plaintiffs. 
Edward  Fitch,  for  the  defendant. 


Charles  Kklson 

vs, 

TflOHAS  R.  McMann  and  Edmund  Eussell.     In  Equity; 

A  mere  licensee  OD^er  a  piitent  cannot  sne,  in  equity,  for  the  infringement  of 
hie  rights  under  the  patent,  withont  joining  with  him,  as  plaintiff,  the  owner 
of  the  Iq^l  title,  and  such  owner  is,  in  snch  case,  a  proper  party. 

What  constitutes  a  mere  licensee,  defined. 

The  instmment  onder  which  the  plaintiff  in  this  case  claimed  his  rights,  held 
to  he  only  a  license. 

(Before  Blatohfoad,  J.,  Southern  District  of  New  York,  April  2d,  1879.) 
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Blatohford,  J.  The  bill  in  this  case  is  founded  on  reis- 
sued letters  patent  of  the  United  States,  granted  to  Nathaniel 
Jenkins,  August  8d,  1869,  for  an  ^^  elastic  packing  for  joints 
and  valves  exposed  to  destructive  fluids."  The  original  patent 
was  granted  to  Jenkins,  May  8th,  1866.  The  specification  of 
the  reissued  patent  describes  the  new  packing  as  ^^  an  elastic 
packing,  of  indestructible  properties,  to  a  valve,  joint  or  aper- 
ture through  which  a  destructive  fluid  is  to  pass,  such  as  steam 
of  any  kind,  hot  water,  kerosene  or  other  coal  oil,  hot  or  cold.** 
The  bill  alleges,  that  Jenkins,  by  an  instrument  in  writing, 
dated  February  1st,  1870,  assigned  and  conveyed  to  the  plaint- 
iff "  the  exclusive  right  and  license,  within  the  States  of  New 
York  and  New  Jersey,  to  use  said  elastic  packing  in  the 
manufacture  of  any  and  all  manner  of  valves,  cocks  and  other 
articles  in  which  said  elastic  packing  could  or  should  be  used, 
and  sell  for  use  in  said  territory  and  elsewhere  in  the  United 
States,  such  valves,  cocks,  &c.,  so  manufactured."  It  also 
alleges,  that,  under  such  rights,  the  plaintiff  made  and  sold 
^'  valves,  cocks  and  other  articles  containing  said  elastic  pack- 
ing." It  also  alleges,  as  an  infringement,  that  the  defendants 
did,  in  New  York  and  New  Jersey,  "  use  and  vend  to  others 
to  be  used  the  aforesaid  invention  and  discovery,  and  did 
cause  the  same  to  be  done,  and  did  make,  use,  and  vend  to 
others  to  be  used,  valves,  cocks  and  other  articles  employing 
and  containing  said  improved  elastic  packing." 

To  this  bill  the  defendants  interpose  a  plea,  which  sets 
forth,  "  that  the  said  Charles  Nelson  is  not,  and  never  has  been, 
the  assignee  of  the  said  letters  patent  in  said  bill  set  forth,  or 
of  any  territorial  grant  under  the  same,  in  manner  and  form 
as  set  forth  in  said  bill,  and  that  the  said  letters  patent  are 
now  the  exclusive  property  of  Thomas  WiUiam  Clarke  of 
Boston,  in  the  county  of  Suffolk,  and  State  of  Massachusetts, 
under  the  following  claim  of  title :  The  said  Nathaniel  Jen- 
kins died,  on  or  about  the  twentieth  day  of  May,  1872,  leav- 
ing a  will  duly  probated  in  said  county  of  Suffolk,  in  the 
probate  Court  thereof ,  whereof  Charles  F.  Jenkins,  Alfred  W. 
Chandler  and  John  Hassam  were  executors,  and  came  into  full 
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• 

possession  of  said  letters  patent.     The  Baid  Charles  Jenkins, 
Alfred  W.  Chandler  and  John  Hassam,  executors  as  aforesaid, 

on  the day  of ^,1874,  duly  assigned  said  letters 

patent  to  Alfred  B.  Jenkins,  under  power  contained  in  said 
will,  and  thereby  conferred  upon  them.  The  said  Alfred  B. 
Jenkins,  on  the  fifth  day  of  November,  1874,  duly  assigned 
the  same  to  said  Thomas  William  Clarke.  *  *  *  Where- 
fore defendants  say,  that  the  title  to  said  letters  patent  is  not 
in  the  said  Charles  Nelson,  for  the  States  of  New  York  and 
New  Jersey."  The  plaintiff  takes  issue  on  this  plea,  by  a 
replication. 

Proofs  have  been  taken  by  both  parties,  and  the  case  has 
been  brought  to  a  hearing  thereon.  The  real  question  tried 
and  argued  has  been,  whether  the  plaintiff  has  a  right  to  main- 
tain this  suit  in  his  own  name  alone,  as  it  is  now  brought. 
The  bill  does  not  aver  that  the  plaintiff  is  or  has  been  the  as- 
signee of  the  patent  or  of  any  territorial  grant  under  the 
same.  Therefore,  the  plea,  in  denying  that,  denies  what  is  not 
averred  in  the  bill.  The  allegation  of  the  bill  as  to  the  right 
and  license  conveyed  to  the  plaintiff  by  Jenkins,  by  the  in- 
strument of  February  1st,  1870,  is  not  otherwise  denied  by 
the  plea.  The  parties  have,  however,  treated  the  pleadings 
and  proofs  as  raising  the  question,  whether  the  plaintiff  has 
such  a  title  to,  or  under,  the  patent  as  authorizes  him  to  bring 
this  suit  in  his  own  name  alone ;  and  that  is  the  question 
which  will  be  considered. 

On  the  1st  of  February,  1870,  Jenkins  owned  two  other 
patents  which  had  been  granted  to  him,  besides  the  reissued 
patent  of  1869.  That  reissue  will  be  called  the  1869  patent. 
The  1869  patent  was  for  a  packing  composed  of  refractory 
earth  and  vulcanized  rubber.  Of  the  other  two  patents,  one, 
granted  October  15th,  1867,  was  for  a  packing  for  joints  and 
valves  composed  of  pulverized  mica  and  vulcanized  rubber, 
or  one  composed  of  pulverized  wood  charcoal  and  vulcanized 
rubber.  The  other  patent  was  granted  October  6th,  1868, 
and  was  for  an  "  improvement  in  steam  globe  valves,"  of  that 
class  in  which  an  elastic  or  semi-elastic  packing  could  be  em- 
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ployed,  the  packing  being  in  an  annnlar  chamber  in  the  valve 
head.     Premising  this,  the  instrument  of  1870  was  made.    It 
contains  these  provisions :    "  Whereas  said  Jenkins  is  the  pro- 
prietor of  .certain  inventions  in   the  construction  of  stop 
valves,  cocks,  &c,,  and  in  packing  or  discs  for  stop  valves, 
cocks  and  other  purposes ;  and  whereas  the  said  Jenkins  has 
entered  into  an  arrangement  with  said  Nelson  to  license  him 
to  manufacture  stop  valves,  cocks,  &c.,  under  his  patent  dated 
October  6th,  1868,  and  also  other  valves,  cocks,  ifec,  of  a 
suitable  pattern  to  employ  his  said  patent  packing  or  discs,  and 
said  Nelson  does  agree  to  pay  to  said  Jenkins  certain  royal- 
ties on  the  valves,  cocks,  &c.,  so  made  by  him,  and  to  con- 
duet  the  manufacture  and  sale  of  said  valves,  cocks,  &c.,  in 
a  manner  that  will  insure  tlie  best  results  to  the  parties  herein 
named  :    Now,  therefore,  said  Jenkins  does  hereby  authorize, 
empower  and  license  the  said  Nelson  to  manufacture  and  sell 
valves,  cocks,  &c.,  of  any  and  every  kind,  name  and  descrip- 
tion, for  any  and  every  purpose,  according  to  his  said  letters 
patent,  dated  October  6th,  1868,  and  does  also  authorize  and 
empower  said  Nelson  to  make  any  and  every  other  valves, 
cocks,  &c.,  not  constructed  according  to  said  letters  patent, 
which  can  be  suitably  arranged  for  employing  the  Jenkins 
patent  packing  or  discs,  without  making  the  said  Jenkins 
liable  for  any  infringements  of  letters  patent  on  valves,  cocks, 
&c.,  taken  out  by  any  other  party  or  parties ;  and  said  Jen- 
kins does  hereby  covenant  and  agree  to  and  with  said  Nelson, 
that  he  will  sell  and  promptly  supply  all  his  orders  for  the 
patent  packing  or  discs,  such  as  are  to  be  used  in  the  con- 
struction of  the  valves,  cocks,  &c.,  so  made  by  him  or  for 
him,  at  a  discount  of  twenty  {20)  per  cent,  from  the  latest  list 
of  prices  of  such  packing  or  discs,  advertised  or  circulated  by 
him,  a  copy  of  which  said  list  is  hereunto  annexed,  in  order 
to  show  the  prices  at  this  date ; "  (here  follows  the  list  of 
prices  of  packing  or  discs ;)  ^^  and  the  said  Jenkins  does  also 
covenant  and  agree,  to  and  with  the  said  Nelson,  that  he  will 
not  hereafter  grant  any  authority  or  license  to  any  person  or 
persons  to  manufacture,  within  the  States  of  New  York  and 
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New   Jersey,  any  valves,  cocks,  or  any  article  in  which  shall 
be  used  the  Jenkins  patent  packing  or  discs,  bat  that  said 
Nelson  shall  have  the  exclusive  right  to  manufacture,  within 
the  States  of  New  York  and  New  Jersey,  any  valves,  cocks,  or 
any  other  article,  under  said  letters  patent,  dated  October  6th, 
1868,  or  renewed  patents,  or  patents  for  improvements  there- 
on ;  and  said  Nelson  agrees  to  pay  a  royalty  for  any  article 
he  may  manufacture,  not  within  specified,  in  which  the  said 
packing  is  used,  the  royalty  to  be  fixed  upon  when  such  arti- 
cle, not  specified,  is  manufactured;  and  said  Nelson  shall 
have  the  right  to  sell  in  any  of  the  United  States,  valves, 
cocks,  or  any  other  article,  manufactured  under  said  letters 
patent,   or  renewed  patents,  or  patents  for  improvements 
thereon ;  and,  for  and  in  consideration  of  the  same,  the  said 
Nelson  does  hereby  agree  with  the  said  Jenkins,  his  execu- 
tors, administrators,  and  the  assigns  of  said  Jenkins,  of  said 
patents  for  valves  and  packing,  that  he  will  make  the  busi- 
ness of  manufacturing  and  selling  the  Jenkins  patent  com- 
pression valves  and  gauge  cocks  a  specialty,  that  he  will  en- 
deavor to  introduce  them  into  use  in  preference  to  any  other 
valve  or  gauge  cocks,  and  recommend  them  as  a  superior 
article,  and  that  he  will  manufacture  them  of  good  material, 
and  equal  in  weight  and  workmanship  to  those  heretofore 
manufactured   by  him;    and  said    Nelson    also    agrees  to 
thoroughly  advertise  said  valves  and  cocks,  so  to  be  made  by 
him  or  for  him,  and  bring  them  thoroughly  to  the  attention 
of  persons  using  and  employing  valves  and  cocks,  and  that  lie 
will  purchase  all  the  packings  or  discs  required  for  such 
valves  and  gauge  cocks,  from  said  Jenkins  or  his  legal  repre- 
sentatives, or  those  owning  said  patents,  at  the  aforesaid 
rates,  viz.,  at  a  discount  of  twenty  (20)  per  cent,  from  the 
latest  list  prices,  and  that  he  will  pay  to  said  Jenkins,  his 
executors,  administrators,  or  those  owning  said  patent  of 
October  6th,  1868,  a  royalty  at  the  following  rates,  for  each 
and  every  valve  made  and  sold ; "  (here  follows  a  tariff  of 
royalty  on  each  valve,  according  to  its  inches  of  opening, 
and    on   every    gauge  cock  sold)   "and  said    Nelson   does 
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hereby  agree  to  stamp,  or  have  stamped,  each  and    every 
valve  made  by  him,  or  for  him,  under  said  letters  patent,  as 
follows :     '  Patented,  Oct.  6th,  1868— May  8th,  1866,  reifl- 
fiiied  Aug.   3d,    1869— Oct.   15th,  1867;'   and  said  JN'elBon 
further  agrees  to  account,  at  the  end  of  each  and  every  month, 
for  the  valves  and  cocks,  or  any  other  article  sold  by  him,  or 
for  him,  since  the  last  account  rendered,  specifying  the  sizes, 
and  the  number  of  each  size,  and  articles  sold,  and  to  pay  to 
fiaid  Jenkins,  his  executors,  administrators  or  assigns  of  his 
said  letters  patent,  the  sum  of  money  due  under  this  agree- 
ment, .  and  according  to  such  account,  forthwith ;  and  it  is 
mutually  understood  and  agreed,  that  the  said  Nelson  may 
sell,  transfer,  or  convey  this  right  or  license  to  any  member 
or  members  of  his  firm,  now  or  hereafter  engaged  in  the 
carrying  on  of  business  with  him,  and  that,  in  case  of  the 
death  of  said  Nelson,  this  license  or  right  shall  descend  to  the 
survivor  or  survivors,  or  the  administrators  of  the  deceased, 
who  shall  possess  all  the  rights  and  privileges  guaranteed  to 
said  Nelson  by  this  agreement,  and  such  administrators  may 
sell  such  right  or  license  to  any  parties  in  the  said  firm,  but 
neither  the  said  Nelson,  nor  the  administrators  of  said  Nelson, 
nor  any  member  or  members  of  his  firm,  shall  have  any  right 
to  assign  this  right  or  license  to  any  others  than  tjiose  now 
engaged,  or  those  who  may  hereafter  be  engaged,  in  business 
with  said  Nelson,  without  first  obtaining  a  written  consent  of 
said  Jenkins,  his  executors,  administrators,  or  assigns  of  his 
said  letters  patent ;  and  said  Jenkins  further  agrees,  that  this 
agreement  shall  subsist  for  the  term  of  said  letters  patent, 
and  that  it  shall  be  binding  on  the  lawful  possessors  of  the 
said  letters  patent  for  said  packing,  dated  May  8th,  1866,  re- 
issued August  3d,  1869,  and  dated  October  15th,  1867 ;  and 
the  said  Nelson  agrees  that  this  agreement  shall  subsist  during 
the  term  of  said  letters  patent,  and  shall  be  binding  on  him, 
his  executors,  administrators  and  assigns." 

The  scope  and  meaning  of  the  provisions  of  this  agree- 
ment are  very  plain.  Jenkins  had  a  patent  for  valves  and 
two  patents  for  packing.     The  valves  were  such  as  could  em- 
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ploy  the   patented  packing.    The  patented  packing  could 
also  be  used  in  other  valves,  not  covered  by  the  1868  patent. 
Jenkins  desired  to  retain  in  his  own  hands  the  manufacture 
of  the  packing,  and  to  sell  it.    He  desired  to  create  a  market 
for  it.     He  could  do  so  by  promoting  the  manufacture  and 
*  sale  of  valves  made  according  to  his  1868  patent,  which 
would  require  the  patented  packing,  and  of  other  valves 
which  would  require  it.    By  licensing  the  manufacture  of 
valves  to  be  made  according  to  his  1868  patent,  he  could  de-* 
rive  a  royalty  on  each  valve,  and  at  the  same  time  obtain  a 
profit  on  the  manufactlire  and«sale  by  himself  of  the  packing 
to  be  used  in  such  valve.     He  would  also  be  able  thus  to  en- 
sure that  the  packing  should  be  a  satisfactory  article.    He, 
therefore,  licenses  Nelson  to  make  and  sell  valves  under  the 
1868  patent,  and  other  valves  which  could  employ  the  pack- 
ing of   the   1867  and  1869  patents,   without  making  him 
(Jenkins)  liable  for  infringing  any  patents  for  such  other 
valves.     He  agrees  to  sell  to  Nelson,  for  use  in  such  valves, 
packing  made  under  the  1867  and  1869  patents,  at  specified 
prices.     He  agrees  not  to  license  any  one  to  make  in  New 
York  and  New  Jersey  any  article  in  which  the  packing  of  the 
patents  of  1867  or  1869  shall  be  used.    He  agrees  that 
Nelson  shall  have  the  exclusive  right  to  make  in  New  York 
and  New  Jersey  any  article  under  the  1868  patent.     Nelson 
agrees  to  pay  a  specified  royalty  on  every  valve  made  and 
sold  according  to  the  patent  of  1868,  and  a  specified  royalty 
on  every  gauge-cock  sold  according  to  that  patent,  and  on 
every  other  article  he  should  make,  not  specified,  in  which 
such  packing  should  be  used,  a  royalty  to  be  thereafter  fixed.  * 
J^elson  is  to  have  the  right  to  sell  anywhere  in  the  United 
States  any  article  he  may  make  under  the  1868  patent.    He 
agrees  to  purchase  from  Jenkins  all  the  packing  required  for 
such  valves  and  gauge-cocks,  at  the  prices  specified.    He 
agrees  to  stamp  every  valve  made  by  him  or  for  him  under 
the  1868  patent,  with  the  dates  of  all  three  of  the  patents. 
He  agrees  to  account  to  Jenkins  every  month  for  all  articles 
sold  by  him  under  the  agreement,  and  to  pay  forthwith  the 
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then  to  use  it  for  any  purpose  for  wMcIi  it«>oQld  be  used. 
The  fact  of  Bale  earned  with  it  a  lieenee  to  use  and  a  licenBe 
to  sell  again.  The  instrnment  conveys  to  Nelson  no  right  to 
make  packing  nnder  either  of  the  packing  patents.  The 
royalty  to  be  paid  is  to  be  paid  solely  nnder  the  patent  of 
1868  and  for  a  license  nnder  it.  There  is  no  royalty  to  be 
paid  under  either  of  the  packing  patents.  The  packing  is  to 
be  bought  from  Jenkins  as  an  article  of  merchandise,  at  a 
specified  price,  and  Nelson  agrees  to  bny  from  Jenkins  all 
the  packing  he,  Nelson,  is  to  use.  The  valves  made  accord- 
ing to  the  patent  of  1868  are  to  be  stamped  with  the  dates  of 
all  three  of  the  patents,  because  the  valves  are  made  by  Nel- 
son under  the  patent  of  1868,  and  the  packing  in  them  ia 
made  by  Jenkins  nnder  the  packing  patents.  Whether  the 
instrnment  gives  to  Nelson,  as  against  the  owners  of  the 
packing  patents,  an  exclusive  right  to  nse  the  patented  pack- 
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in^  in  New  York  and  New  Jersey,  is  a  question  not  necessary 
or  proper  to  be  decided  in  this  case.  At  most,  the  instnunent 
18,  as  to  the  patent  sued  on,  a  mere  license. 

It  was  provided  by  §  11  of  the  Act  of  Jnly  4th,  1836, 
(5   U.  S.  Stat,  at  La/rge^  l^l?)  which  was  the  statute  in  force 
when  the  1868  and  1869  patents  were  granted,  and  when  the 
instrument  of  February  Ist,  1870,  was  made,  that  "every 
patent  shall  be  assignable  in  law,  either  as  to  the  whole  inter- 
est, or  any  undivided  part  thereof,  by  any  instrument  in 
writing,  which  assignment  and  also  every  grant  and  convey- 
ance of  the  exclusive  right  under  any  patent,  to  make  and 
nee,  and  to  grant  to  others  to  make  and  use,  the  thing  pat- 
ented, within  and  throughout  any  specified  part  or  portion  of 
the  United  States,  shall  be  recorded  in  the  Patent  Office  . 
within  three  months  from  the  execution  thereof.''    The  14th 
section  of  the  same  Act  provided,  that  an  action  at  law  for  dam- 
ages for  infringement  might  be  brought  "  in  the  name  •  or 
names  of  the  person  or  persons  interested,  whether  as  pat- 
entees, assignees,  or  as  grantees  of  the  exclusive  right  with- 
in and  throughout  a  specified  part  of  the  United  States." 
The  17th  section  of  the  same  Act  gave  original  cognizance 
"  as  well  in  equity  as  at  law  "  to  all  the  Circuit  Courts  of  the 
United  States,  of  '^  all  actions,  suits,  controversies,  and  cases  " 
arising  under  any  patent  law,  and  gave  power  to  such  Courts, 
*'  upon  bill  in  equity  filed  by  any  party  aggrieved,  in  any  such 
case,  to  grant  injunctions,  according  to  the  course  and  princi- 
ples of  Courts  of  equity,"  to  prevent  infringements.    Under 
these  provisions  it  was  always  held,  that  no  mere  licensee  could 
bring  a  suit  for  infringement,  either  at  law  or  in  equity,  in 
his  own  name  alone.    In  Oayler  v.  Wilder ^  (10  Howard^  477, 
494,)  it  is  said,  that  while,  by  the  14th  section  of  the  Act  of 
1886,  the  patentee  may  assign  his  exclusive  right  within  and 
throughout  a  specified  part  of  the  United  States,  and  the 
assignee  may,  upon  such  an  assignment,  sue  in  his  own  name, 
for  an  infringement  of  his  rights,  yet,  in  order  to  enable  him 
to  sue,  the  assignment  must  convey  to  him  the  entire  and  un- 
qualified monopoly  which  the  patentee  held  in  the  territory 
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specified,  excluding  the  patentee  himself  as  well  as  others ; 
and  that  any  assignment  short  of  this  is  a  mere  license.    That 
was  a  suit  at  law.    Wilder,  the  assignee  of  the  whole  of  the 
patent,  had  granted  to  one  Herring  th^  exclusive  right  to 
make  and  vend  the  patented  article,  a  safe,  in  the  citj  and 
<3ounty  of  New  York,  for  a  royalty  of  a  cent  a  pound  on 
each  pound  the  safe  might  weigh.    But  Wilder  reserved  the 
right  to  set  up  a  manufactory  for  making  the  safes  in  the 
State  of  New  York,  not  within  fifty  miles  of  the  city,  and  to 
sell  them  in  the  State  of  New  York,  paying  to  Herring  a  cent 
a  pound  on  each  safe  so  sold  within  the  State.    The  Supreme 
Court  held  that  the  agreement  was  ^^  not  an  assignment  of  an 
undivided  interest  in  the  whole  patent,  nor  the  assignment  of 
an  exclusive  right  to  the  entire  monopoly  in  the  State  or  city 
of  New  York ;  '*  that  it,  was,  therefore,  "  to  be  regarded  as 
a  license  only,"  and  did  not,  under  the  statute,  enable  Herring 
to  maintain  an  action  for  infringement ;  that  Wilder  contin- 
ued to  be  the  legal  owner  of  the  patent ;  and  that  the  suit 
was  properly  brought  in  the  name  of   Wilder.     The  same 
view  was  held  by  Mr.  Justice  Nelson  and  Jtidge  Ingersoll,  in 
the  Circuit  Court  of  the  United  States  for  the  District  of 
Connecticut,  in  Potter  v.  Holland^  (4  Blatchf.  C.  C,  -ff.,  206, 
211.)    If,  within  the  foregoing  principles,  the  plaintiff  in  this 
suit  is  only  a  licensee,  he  cannot  sue  in  equity  without  joining 
with  him  as  plaintiff  the  owner  of  the  legal  title,  {Curtis  on 
Patents,  Sd  ed, ,  §  403 ;)  and  such  owner  is,  in  such  case,  a 
proper  party.     (  Woodworth  v.  Wilson>j  4  Sbwardj  712.)     A 
suit  at  law  is,  in  such  case,  properly  brought  in  the  name  of 
such  owner,  in  behalf  of  the  licensee.    {Goodyear  v.  Mo- 
Bumey,  3  Blatchf.  C.  G.  J?.,  32  ;  Goodyear  v.  BisAopy  4  7rf., 
438.)    These  principles  are  recognized  in  LitUefidd  v.  Perry ^ 
(21  WaUace^  205,  219,  223,)  and  there  is  nothing  in  that  case 
which  favors  the  right  of  the  plaintiff  in  this  case  to  sue 
alone.    The  Court  in  that  case  say  :  "  A  mere  licensee  cannot 
sue  strangers  who  infringe.    In  such  case  redress  is  obtained 
through  or  in  the  name  of  the  patentee  or  his  assignee." 
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The  36th  section  of  the  Act  of  July  8th,  1870,  (16  U.  S. 
StaL  <U  Zarge^  203,)  provides,  that  every  patent  or  any  inter- 
est therein  shall  be  assignable  in  law,  by  an  instrument  in 
writing ;  and  the  patentee,  or  his  assigns  or  legal  representa- 
tives, may,  in  like  manner,  grant  and  convey  an  exclusive 
right,  under  his  patent,  to  the  whole  or  any  specified  part  of 
the  United  States."     This  provision  is  not  different  from 
that  found  in  §  11  of  the  Act  of  1836,  and  is  now  embodied 
in  §  4,898  of  the  Revised  Statutes.    The  "  exclusive  right, " 
under  a  patent,  to  a  specified  part  of  the  United  States,  means 
an  exclusive  right  to  do  everything  under  the  patent,  in  such 
specified  part,  which  the  patentee  could  do,  and  is  the  same 
thing  as  the  "  exclusive  right,"  under  the  patent,  "  to  make 
and  use,  and  to  grant  to  others  to  make  and  use,  the  thing 
patented,  within  and  throughout "  such  specified  part.     Sec- 
tion 56  of  the  Act  of  1870  contains  the  same  provisions,  in 
substance,  which  are  above  cited  from  §  17  of  the  Act  of 
1836,  and  they  are  now  embodied  in  sections  629,  711  and 
4,921  of  the  Revised  Statutes.    Section  59  of  the  Act  of 
1870  provides,  that  an  action  at  law  for  damages  for  infringe- 
ment may  be  brought  "  in  the  name  of  the  party  interested, 
cither  as  patentee^  assignee  or  grantee."    This  means  such  a 
grantee  as  is  referred  to  in  §  36  of  the  Act  of  1870,  and  no 
other  grantee  than  such  as  is  spoken  of  in  §  14  of  the  Act  of 
1836.     The  provision  above  cited  from  §  59  of  the  Act  of 
1870  is  now  embodied  in  §  4,919  of  the  Revised  Statutes. 
There  is  no  ground  for  saying  that  the  scope  of  the  Act  of 
1870  is  greater  than  that  of  the  Act  of  1836. 

Applying  the  foregoing  interpretation  of  the  law  to  the 
provisions  of  the  instrument  under  which  the  plaintiff  claims 
the  right  to  bring  this  suit  in  his  own  name  alone,  it  is  en- 
tirely dear  that  he  has  no  such  right,  because  he  has  not  the 
title  to  the  patent  for  any  part  of  New  York  or  New  Jersey, 
which  is  the  defence  set  up  in  the  plea.  Even  if  the  agree- 
ment between  Jenkins  and  Nelson  gave  to  Nelson  such  an 
exclusive  right  and  license  to  use  the  packing  of  the  reissue 
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the  plamtiffnow  moves  to  remand  the  cause  to  the  State 
Court,  on  the  gronnd  that  this  Court  has  no  jurisdiction  to 
entertain  it.  The  Constitution  of  the  United  States,  {art.  3, 
sec.  2,)  provides,  that  the  judicial  power  of  the  United  States 
shall  extend  to  controversies  between  the  citizens  of  a  State 
and  foreign  citizens  or  subjects.  This  is  the  only  grant  of 
jurisdijstion  over  cases  to  which  foreign  citizens  or  subjects 
are  parties.  The  distinction  between  the  District  of  Colum- 
bia and  a  State  is  clearly  recognized  in  art  1,  sec.  8,  of  the 
Constitution.  The  ground  taken  by  the  plaintiff  is,  that  he 
is  not  a  citizen  of  a  State,  being  only  a  citizen  of  the  District 
of  Columbia. 

The  11th  section  of  the  Judiciary  Act  of  September  24:th, 
1789,  (1  U.  8.  Stat,  at  La/rge^  78,)  gave  original  cognizance  to 
the  Circuit  Courts,  of  all  suits  of  a  civil  nature,  involving 
more  than  $500,  exclusive  of  costs,  where  ^^  an  alien  is  a 
party."  Section  12  of  the  same  Act  provided,  that  if  a  suit 
shoidd  be  ^^  conmienced  in  any  State  Court  against  an  alien," 
involving  more  than  $500,  exclusive  of  costs,  it  might  be  re- 
moved into  the  Circuit  Court  of  the  United  States.  Such 
provision  of  section  11  is  embodied  in  subdivision  1  of  section 
629  of  the  Eevised  Statutes,  and  such  provision  of  section  12 
is  embodied  in  subdivision  1  of  section  639  of  the  Revised 
Statutes.  The  provision  of  section  11  came  before  the  Su- 
preme Court,  for  construction,  in  1800,. in  Mosaman  v.  Hig- 
ffinsonj  (4  DaUaSy  12,)  where  it  appeared  that  the  plaintiff 
was  a  British  subject,  but  it  did  not  appear  that  the  defend- 
ants were  citizens  of  the  United  States.  The  Court  said,  that 
the  section  must  receive  a  construction  consistent  with  the 
Constitution,  and  that,  although  the  statute  said,  in  gen- 
eral terms,  that  the  Circuit  Court  should  have  cognizance 
of  suits  where  "  an  alien  is  a  party,"  yet,  the  legislative  power 
of  conferring  jurisdiction  on  the  Federal  Courts,  was,  in  this 
respect,  confined  to  suits  between  citizens  and  foreigners. 
In  Jackson  v.  Twentymafiy  (2  PeterSj  136,) .  in  1829,  the 
plaintiff  was  alleged  to  be  a  subject  of  the  King  of  Oreat 
Sritaij^  but  no  citizenship  of  the  defendants  was  alleged,  and 
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1804,  it  was  held,  that  a  Circuit  Conrt  had  n<4  jnrisdiction  of 
a  suit  between  a  citizen  of  the  District  of  Oolnmbia  and  a 
citizen  of  a  State,  because  a  citizen  of  the  District  of  Colum- 
bia was  not  a  citizen  of  a  State.    The  question  arose  under 
that  clause  of  §  1 1  of  the  Act  of  1789  which  gave  original 
jurisdiction  to  the  Court,  of  a  suit  '^  between  a  citizen  of  the 
State  where  the  suit  is  brought   and  a  citizen  of  another 
State."     This  ruling  was  followed  in  We^U  v.  Fairfiddj 
{Peter^  C.  C.  i?.,  45,)  in  1811.     In  New  Orleans  v.  Winter^ 
(1  Wheatofiy  91,)  in  1816,  the  Supreme  Court  held,  that  the 
Circuit  Court  had  no  jurisdiction  of  a  suit  between  a  citizen 
ef  a  territory  and  a  citizen  of  a  State,  because  a  territory 
was  not  a  State.     The  above  ruling  in  regard  to  a  citizen  of 
the  District  of  Columbia  was  followed  in  Vasse  v.  Mifflin^ 
(4  Wash,  a  G.  JS.,  519,)  in  1826.     In  Pic^uet  v.  Swariy  (5 
Jlason,  35,  64,)  in  1828,  Judge  Story  says:    "A  citizen  of 
one  of  our  territories  is  a  citizen  of  the  United  States,  but  he 
ifl  not  by  law  entitled  to  sue  or  be  sued  in  the  Circuit  Courts 
of  the  United  States."    In  Prentiss  v.  Brennan^  (ut  supra^ 
Mr.  Justice  Nelson  says :  '^ A  person  may  be  a  citizen  of  the 
United  States  and  not  a  citizen  of  any  particular  State.    This 
is  the  condition  of  citizens  residing  in  the  District  of  Co- 
lumbia^ and  in  the  territories  of  the  United  States,  or  who 
have  taken  up  a  residence  abroad,  and  others  that  might  be 
mentioned.    A  fixed  and  permanent  residence  or  domicil  in 
a  State  is  essential  to  the  character  of  citizenship  that  will 
bring  the  case  within  the  jurisdiction  of  the  Federal  Courts." 
This  view  was  again  asserted  by  the.  Supreme  Court  in  1867, 
in  Barney  v.  BaUi/more  City^  (6  Wallace^  280,  287,)  in  refer- 
ence to  a  citizen  of  the  District  of  Columbia. 

The  defendant  refers  to  §  1,891  of  the  Kevised  Statutes, 
as  making  the  plaintiff  a  citizen  of  a  State.  That  section 
reads  thus :  '^  The  Constitution  and  all  laws  of  the  United 
States,  which  are  not  locally  inapplicable,  shall  have  the  same 
force  and  effect  within  all  the  organized  territories,  and  in 
every  territory  hereafter  organized,  as  elsewhere  within  the 
United  States."     It  is  a  compilation  of  the  provisions  found 
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in  eight  statute^  in  regard  to  eight  different  territories,  which 
stattLtes  are  referred  to  in  the  margin  of  the  section.  The 
provisions  were  substantiaUy  alike,  and  are  found  in  the  stat- 
ntes  organizing  the  several  territories,  from  1850  to  1868. 
One  is  a  specimen  of  all.  The  latest,  Wyoming,  in  1868, 
reads  thns :  ^^  The  Constitution  and  all  laws  of  the  United 
States,  which  are  not  locally  inapplicable,  shall  have  the  same 
force  and  effect  within  the  said  territory  of  Wyoming,  as 
elsewhere  within  the  United  States.''  It  is  sufficient  to  say, 
that  these  enactments  have  no  reference  to  the  District  of 
Columbia,  as  originally  enacted.  They  refer  only  to  the 
specific  territory  named  in  each  statute  The  words  "  organ- 
ized territories,''  in  §  1,891,  cannot  be  so  construed  as  to  in- 
clude the  District  of  Columbia.  And,  if  they  could,  the  sec- 
tion could  not  be  properly  so  construed  as  to  have  the  effect 
to  convert  a  citizen  of  such  District  into  a  citizen  of  a  State, 
within  the  meaning  of  the  statutes  in  regard  to  the  jurisdic- 
tion of  the  Circuit  Courts  over  suits,  either  by  original  cogniz- 
ance or  by  removal. 

As  it  appears,  within  §  5  of  the  Act  of  1875,  that  this  suit 
does  not  involve  a  controversy  within  the  jurisdiction  of  this 
Court,  an  order  will  be  entered  to  that  effect,  and  that  this 
Court  will  proceed  no  further  therein,  and  that  this  suit  will 
be  remanded  to  the  Marine  Court  of  the  city  of  New  York, 
and  that  the  defendant  pay  to  the  plaintiff  his  costs  in  this 
Court,  to  be  taxed. 

» 

Henry  Oreenfidd^  for  the  plaintiff. 
Solomon  F,  HigginSy  for  the  defendant. 
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Badisohb  Anilin  and  Soda  Fabrik 
Alexander  Cochrane  and  others.    In  Equttt. 

Reinaed  letters  patent  No.  4,821,  Division  B,  granted  April  4th,  1871,  to 
Charles  Graehe  aod  Charles  liehermann,  for  artificial  aliaarine  produced 
from  anthracine,  are  valid. 

The  decision  of  this  Court  in  Anilin  y.  Eiffffin,  (15  Blatehf.  0.  C.  R,,  290^  con- 
firmed. 

Artificial  alisarine,  made  according  to  the  process  of  the  patent,  was  a  new 
product,  and  was  patentable. 

The  application  for  the  patent  was  not  accompanied  bj  anj  specimen  of  in- 
gredients or  of  the  componnd ;  bat  it  was  for  the  Patent  Office  to  determine 
whether  the  nature  of  the  case  admitted  of  specimens,  and  the  want  of  them 
is  not  made  a  statutory  defence  to  a  patent. 

The  artificial  alizarine  of  the  patent  is  different  from  chemically  pore  alizarine, 
and  Che  patent  covers  tiie  invention. 

The  patent  is  infringed  by  an  article  produced  by  the  process  of  letters  patent 
No.  158,686,  granted  July  28th,  1874,  to  Heinrich  Caro,  Charles  Graebe  and 
Charles  Liebermann. 

(Before  Whkklib,  J.,  Southern  District  of  New  York,  April  15th,  1879.) 

Wheeler  J.  This  bill  is  brought  upon  Division  B  of  rS- 
ifisned  letters  patent  No.  4,321,  dated  April  4th,  1871,  to 
Charles  Graebe  and  Charles  Liebermann,  for  artificial  alizar- 
ine produced  from  anthracine,  now  owned  by  the  plaintiff. 
The  cause  was  heard  upon  the  pleadings  and  the  plaintiff's 
evidence,  at  October  Term,  1877.  While  it  was  under  con- 
sideration, a  motion  to  open  it  for  taking  further  evidence 
was  filed  bj  the  defendants,  and  evidence  was  taken  upon 
that  motion.  Pending  the  motion  the  parties,  with  the  con- 
sent of  the  Court,  stipulated  all  that  evidence  and  some  other 
into  the  case*  to  be  used  as  if  taken  in  chief,  and  it  has  again 
been  fuUj  heard  upon  the  pleadings  and  all  this  evidence 
and  arguments  of  counsel. 

The  original  patent  was  for  the  process  of  making  this 
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alizarine.  It  was  snrrendered  and  reissned  in  two  divisions, 
one  for  the  process,  and  the  other,  this  one,  for  the  product, 
"yhis  division  of  the  patent,  and  the  question  of  infringe* 
ment  by  the  same  means  as  those  by  which  the  defendants 
are  now  claimed  to  infringe,  were  under  consideration  in  a 
cause  in  favor  of  this  plaintiff,  v,  Hamilton  Manufacturing 
Company,  in  the  Massachusetts  District,  February  4:th,  1878, 
(13  Of.  Gaz.  of  Pat.  Off.^  273,)  and  in  another  cause,  against 
Higgin,  in  this  District,  September,  1878,  (15  Blatchf.  C.  G, 
jB.,  290.)  Several  questions  were  made  there  about  the  rega- 
larity  of  the  reissue,  which  have  not  been  insisted  upon  here. 
The  questions  now  raised  in  argument  are,  whether  this  pro- 
duct is,  in  fact,  so  new  a  product  as  to  be  patentable  under 
the  law  in  any  form  ?  and,  if  it  is,  whether  this  division  of 
the  patent,  as  granted,  covers  it?  and,  if  both,  whether  the 
defendants  infringe  it  ?  These  questions  were  considered  and 
determined  in  those  cases,  as  there  presented.  But  there  is 
considerable  evidence  in  this  case  not  in  either  of  those ;  and, 
therefore,  it  has  been  fully  heard,  examined  and  considered, 
by  itself,  without  resting  its  decision  upon  the  authority  of 
those. 

Alizarine  is  a  natural  dye-stuff,  found  in  the  root  of  the 
madder  jplant,  and  has  long  been  known  as  such,  in  the  art  of 
cAoring.  It  is  formed  and  held  in  the  fibre  of  the  root,  and 
reached  by  disintegrating  the  substances  which  it  is  among, 
separating  it  from  them,  and  securing  it  by  long  and  well- 
known  processes.  It  is  essentially  an  extract  from  among 
other  natural  products,  and  not  in  any  sense  an  artificial  com- 
pound. Its  structure  was  carefully  studied  by  chemists,  and 
its  molecular  formation  ascertained  to  be  composed  of  four- 
teen atoms  of  carbon,  eight  of  hydrogen,  and  four  of  oxygen, 
represented  by  the  formula  Cu  Hg  O4  of  chemists.  The  de- 
fendants insist  that  the  production  of  Oraebe  and  Liebermanu 
is  the  same  thing. 

Anthracine  was  a  waste  product  of  coal-tar — a  hydro-car- 
bon— its  molecules  consisting  of  fourteen  atoms  of  carbon 
and  ten  of  hydrogen,  in  formula  C14  H^o*    A  chinone  had 
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l>een  formed  from  it,  by  replaciog  two  atoms  of  hydrogen 
i^ith  two  of  oxygen,  called  anthrachinone,  with  the  formnla 
Gi4  Hg  O3,  having  two  atoms  less  of  oxygen  than  chemically 
pure  alizarine.  Anthracine  was  not  in  any  sense  a  dye-stuff, 
neither  was  anthrachinone ;  and  neither  did  either  contain 
anything  that  was  a  dye-stuff,  or  any  coloring  matter  which 
could  be  extracted  in  any  manner,  for  none  was  there,  fiut 
their  molecular  structure  was  so  like  that  of  alizarine,  that 
Oraebe  andliebermann  were  led  to  investigate  whether  there 
was  anything  there  from  which  any  substance,  embodying 
the  coloring  principle  of  alizarine,  could  be  produced.  To 
produce  what  would  have  the  same  chemical  formula,  it  was 
necessary  to  add  two  atoms  of  oxygeu,  or  to  replace  two 
atoms  of  hydrogen  with  two  of  hydroxyl.  That  accom- 
plished would  not  insure  the  production  of  the  same  thing, 
although  having  the  same  formula,  nor  anything  with  like 
properties.  The  molecules  to  be  acted  upon  were  very  com- 
plex, and  their  atoms  very  liable  to  be  disarranged  by  any 
process  of  addition  or  substitution.  Graebe  and  Liebermann 
devised  a  method,  involving  various  steps,  for  effecting  the 
changes  desired,  tried  it,  and  succeeded  in  obtaining  a  sub- 
stance whose  formula  would  be  the  same,  and  whose  proper- 
ties the  same  or  like  those  of  alizarine,  and  which  they 
termed  alizarine.  When  they  had  done  this  they  had  not 
discovered  natural  alizarine  anywhere,  and  extracted  it,  but 
they  had  made  an  alizarine  synthetically,  from  substances 
never  before  containing  it,  nor  anything  like  it.  What  they 
made  was  a  worthy  substitute  for,  whether  more  or  less 
nearly  or  exactly  like,  the  natural  alizarine  of  madder. 

If  this  substance  should  be  found  to  be  so  like  natural 
alizarine  that  no  one  could  tell  the  difference  between  them, 
or  know  them  apart  except  by  their  source,  the  question 
would  be  presented,  whether,  even  then,  it  would  not,  of 
itself,  be  subject  under  the  law  to  a  patent  granting  to  its  in- 
ventors an  exclusive  right  to  it,  and  whether  this  patent  is 
not  valid  for  that  purpose.  The  statute  entitled  an  inventor 
of  any  new  and  useful  arty  machine^  ma/nufacture  or  compo- 
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sition  of  matter  to  a  patent  for  it  on  application,  accompanied 
by  a  drawing,  with  references,  "  where  the  nature  of  the  case 
admits  of  drawings,  or  with  specimens  of  ingredients,  and  of 
the  composition  of  matter,  sufficient  in  quantity  for  the  pur- 
pose of  experiment,  where  the  invention  or  discovery  is  of  a 
composition  of  matter."    {Act  of  July  4:thy  1836,  sec.  6,  5  U. 
S.  Stat,  at  Zargey  119.)    The  application  for  this  patent  was 
not  accompanied  by  any  specimen  of  ingredients  or  of  the 
compound.    It  is  urged,  in  argument,  that  this  product  is  not 
a  patentable  composition  of  matter,  and  that  the  absence  of 
specimens  shows  it  is  not,  and  that  it  is  not  a  manufacture, 
nor  anything  mentioned  in  the  patent  law  as  patentable. 
These  terms  in  the  statute  are  not  understood  to  be  placed 
there  as  stools,  betwixt  which  inventors  may  fall  to  the 
groxmd,  but  to  cover  the  whole  range  of  useful  invention,  to 
every  piece  of  which  some  one  of  them,  and  to  mwiy,  more 
than  one  of  them,  will  apply.     This  product  may  fall  under 
the  head  of  either  a  manufacture,  or  a  composition  of  matter. 
If  it  is  a  composition  of  matter  only,  the  statute,  from  the 
context  as  quoted,  may  be  construed  to  mean  that  specimens 
are  to  accompany  the  application,  when  the  nature  of  the  case 
admits  of  specimens.    If  the  statute  is  so  construed,  whether 
the  nattSre  of  a  case  so  admits,  must  be  left  to  the  determina- 
tion of  the  Patent  Office,  subject  to  its  requirement.    And 
in  this  case  it  must  have  been  determined  that  the  nature  of 
the  case  did  not  so  admit,  and  so  none  have  been  required. 
And,  however  this  may  be,  the  statute  has  not  placed  the 
lack  of  specimens  among  the  defences  to  a  patent,  and,  as  it 
was  granted,  it  cannot  fail  for  that  reason. 

The  English  Statute,  (21  Jao.^  1,  e.  3,)  only  saved  grants 
and  privileges  of  the  sole  working  or  making  of  any  manner 
of  new  manufacture  within  the  realm,  to  the  first  and  true 
inventors  of  such  manufactures,  from  the  prohibition  of 
monopolies ;  but,  under  the  liberal  construction  which  the 
word  manufacture  in  the  statute,  fron^the  nature  of  the  sub- 
ject, required,  and,  at  the  hands  of  the  Courts,  received,  to 
carry  out  the  intention,  it  was  extended  so  as  to  cover  all  sub- 
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jects  of  invention  of  material  things  that  were  useful.  {Boul- 
ton  y.  BvU^  2  H.  Blach^  463 ;  Eemhlower  v.  Bovltony  8  T. 
J?.,  95.) 

This  production  of  Graebe  and  Liebermann,  however  like 
natural  alizarine,  was  not  that.  It  was  entirely  new  in  its 
source  and  its  coming.  Ko  one  had  ever  seen  or  known  of 
such  a  thing  before.  •  Its  addition  to  the  productions  known 
before  was,  in  the  language  of  BuUer,  J.,  in  Rex  v.  Arhuyrighty 
{W^^  Pat.  Cos. J  71  j)  a  vast  "improvement  of  the  trade.'^ 
Acoording  to  Heath,  J.,  in  Boulton  v.  BuU^  the  product  only, 
and  not  the  process  alone,  would  have  been  patentable,  under 
the  English  statute.  He  said,  referring  to  the  statute :  "What 
then  falls  within  the  scope  of  the  proviso  ?  Such  manufac- 
tures as  are  reducible  to  two  classes.  The  first  includes 
machinery,  the  second  substances,  (such  as  medicines,)  formed 
by  chemical  and  other  processes,  where  the  vendible  sub- 
stance is  the  thing  produced,  and  that  which  operates  pre- 
serves no  permanent  form."  "  I  a^ked,  in  the  argument,  for 
an  instance  of  a  patent  for  a  method,  and  none  such  could  be 
produced.  I  was  then  pressed  with  patents  for  chemical  pro- 
cesses, many  of  which  are  for  a  method,  but  that  is  from  an 
inaccuracy  of  expression,  because  the  patent  in  truth  is  for  a 
vendible  substance."  This,  of  course,  does  not  show  that, 
under  a  statute  which  includes  the  term  art,  a  process  merely 
would  not  be  patentable ;  but,  a  product  patentable  under  one 
would  be  under  the  other.  In  Steiner  v.  Heald^  (6  Eng.  L,  & 
JEq.  jR.y  536,)  the  patent  was  for  the  invention  of  a  new 
manufacture  of  garancine.  Oarancine  was  an  extract  from 
madder,  having  its  pure  red  coloring  matter,  and  was  well 
known.  The  plaintiff  produced  it  from  spent  madder,  by  the 
same  process  by  which  it  had  before  been  produced  from 
fresh  madder.  It  was  ruled  at  the  trial,  that,  because  it 
was  the  same  substance,  it  was  not  a  new  manufacture.  This 
ruling  was  reversed  in  the  Exchequer  Chamber,  on  the  ground 
that  spent  madder  "  might  be  a  very  different  thing  from 
fresh  madder,  in  its  properties,  chemical  and  otherwise,"  and 
that  whether  it  was  or  not  would  be  material  to  the  validity 
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of  the  patent.  If  it  was,  the  novelty  of  the  manufacture 
wonld  consist  wholly  in  the  material  from  which  it  was  pro- 
duced. There  would  be  a  combination  of  new  materials, 
which  would  be  a  new  combination ;  and  so  there  would  be 
here.  In  the  case  of  The  Wood  Paper  Patent^  (23  TFoW., 
566,)  the  paper  pulp  sought  to  be  covered  by  the  patent  was 
not  made  at  all  by  the  new  process,  but  was  merely  extracted 
by  it.  It  was  cellulose  before  the  treatment  and  after ;  an 
extract  and  not  a  compound ;  and  its  patentability  appears  to 
have  been  denied  on  that  ground.  There  was  no  new  com- 
bination about  it. 

« 

The  plaintiff  does  not,  however,  rest  the  claim  of  novelty 
upon  the  production  from  a  new  source,  but  claims,  upon  the 
evidence,  that  the  thing  itself,  independent  of  its  source,  when 
compared  with  the  alizarine  of  madder,  is  different  from  it. 
The  defendants  deny  this,  and  the  evidence,  although  all  credi- 
^e,  in  view  of  the  honesty  and  sincerity  of  the  witnesses,  is 
somewhat  conflicting.  The  question  is  one  of  fact,  and  quite 
intricate,  involving  a  high  degree  of  skill  in  the  subject,  and 
requiring  the  aid  of  persons  possessed  of  it,  which  has  been 
furnished  by  both  sides. 

Considerable  of  the  testimony,  and  especially  of  that  from 
abroad,  taken  probably  without  the  presence  of  counfiel  who 
manage  the  cause,  goes  to  show  only  what  Graebe  and  Lieb- 
ermann  sought  after,  and  thought  they  had  found,  when  they 
had  succeeded  with  their  experiments,  rather  than  to  show 
what  they  actually  did  discover  and  invent.  Bat,  what  they 
sought  for,  intended,  or  thought,  does  not  seem  to  be  of  so 
much  importance  here.  An  invention  is  not  like  a  will,  de- 
pending on  intention.  It  is  a  fact,  and,  if  the  fact  exists,  it 
does  not  appear  to*  be  material  whether  it  came  by  design,  or 
accidentally  without  being  bidden.  The  question  here  is, 
whether  this  substance  which  they  produced  is,  in  its  struc- 
ture and  properties,  old  or  new ;  and  not  whether  they  looked 
for  something  old  or  new,  or  thought  they  had  found  either 
one  or  the  other.  Separated  from  the  rest,  the  testimony  as 
to  whether  this  product  is  actually  different  from  the  other, 
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in  some  respects  material  to  dye-staffs,  is  full,  and  not  very 
conflicting.  Each  has  the  formula  C^  Hg  O4,  but  that  is  not 
condnsive.  Alone  it  is  hardly  a  circnmstance.  Chemists  on 
each  side  of  the  case  agree  about  this.  Prof.  Chandler,  at 
page  204,  so .  expresses  himself,  and  instances  diamonds  and 
plumbago  as  having  the  same  formula  without  any  resem- 
tlanee.  The  testimony  of  President  Morton  at  page  466, 
and  that  of  Prof.  Hcdrick  at  page  52,  is  to  the  same  effect. 
As  an  example  akin  to  this  question,  shown  by  the  evidence, 
there  is  the  pnrpurine  of  madder,  whose  formula  is  C^  Hg  O5. 
Perkin  discovered  a  purpurine  from  anthracene,  which  he 
called  anthrapnrpurine ;  Auerbach,  a  purpurine  from  the 
same  source,  which  he  called  isopurpurine.  Some  say  these 
two  are  the  same  and  others  that  they  are  different,  but  all 
agree  that  both  are  different  from  the  purpurine  of  madder, 
yet  each  has  the  same  formula  C14  Hg  O5. 

The  presence  of  these  newly  discovered  purpurines  in  the 
artificial  alizarine,  where  they  are  said  to  have  and  appear  to 
have  an  important  influence,  is  relied  upon  largely  as  show- 
ing that  it  is  different  from  the  natural  alizarine.  The  testi- 
mony of  several  eminent  and  reliable  chemists  is  to  the  effect 
that  it  is  so  present.  The  testimony  of  Prof.  Chandler,  who 
is  also  eminent  and  reliable,  is  largely  depended  upon  to  show 
to  the  contrary ;  yet  after  spending  a  great  deal  of  time  in 
investigating  the  subject,  and  after  having  testified  in  regard 
to  it  several  times  before,  and  as  late  as  November,  1878,  he 
testified  further,  speaking  of  the  process  of  the  patent : 
"  I  am  to-day  unable  to  say  whether  anthrapurpuriDe  or  iso- 
pnrpurine  is  a  necessary  by-product  of  the  bromine  process  of 
Graebe  and  liebermann."  He  appears  to  depend  largely 
upon  what  they  intended  and  thought,  in  settling  in  his  own 
mind  what  they  did.  The  little  importance  of  their  inten- 
tions and  suppositions  becomes  more  apparent,  when  it  is  con- 
sidered, in  this  connection,  that  isopurpurine  and  anthrapur- 
puriDe, whether  the  same  or  different,  were  not  discovered  at 
all  until  1870,  long  after  the  invention  and  patent.  On  this 
question  it  seems  sufficient  to  say,  without  specifically  refer- 
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ring  to  the  eyidence  farther,  that  it  is  satiafaetorilj  f oiindy  as 
a  matter  of  fact,  that  this  artificial  alizarine  of  the  patent  is 
essentially  different,  in  capabilities  and  properties,  from  chem- 
ically pure  alizarine,  madder  alizarine,  or  any  coloring  matter 
before  known  and  used. 

It  has  been  argued  with  much  plausibility,  for  the  defend- 
ants, that  the  patent  itself  is,  in  intention  and  effect,  a  patent 
for  chemically  pure  alizarine ;  that  the  various  steps  of  the 
process  described  in  it  might  as  well  be  represented  by  chem- 
ical notation,  in  equations  and  formulae  which  would  end  in 
the  formula  C14  Hg  O4 ;  and  that,  if  the  finding  should  be  as 
just  stated,  the  invention  would  be  of  one  thing,  and  the  pat- 
ent for  another,  and  that  patented  old  and  well  known.  Here, 
in  view  of  the  evidence  relied  upon  in  support  of  these  prop- 
ositions, the  distinction  between  what  the  inventors  actually 
did,  and  what  they  intended  to  do  and  supposed  they  had 
done,  as  well  as  the  difference  between  this  patent  and  others 
and  other  documents,  must  be  attended  to.  In  the  specifica- 
tion of  an  English  patent,  and  elsewhere  in  writings,  they 
characterized  this  product  as  chemically  pure  alizarine.  There 
is  considerable  controversy  among  experts  about  the  meaning 
of  that  expression  where  used.  But  neither  that  expression, 
nor  the  formula  for  it,  is  used  in  this  patent,  and  this  patent 
must  speak  for  itself,  and  be  understood  as  expressing  what 
is  to  be  gathered  from  what  is  there.  Oonsidering  anthracene, 
or  anthrachinone,  as  the  starting  point,  the  patent  describes  & 
series  of  chemical  reactions  ending  with  the. "  yellow  flocks  of 
alizarine."  These  reactions  might  be  stated  in  equations,  but 
it  is  to  be  remembered  that,  as  shown  before,  the  successive 
formulse,  when  stated,  would  not  show  all  the  characteristics 
or  properties  of  the  corresponding  substances.  So,  the  fact 
that  they  could  be  expressed  ip  equations,  and  that  chemists 
would  understand  the  same  things  when  so  expressed  that 
they  do  as  now  expressed,  is  not  at  all  decisive.  Neither 
could  the  actual  effect  of  such  reactions  be  accurately  calcu- 
lated beforehand.  They  must  be  first  tried  and  their  effect 
found  from  the  actual  result. 
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The  question  here  is  what  in  fact  this  result,  the  alizarine 
in  yellow  flocks,  is-  There  can  be  no  fair  doubt,  upon  the 
evidence,  but  that  the  process  can  be  carried  out  to  a  practi- 
cal result.  Several  persons  testify  that  they  have  done  it, 
and  no  one  testifies  that  these  persons  have  not  done  it,  nor 
really  that  it  cannot  be  done.  Those  who  have  done  it  to  any 
considerable  extent  agree,  also,  in  testifying,  that  a  practical 
dye-8tn£  is  produced,  which,  although  represented  in  formula 
like  chetnicaUy  pure  alizarine,  and  probably  containing  it,  is 
different  from  it.  Upon  this  testimony,  considered  with  all 
the  other  testimony  and  evidence,  it  is  found  that  the  pro- 
duct of  the  patent  is  different  from  chemically  pure  alizarine, 
and  that  the  patent  covers  the  invention. 

It  remains  to  be  considered  whether  the  defendants  in- 
fringe. That  they  deal  in  an  article  produced  by  the  process 
of  subsequent  letters  patent.  No.  153,536,  dated  July  28th, 
1874,  to  Heinrich  Caro,  Graebe  and  Liebermann,  is  proved 
and  not  disputed.  If  that  substance  is  the  same,  they  do 
infringe. 

In  the  patent  in  controversy,  anthracene  was  to  be  con- 
verted into  anthraehinone  by  a  known  process  mentioned ; 
and  anthraehinone  into  alizarine,  according  to  Prof.  Chandler, 
by  adding,  by  means  of  bromine,  two  atoms  of  oxygen  ;  or, 
according  to  President  Morton,  by  substituting  two  atoms  of 
hydroxyl  for  two  atoms  of  hydrogen,  by  introducing  in  place 
of  the  hydrogen,  bromine,  which  could  be  replaced  by  the 
hydroxyl ;  or,  ac.cording  to  Prof.  Ordway,  by  replacing  the 
hydrogen  with  hydroxyl  by  the  use  of  bromine  as  a  radical. 
These  are  understood  to  be  merely  different  descriptions  of 
the  same  chemical  process,  in  wliich  the  bromine,  as  said  by 
Prof.  Hedrick,  does  not  inhere  at  all  in  the  result.  It  served 
only  as  a  sort  of  vehicle  to  carry  in  what  was  necessary,  and 
fetch  away  what  was  not  wanted,  without  disarranging  the 
rest  It  was  discovered  that  sulphuric  acid  was  superior  to 
bromine  for  this  purpose,  performing  the  same  offices  in  the 
same  way.  Tlie  Caro  patent  is  for  this  improvement.  Some 
say  this  was  merely  substituting  one  well-known  equivalent 
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for  another ;  others,  that  it  involved  inventive  skill.  "Which 
are  right  is  of  no  consequence  here  now.  There  is  bnt  little, 
if  any,  disagreement  about  the  result  being  the  same. 

The  defendants  stoutly  invoke  Oraebe  and  Liebermann 
themselves  in  support  of  some  of  their  positions.  Their 
statements  upon  this  subject  have  been  observed.  They 
state  that  they  tried  sulphuric  acid  at  first,  but  made  the  mis- 
take of  using  too  low  heats.  That  "  Caro  first  noticed  that 
anthrachinone,  if  heated  with  sulphuric  acid  to  above  200**, 
would  give  sulpho-acids,  which,  on  fusing  with  hydrate  6f 
potash,  formed  alizarine,  the  same  as  the  bromine  compound." 
They  describe  the  development  of  this  process  further,  and 
then  say,  further:  "The  first  process  is,  therefore,  identical 
with  the  first  bromine  method  given  above."  They  then  de- 
scribe the  second  method,  and  add,  in  conclusion :  "  On  fus- 
ing the  two  sulpho-acids,  they  give  alizarine  exactly  like  the 
monobrom-,  and  dibrom-,  anthrachinone."  The  patent  is  to 
the  same  effect.  The  specification  commences :  "  This  inven- 
tion rektes  to  improvements  on  an  invention  described  in  let- 
ters patent  of  the  United  States,  granted  to  Charles  Lieber- 
mann and  Charles  Graebe,  for  improvements  in  preparing 
coloring  matters,  dated  the  6th  day  of  October,  18C9,  No. 
95,465,  in  which  the  preparation  of  artificial  alizarine  is  based 
upon  the  action  of  caustic  alkalies  upon  bibrom-anthrakinon 
or  bichlor-anthrakinon.  We  have  now  discovered  that  a  sim- 
ilar result  may  be  obtained  by  substituting  sulphuric  acid  for 
bromine  or  chlorine,  in  the  above  process." 

Both  the  intended  and  the  actual  identity  between  the 
products,  as  to  Voth  source  and  properties,  seem  to  be  clearly 
established.  And  the  establishment  of  this  is  of  some  im- 
portance, bearing  upon  the  question  of  fact,  before  consid- 
ered, as  to  the  likeness  between  the  natural  and  artificial  aliz- 
arine. Prof.  Chandler,  upon  whose  testimony  the  defendants 
appear  to  most  strongly  rely,  claims  that  the  differences  be- 
tween them  have  been  found  in  the  product  of  the  latter  pat- 
ent and  not  in  that  of  the  former.  This  may  well  have  been, 
because  they  have  not  been  so  much  looked  for  in  the  former. 
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But,  if  the  products  of  the  two  patented  processes  are  iden- 
tical, as  is  here  found,  what  he  recognizes  as  differences  to 
sonoie  extent  in  the  product  of  the  latter  patent  woidd  be 
found  in  that  of  the  former,  if  persistently  sought  after. 

These  conclusions  are  the  more  satisfactory,  because  they 
are  in  accordance  with  those  reached  in  the  two  former  cases 
upon  this  same  division  of  this  patent,  in  the  one  of  which,  in 
this  District,  much  reliance  was  placed  upon  the  decision  of 
that  in  the  District  of  Massachusetts,  and  the  opinion  of 
Judge  Shepley  there. 

Let  there  be  a  decree  establishing  the  validity  of  this 
division  of  the  patent,  and  for  an  injunction  and  an  account, 
according  to  the  prayer  of  the  bill,  with  costs. 

Oeorge  Oifford  and  John  Van  Santvoord^  for  the  plaintiff. 

Dickerson  d6  Beaman^  for  the  defendants. 


KOBERT   CODMAN   AND   HeNRY   A.    JoHNSON 

V8. 

The  Vermont  and  Canada  Railroad  Company. 

The  trustees  and  managers  of  the  Vermont  Central  Railroad  Company  and  the 
Vermont  and  Canada  Railroad  Company  issued  notes,  to  the  amount  of 
$1,000,000,  in  sums  of  $1,000  each,  hy  which  they,  as  trustees  and  managers 
only,  reciting  that  it  was  in  accordance  with  the  votes  of  the  stockholders  of 
the  two  companies,  and  by  virtue  of  a  decree  of  the  Court  of  Chancery  of 

^  the  State  of  Vermont  and  of  a  special  Act  of  the  Legislature  of  Vermont, 
promised  to  pay  to  the  order  of  the  defendant  the  sum,  20  years  from  date, 
with  interest  at  the  rate  of  ^per  cent,  per  annum  payable  semi-annually,  at 
their  office  in  Boston,  on  presentation  of  the  interest  coupons  attached.  The 
notes  were  signed  by  the  trustees  and  managers,  as  such,  and  interest  coupons, 
payable  to  bearer,  for  each  instalment  of  interest,  were  attached.    On  each 
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note  was  this  endorsement,  signed  by  the  treasurer  of  the  defendant,  under 
its  seal :  "  For  yalue  received,  the  Vermont  and  Canada  Railroad  Company 
hereby  guarantee  the  payment  of  the  within  note,  principal  and  interest,  ac- 
cording to  its  tenor,  and  order  the  contents  thereof  to  be  paid  to  the  bearer." 
The  notes  were  put  on  the  mnrket,  and  C.  purchased  60  of  them  at  par  and  I, 
without  notice  in  regrard  to  them,  beyond  the  general  knowledge,  open  to  all, 
of  the  location  and  situation  of  the  railroads,  and  what  appeared  upon,  and 
would  be  suggested  by,  the  face  of  the  instrument.  C.  sued  the  defendant  to 
recoyer  the  amount  of  2  coupons  on  each  of  the  60  bonds.  The  defendant 
admitted  the  "  demand,  notices  and  protest  of  said  coupons,  as  they  fell  due." 
ffeld  : 

(1.)  The  defendant  became  liable  upon  the  notes,  as  guarantor,  to  any  one  to 
whom  the  guaranty  would  run  and  who  would  be  entitled  to  sue  upon  it; 

(2.)  Whether  the  guaranty  was  negotiable,  (jiiere  ; 

(8.)  The  endorsement  was  a  contract  of  endorsement,  running  to  the  l>earer ; 

(4.)  The  admission  as  to  demand,  notices  and  protest,  is  sufficient  to  show  that 
the  liability  of  the  defendant  as  endorser  became  fixed ; 

(6.)  Interest  at  the  rate  of  ^  per  cent,  per  annum,  and  no  more,  can  be  recoTered 
on  the  notes,  with  interest  at  that  rate,  on  such  interest,  as  damages,  from  the 
time  when  payment  should  have  been  made. 

(Before  Wheeler,  J.,  Vermont,  April  15th,  1879.) 

Wheeler,  J.  This  is  an  action  of  assumpsit  against  tbe 
defendant,  as  guarantor  and  endorser  of  fifty  negotiable 
bonds,  of  one  thousand  dollars  each,  to  recover  arrears  of  in- 
terest thereon,  and  has  been  tried  by  the  Court  upon  stipula- 
tion of  the  parties  waiving  a  jury,  filed. 

The  defendant  leased  its  road,  before  it  was  built,  to  the 
Vermont  Central  Eailroad  Company,  reserving  semi-annual 
rent  equal  to  eight  per  cent  annual  interest  on  its  cost,  and, 
to  secure  payment,  took  a  stipulation  for  re-entry  and  a  con- 
veyance of  the  Vermont  Central  Railroad,  to  be  operative  on 
default,  giving  a  right  "  to  receive  all  tolls,  fares  and  other 
lawful  income  receivable  for  the  use  of  the  said  railroads," 
and,  after  paying  expenses,  to  ''apply  the  residue  of  its  said 
receipts  in  and  towards  the  payment  of  all  rent  then  in 
arrear  and  unpaid."  The  Vermont  Central  Kailroad  Com-^ 
pany  also  mortgaged  its  road  by  two  successive  mortgages, 
subject  to  the  security  for  the  Vermont  and  Canada  rent. 
Defanlt  was  made  of  the  mortgage  debts,  and  also  of  the 
rent,  and  the  roads  were  surrendered  to  the  mortgage  trus- 
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tees.     The  Vermont  and  Canada  Company  brought  a  bill  in 
equity,  in  the  Court  of  Chancery  of  the  State,  to  enforce  its 
security  for  the  payment  of  its  rent,  and  the  roads  were  by 
that  Court  placed  in  the  hands  of  receivers*.     Much  question 
was  made,  in  that  proceeding,  as  to  the  effect  and  validity  of 
the  lease  and  conveyance  to  secure  rent,  but  they  were  finally 
held  valid  and  operative,  by  the  Supreme  Court  of  the  State, 
on  appeal,  and  the  amount  of  the  annual  rent  was  fixed,  but  it 
was  not  decided  that  the  possession  of  the  roads  should  go  to 
the  Vermont  and  Canada  Company,  and  they  were  left  in  the 
hands  of  receivers,  to  be  operated,  and  to  have  the  income 
applied  in  satisfaction  of  the  rent,  and,  after  that,  of  the 
mortgage  debt,  subject  to  the  control  of  the  Court  of  Chan- 
cery.    (  Vt  db  Canada  H,  B,  Co.  v.  Vt.  Central  R,  li.  Co,^ 
34  Vt^  1.)    After  that  decree,  an  agreement  was  entered 
into  between  the  Vermont  and  Canada  Company  and  other 
security  holders,  sanctioned  by  a  special  Act  of  the  Legisla- 
ture of  the  State,  by  virtue  of  which  a  further  decree  was 
entered  up  in  the  cause,  authorizing  an  increase  of  the  stock 
of  the  Vermont  and  Canada  Company  to  two  millions  of 
dollars,  and  providing  for  the  payment  of  rent  equal  to  eight 
per  cent,  annual  interest  on  that  amount,  which  was  to  "  be 
paid  by  the  trustees  and  receivers  from  time  to  time  in  pos- 
session of  said  roads  and  property,  and  from  the  income 
thereof,"  and,  for  the  payment  of  the  residue,  after  paying 
certain  expenses,  to  the  subsequent  security  holders,  and  for 
keeping  the  cause  on  foot,  with  liberty  to  any  party  to  apply 
to  the  Court  for  further  orders  therein.     The  trustees  and  re- 
ceivers in  possession,  from  time  to  time,  with  consent  of  the 
Vermont  and  Canada  Company,  and  some  of  the  other  secu- 
rity holders  and  representatives  of  others,  obtained  orders  of 
the  Court  for,  and  negotiated,  equivalent  loans.     In  the  fore 
part  of  1871,  they  represented  to  the  directors  of  the  defend- 
ant, that  they  were  under  a  large  floating  debt,  incurred  in 
building  extensions  of  the  Vermont  and  Canada  Eailroad,  in 
improving  the  road-beds  and  superstructure  of  the  Vermont 
Central  and  Vermont  and  Canada  roads,  and  in  procuring 
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additional  equipment  for  them,  and  proposed  measures  for  re- 
lief. They  adopted  a*  resolution  providing  for  new  stock  to 
pay  for  and  represent  the  cost  of  the  extension^  and  for  a 
new  loan  of  a  million  of  dollars,  to  be  endorsed  and  guaran- 
teed by  that  company,  and  for  a  meeting  of  the  stockholders 
to  consider  the  subject.  Meetings  of  the  directors  and 
stockholders  were  held  on  the  16th  day  of  May  in  that  year, 
and  it  was  voted  at  each,  that  the  company  should  endorse 
and  guarantee  the  notes  of  the  trustees  and  managers,  to  the 
amount  of  one  million  of  dollars,  payable  in  twenty  years 
from  date,  and  bearing  interest  at  the  rate  of  eight  per  cent, 
per  annum,  payable  semi-annually,  and  the  treasurer  was 
authorized  to  execute  the  endorsement  and  guarantee.  Appli- 
cation to  the  Court  was  made  immediately  by  the  trustees 
and  managers,  for  leave  to  the  Vermont  and  Canada  Com- 
pany to  issue  new  stock,  and  for  them  to  issue  their  notes  for 
the  loan,  which  was  granted,  and  that  company  was  author- 
ized to  issue  five  hundred  thousand  dollars  of  new  stock,  on 
account  of  the  construction  of  the  branches,  to  meet  a  part 
of  the  floating  debt,  and  the  trustees  were  authorized  to  issue 
their  notes,  as  stated,  to  the  amount  of  a  million  of  dollars, 
to  be  endorsed  and  guaranteed  by  the  company,  to  meet  the 
residue.  The  notes  were  issued  in  sums  of  one  thousand  dol- 
lars each,  by  which  the  trustees  and  managers,  as  trustees 
and  managers  only,  reciting  that  it  was  in  accordance  with 
the  votes  of  the  stockholders  of  the  Vermont  Central  and 
Vermont  and  Canada  Bailroad  Companies,  and  by  virtue  of 
a  decree  of  the  Court  of  Chancery,  as  well  as  of  a  special  Act 
of  the  Legislature  of  Vermont,  promised  to  pay  to  the  order 
of  the  Vermont  and  Canada  Railroad  Company,  the  sum,  at 
the  time  specified,  with  interest  at  the  rate  specified,  at  their 
oflSce  in  Boston,  on  presentation  of  the  interest  coupons  at- 
tached, and  signed  by  the  trustees  and  managers,  as  such* 
and  interest  coupons,  payable  to  bearer,  for  each  instalment 
of  interest,  were  attached.  On  each  was  endorsed,  by  the 
treasurer,  under  the  seal  of  the  defendant  company :  "  For 
value  received,  the  Vermont  and  Canada  Railroad  Company 
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hereby  guarantee  the  payment  of  the  within  note,  principal 
and  interest,  according  to  its  tenor,  and  order  the  contents 
thereof  to  be  paid  to  the  bearer."  The  notes  so  executed 
and  endorsed  were  put  upon  the  market,  and  the  plaintiffs 
parchased  fifty  of  them  at  par  and  one-eighth,  without  no- 
tice in  regard  to  them  beyond  the  general  knowledge,  open 
to  all,  of  the  location  and  situation  of  these  railroads,  and 
what  appeared  upon,  and  would  be  suggested  by,  the  face  of 
the  instrument.  The  coupons  were  paid  by  the  trustees  and 
managers  to  January  1st,  1876.  Those  falling  due  July  Ist, 
1876,  and  January  1st,  1877,  were  not  paid.  The  "demand, 
notices  and  protest  of  said  coupons  as  they  fell  due  "  is  admit- 
ted in  writing  by  the  defendant.  This  suit  is  brought  to  re- 
cover the  amount  due  upon  them. 

The  defendant  insists,  that  the  agreement  of  guarantee 
and  the  obligations  of  endorser  were,  under  the  circumstances, 
wholly  outside  the  scope  of  the  corporate  powers  of  the  de- 
fendant and  not  binding ;  that  it  was  mere  accommodation 
paper  as  to  the  defendant,  and  that  the  guarantee  was,  there-* 
fore,  not  binding ;  that  the  endorsement  is  not  sufficient  in 
form  to  bind  the  defendant  as  endorser ;  that  its  liability  as 
endorser  would  not  become  fixed  by  the  demand,  notice  and 
protest  admitted  of  the  coupons ;  th&t,  if  the  endorsement 
was  sufficient  and  the  protest  good,  the  guarantee,  coupled 
with  the  endorsement,  would  show  that  both  were  for  accom- 
modation and  prevent  liability  of  the  defendant. 

The  statute  law  of  the  State  then  was  and  now  is :  "  Every 
railroad  corporation  within  this  State,  if  it  shall  vote  so  to  do, 
at  a  meeting  of  the  stockholders,  called  for  such  purpose,  shall 
have  power  to  issue  their  notes  or  bonds,  for  the  purpose  of 
building  or  furnishing  their  roads,  or  paying  any  debts  con- 
tracted for  building  or  furnishing  the  same,  bearing  such  a 
rate  of  interest,  not  exceeding  seven  per  centy  and  secured  in 
such  manner,  as  they  may  deem  expedient."  {Oen.  Stat,  Vty 
237,  sect,  97.)  "All  notes  or  bonds  which  may  be  issued 
under  and  by  virtue  of  the  provisions  of  this  chapter  shall  be 
issued  for  a  sum  not  less  than  one  hundred  dollars,  and  shall 
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be  made  payable  in  not  less  than  three  years,  nor  more  than 
twenty  years,  from  the  time  of  issuing  the  same."  (Id.j  sect. 
99.)  The  form  in  which  railroad  companies  should  become 
parties  to  notes  or  bonds  issued,  \^hether  as  makers,  guaran- 
tors or  endorsers,  would  not  seem  to  be  important  for  bring- 
ing them  within  the  provisions  of  these  sections,  if  their 
object  should  be  within  the  scope  of  the  power  conferred,  and 
they  should  not  be  issued  contrary  to  the  provisions.  The 
power  extends  to  building  and  furnishing  their  roads  and  to 
paying  debts  for  those  things.  In  this  case,  no  witness  has 
testified  directly  to  what  the  purpose  was  for  which  these 
notes  were  made  and  sold.  All  that  appears  on  that  subject 
is  what  appears  from  the  corporate  acts  and  conduct  of  the 
defendant  in  connection  with,  and  upon  the  representations 
of,  the  trustees  and  managers.  They  were  issued  and  sold  to 
pay  a  floating  debt,  ^his  debt  was  represented  to  be  for  con- 
struction of  new  road  under  the  charter  of  the  Vermont  and 
Canada  Railroad,  and  for  improving  the  road-beds  and  super- 
structure and  providing  equipment  for  both  roads.  The  de- 
fendant voted  to  issue  its  new  stock  to  pay  for  the  construc- 
tion, and  to  endorse  and  guarantee  the  notes  to  pay  the  rest 
of  the  debt,  upon  these  representations.  The  question  of  fact 
involved  is  to  be  found  upon  such  evidence  as  is  competent 
to  bind  the  defendant.  This  corporate  action  is  deemed  suffi- 
cient to  show,  as  against  the  defendant,  that  the  debt  was, 
and  it  is  found  to  have  been,  a  debt  contracted  for  those  pur- 
poses. This  purpose  was  building  and  furnishing  the  roads, 
within  the  meaning  of  the  statute.  The  power  only  extends, 
however,  to  building  and  furnishing  their  roads,  and,  if  these 
were  not  the  defendant's  roads,  this  building  and  furnishing 
did  not  come  w^ithin  the  statute.  It  is  said,  in  argument,  that 
the  defendant  has  never  actually  had  any  railroad  at  all ;  for, 
it  leased  its  road  by  perpetual  lease,  before  it  was  built,  re- 
serving to  itself  rent,  so  that  it  had  nothing  left  but  a  rent 
charge  upon  the  roads  of  others.  {Litt.^  sect  218 ;  Co.  LiU.^ 
144  a.)  This  is  true,  except  as  to  the  stipulation  for  re-entry 
into  the  road  leased,  and  the  conveyance  taken  of  the  other  to 
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secure  the  rent,  and  true  notwithstanding  them,  nntil  there 
was  a  default  entitling  them  to  the  roads,  and  until  it  availed 
itself  of  its  right  to  the  roads.     When  their  proceeding  in 
equity  to   enforce  the  security  produced  a  receiver  of  the 
roads  and  put  them  into  the  possession  of  receivers,  the  re- 
ceivers were  mere  oflScers  of  the  Court,  without  any  rights 
whatever  of  their  own,  and  they  held  the  property  under  the 
direction  of  the  Court,  by  the  title  of  and  for  whoever  should 
ultimately  be  entitled  to  it.     The  Supreme  Court  of  the  State 
held  that  the  defendant  was  entitled  to  it  to  hold  until  the 
profits  should  pay  the  rent,  but,  under  the  then  existing  cir- 
cumstances, left  the  roads  in  the  hands  of  the  receivers,  and 
accorded  to  the  defendant  its  rights,  by  requiring  the  profits 
to  be  paid  upon  the  rent.     The  roads  were,  then,  the  roads  of 
the  defendant,  and  would  continue  to  be  so  until  the  rent 
should  be  paid.     The  agreements  and  transactions  which  re- 
sulted in  the  compromise  decree  did  not  vary  the  title  and 
right  of  the  defendant  to  the  property.     By  the  express 
terms  of  the  decree,  it  was  provided,  clause  fourth :  *'  That 
rent  shall  be  paid  to  said  Vermont  and  Canada  Eailroad  Com- 
pany, upon  said  sums  of  two  millions  of  dollars,  chargeable 
upon  the  whole  property  and  income  of  said  roads,  as  a  first 
lien  thereon,"  i&c.     There  was  no  conveyance  by  anybody  to 
the  trustees  and  receivers.     They  were  there  in  possession, 
under  the  orders  of  the  Court,  without  title  of  their  own,  and 
were  merely  left  there  without  title  of  their  own,  and  with 
no  provision  for  them  to  acquire  title.     The  ownership  was 
that  of  the  defendant,  to  the  extent  of  its  rent,  then  in  the 
mortgagees  of  the  first  mortgage,  to  the  extent  of  the  mort- 
gage debt,  and  then  in  the  mortgagees  of  the  second  mortgage, 
to  the  extent  of  that  debt,  and  then  in  the  Vermont  Central 
Bailroad  Company.     The  arrangement,  so  far  as  its  terms 
were  concerned,  was  perpetual.     If   successful  enough,   it 
might  work  out  a  right  in  the  Central  Company  to  the  pos- 
session of  the  roads,  subject  to  the  lien  of  the  defendant,  by 
paying  off  the  mortgage,  after  satisfjring  the  accruing  rent, 
but  that  would  never  increase  the  rights  of  the  trustees  and 
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receivers ;  they  would  all  the  while  remain  in  possesBion  for 
others.  In  this  situation  they  were  claimed  to  be,  and  for 
some  purposes  were  held  to  be,  receivers  of  the  Court.  (  VL 
dk  Canada  R.  R.  Co,  v.  VL  Central  R.  R.  Co.,  46  Vt,  792.) 
When  they  asked  for  an  order  to  sell  the  property  as  re- 
ceivers, the  Supreme  Court  of  the  State  held  that  they  were 
not  receivers  strictly,  but  rather  managing  agents,  (/c?.,  50 
Vty  500.)  It  is  no  part  of  the  present  purpose  here  to  do 
more  than  ascertain  whether,  under  the  laws  of  the  State,  and 
the  procedure,  as  expounded  by  the  Courts  of  the  State,  the 
roads  were  the  roads  of  the  defendant  for  furnishing  and 
equipment.  For  this  purpose  it  is  not  necessary  that  they 
should  belong  to  the  defendant  absolutely,  to  every  intent 
and  for  all  other  purposes,  but  is  enough  if  they  so  belonged 
for  the  present  purposes  needing  the  furniture  and  equipment. 
If  agents,  there  must  be  a  principal,  and,  in  the  transactions 
creating  the  agency,  there  was  no  party  more  prominent  in  the 
character  of  principal  than  the  defendant.  If  receivers,  they 
wanted  the  money  got  for  these  notes  for  the  improvement 
of  the  defendant's  property  in  their  hands  as  receivers,  in  the 
manner  authorized  by  the  statute ;  if  agents,  they  wanted  it 
for  the  same  purposes  for  the  property  in  their  hands  as 
agents.  They  executed  the  notes  in  the  character  only  in 
which  they  held  the  property,  and  not  as  individuals.  That 
would  only  bind  the  right  by  which  they  held  the  property, 
which  was  all  subject  to  the  defendant's  right,  except  so  far 
as,  if  at  all,  they  represented  the  defendant.  So  that,  until 
the  defendant's  right  to  the  property  should  be  satisfied,  the 
defendant  was  the  sole  party,  in  reality,  to  the  notes,  and  the 
sole  party  to  be  benefitted  by  the  consideration  of  the  notes. 
Without  the  furniture  and  equipment  of  the  roads,  the 
trustees  could  earn  nothing  for  the  defendant.  Its  interest 
was  that  of  an  owner,  direct,  and  not  remote.  In  this  view 
the  defendant  became  liable  upon  the  notes,  as  guarantor,  to 
any  one  to  whom  the  guarantee  would  run,  and  who  would  be 
entitled  to  sue  upon  it. 

This  guarantee  is  not,  in  terms,  negotiable.    By  it  the  de- 
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fendant  guarantees  the  payment  of  the  note,  principal  and 
interest,  "  according  to  its  tenor."  The  note  being  negotia- 
ble, perhaps  these  words  draw  that  quality  into  the  guarantee. 
If  they  do,  the  guarantee  would  seem  to  be  negotiable. 
{Story  on  Prom,  Notes^  §  484.)  If  not,  in  Partridge  v. 
Dams^  (20  Yt.^  499,)  Davis,  J.,  seems  to  have  thought  such  a 
guarantee  would,  in  effect,  be  negotiable,  while  in  Sandford 
V.  Norton,  (14  Vty  228,)  and  Sylvester  v.  D(ywner,  (20  Ft, 
355,)  the  late  Chief  Justice  Redfield  was  clearly  of  the  opin- 
ion that,  like  ordinary  simple  contracts,  such  guarantees  would 
not  be  negotiable.  Ko  case  has  been  noticed  in  which  this 
precise  question  has  been  settled  by  the  decision  of  the  highest 
Court  of  the  State  of  Vermont,  where  this  contract  was 
made.  The  plaintiffs  are  remote  holders,  and  had  no  trans- 
action directly  with  the  defendant,  and  cannot  recover  upon 
the  guarantee  itself,  unless  it  is  negotiable.  It  is  not,  how- 
ever, necessary  to  decide  upon  this  here,  unless  the  endorse- 
ment or  protest  is  defective,  for,  the  amount  and  effect  of 
recovery  would  be  the  same  upon  the  endorsement  as  upon 
the  guarantee. 

The  endorsement  was  filled  up  by  the  endorser  when  it 
was  made;  therefore,  it  is  not  capable  of  being  filled  up  by 
an  implied  authority  to  write  what  would  be  according  to 
commercial  usage  and  the  presumed  intention  of  the  parties, 
or  of  being  altered  to  that,  as  would  have  been  the  case  if 
the  endorsement  had  been  in  blank  and  been  left  so,  or  had 
been  wrongly  or  defectively  filled  up  by  some  one  besides  the 
defendant,  afterward.  It  is  what  the  defendant  made  it,  and 
all  that  was  made  or  authorized  in  that  behalf,  and  must 
speak  for  itself.  The  notes  were  payable  to  the  defendant  or 
order ;  the  defendant,  by  the  endorsements,  ordered  the  con- 
tents of  the  notes  to  be  paid  to  the  bearer.  The  language 
used  is  like  that  which  would  have  been  used  by  the  defend- 
ant in  drawing  a  bill  of  exchange  in  favor  of  the  bearer,  on 
the  makers  of  these  notes.  In  that  case,  the  defendant 
would  order  them  to  pay  the  sum  named  in  the  bill  to  the 
bearer.     In  this  case,  the  defendant  orders  them  to  pay  the 
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sums  named  in  the  notes  to  the  bearer.     In  each  case,  by  aa- 
siiming  to  order  the  money  to  be  paid,  the  party  undertakes 
that  it  shall  be  paid,  if  due  diligence,  according  to  the  law- 
merchant,  is  used,    lliis  endorsement  seems  to  be  ample  and 
appropriate  for  the  purpose  of  laying  a  foundation  for  lia- 
bility, and  not  to  be  unusual.     {Story  on  Prom.  Nofte^^  §  138, 
note^     Vincent  v.  HorlocJc^  (1  Camp.^  442,)  and  the  language 
of  Lord  EUenborough  used  therein,  have  been  referred  to  by 
counsel  for  the  defendant,  as  showing  that  such  an  endorse- 
ment  would  create  no  liability,  although  it  would  carry  the 
title  to  the  note.    One  Jacks  drew  the  bill  payable  to  his  own 
order  and  endorsed  it  in  blank  and  delivered  it  to  the  defend- 
ants.    One  of  the  defendants,  a  firm,  wrote  over  the  signar 
ture  of  Jacks :  "  Pay  the  contents  to  Vincent  &  Co.,"  with- 
out signing  it  at  all.     So,  the  defendants'  names  were  not  on 
the  bill  at  all.     The  point  was,  whether  writing  those  words 
over  the  name  of  Jacks  made  the  defendants  liable  as  en- 
dorsers.   As  to  that.  Lord  EUenborough  did  say  :  "  We  see 
these  words,  '  Pay  the  contents  to  such  a  one^  written  over  a 
blank  endorsement  every  day,  without  any  thought  of  con- 
tracting an  obligation  ;  and  no  obligation  is  thereby  contract- 
ed."    That  all  would  agree  to. 

The  protest  itself  is  not  shown,  but  demand,  notices  and 
protest  of  the  coupons,  as  they  fell  due,  are  admitted.  The 
endorsements  are  upon  the  notes  and  not  tipon  the  coupons. 
The  only  question  about  this  is,  whether  the  case  shows  that 
the  instruments  endorsed  are  the  ones  protested.  If  not,  the 
liability  as  endorser  may  not  be  fixed,  for  want  of  that  con- 
nection. The  notes  ran,  that  interest  should  be  paid  on  pre- 
sentation of  the  coupons.  The  plaintiffs  held  bodi  notes  and 
coupons.  The  coupons  themselves  contain  promises  to  pay, 
but  there  is  no  reference  to  the  defendant  in  them.  The  no- 
tice admitted,  which  must  have  been  notice  to  the  defendant, 
could  not  have  been  given  without  production  of  the  notes  as 
well  as  of  the  coupons.  So,  the  admission,  in  connection 
with  the  circumstances,  is  taken  to  mean,  that  the  notes  and 
coupons  were  presented  together,  and  payment  thereupon 
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T^-ae  refused,  and  that  protest  was  made  for  that  non-payment, 
w^hereby  the  liability  of  the  defendant  as  endorser  became 
'Well  fixed. 

These  notes  were  issued  in  sums  of  not  less  than  one  hun- 
dred dollars  each,  and  made  payable  in  not  less  than  three 
nor  more  than  twenty  years  from  the  date  of  issue,  and  are 
in  accordance  with  the  provisions  of  the  statute  in  all  respects, 
e:xcept  that  their  rate  of  interest  is  eight  per  cent^  while  the 
statute  recited  provides  for  a  rate  not  exceeding  seven.  In 
Vermont,  where  this  contract  was  made,  stipulating  for  or 
taking  interest  at  a  rate  greater  than  the  law  allows  does  not 
vitiate  the  obligation.  If  such  interest  is  not  paid,  it  may  be 
recovered  for  at  the  legal  rate ;  if  it  is  paid,  the  excess  may 
be  recovered  back.  In  Massachusetts,  where  the  notes  were 
payable,  no  rate  of  interest  was  unlawful.  If  the  law  of 
Massachusetts  is  to  govern,  this  feature  of  the  notes  cannot 
affect  the  right  of  recovery  at  all ;  if  that  of  Vermont,  it 
can  only  affect  the  rate  of  recovery  and  the  amount. 

In  ordinary  cases,  where  there  is  no  limitation  upon  the 
power  to  enter  into  such  a  contract,  nor  anything  otherwise 
to  affect  its  inherent  validity,  interest  may  be  stipulated  for, 
and  is  to  be  paid  according  to  the  law  of  the  place  of  pay- 
ment or  performance.  (2  Kent%  Comm.^  460,  note  c;  Story  on 
Prom.  Notes,  §  155  ;  Andrews  v.  Pond^  18  Pet^  65.)  But, 
where  the  power  to  enter  into  such  a  contract,  or  the  valid- 
ity of  it  when  entered  into,  depends  upon  the  law  of  the 
place  where  made,  or  the  contract  is  made  apparently  with 
special  reference  to  the  law  of  that  place  where  made,  that 
law  governs.  {De  Wdf  v.  Johnson^  10  Wheat.^  367  ;  Andrews 
V.  Pond^  13  Pet.<i  65.)  In  Cheeper  v.  RuUcmd  and  Burling- 
tan  R.  R,  Co.,  not  reported,  the  notes  were  executed  in  Bos- 
ton and  payable  there,  but  were  made  by  a  railroad  corpora- 
tion of  Vermont,  and  were  to  bear  interest  at  seven  per  cent., 
and,  on  their  face,  referred  to  the  statute  before  recited,  as 
authority  for  issuing  them  at  that  rate.  The  legal  rate  in 
Massachusetts  was,  at  that  time,  six  per  coit,,  and  the  defend- 
ants contended  that  the  law  there  should  govern,  and  that 
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only  Qixper  cent  could  be  recovered.      The  Supreme  Court 
of  Vermont  held  that  the  law  and  rate  of  Vermont  mnst  gov- 
ern.     Steele,  J.,  in  the  opinion,  {Pamphlet^  p,  16,)  said: 
"  The  situation  of  the  parties  and  of  the  subject-matter  of  the 
contract  may  conclusively  show  that  the  parties  contracted, 
in  good  faith,  with  reference  to  the  law  of  the  State  where 
the  security  was  located,  and  fixed  upon  some  commercial 
centre  as  the  place  of  payment,  merely  for  the  convenience 
of  the  holdera  of  the  loan,  who,  in  such  cases,  are  often  widely 
scattered  and  continually  changing."      In  Andrews  v.  Pond^ 
13  Pet.^  65,  78,)  Chief  Justice  Taney  said :  "  The  question  is 
not  which  law  is  to  govern  in  executing  the  contract,  but 
which  is  to  decide  the  fate  of  a  security  taken  upon  an  usu- 
rious agreement,  which  neither  will  execute.   Unquestionably 
it  must  be  the  law  of  the  State  where  the  agreement  was 
made  and  the  instrument  taken  to  secure  its  performance." 

These  notes,  on  their  face,  are  executed  by  trustees  and 
managers,  as  such  only,  and  refer  to  votes  of  stockholders  of 
the  Vermont  Central  Railroad  Company,  and  of  the  Vermont 
and  Canada  Railroad  Company,  Vermont  railroad  corpora- 
tions, to  a  decree  of  the  Court  of  Chancery,  and  to  a  special 
Act  of  the  Legislature  of  Vermont,  as  authority  for  their  issue. 
The  endorsement  of  the  defendant  was  made  expressly  by 
virtue  of  a  vote  of  the  stockholders,  at  a  meeting  duly  called. 
The  whole  life  of  the  contracts,  as  well  of  that  shown  by  the 
endorsement,  as  of  that  shown  by  the  note  itself,  not  only  in 
fact  depended  upon  the  law  of  Vermont,  but  was  upon  the 
face  of  each  instrument  shown  to  so  depend.  The  law  which 
gave  the  authority  limited  the  rate  of  interest  to  be  paid. 
The  law  was  as  if  a  part  of  the  contract,  and  the  limitation 
was  inseparable  from  it,  and  would  follow  it  everywhere. 
The  contract  of  endorsement  is  separate  from  that  in  the 
notes,  and  may  be  so  as  to  interest,  as  well  as  in  respect  to 
any  other  feature.  (Slacum  v.  Pomet^y^  6  Cranch^  221 ;  2 
KenC%  Comm.^  460.) 

This  action  is  upon  the  notes  themselves,  for  a  breach  of 
the  contract  expressed  there,  to  pay  the  interest  on  the  notes, 
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on  presentation  of  the  coupons.  It  is  not  exclusively  upon 
the  coupons,  although  they  each  contain  an  express  contract, 
and  would  furnish  ground  for  an  action.  So,  the  action  is 
wholly  for  interest,  as  such,  and  the  plaintiffs  are  entitled  to 
recover  for  the  interest  at  the  rate  allowed  by  law,  and  not 
more.  The  right  to  recover  stands  upon  the  same  ground 
precisely  as  the  right  to  recover  interest,  when  due,  upon  or- 
dinaiy  contracts  to  pay  interest  annually  or  semi-annually,  ex- 
cept that  here  the  law  allows  seveil  per  oenty  while  in  ordi- 
nary contracts  it  allows  only  six. 

There  are  two  instalments  of  interest  on  fifty  notes  of 
one  thousand  dollars  each,  one  of  which  was  due  July  1st, 
1876,  the  other  January  1st,  1877.  On  each  the  defendant 
became  liable  to  pay  seventeen  hundred  and  fifty  dollars  at 
those  respective  times.  Payment  was  not  made.  There  was 
no  agreement  to  pay  interest  on  those  sums  if  payment  should 
not  be  made.  The  statute  quoted  did  not  fix  a  rate  in  the 
absence  of  a  contract,  but  merely  permitted  a  valid  contract 
to  be  made  up  to  that  rate.  As  the  defendant  did  not  pay,  it 
became  liable  for  interest  as  damages,  as  in  cases  of  the  breach 
of  ordinary  money  obligations,  from  the  time  when  payment 
should  have  been  made.  The  same  question  arose  in  Cheever 
V.  liuUand  and  Bwrlington  R.  R.  Co.^  before  mentioned, 
upon  this  same  statute,  and  w:as  so  decided  there.  {Pam- 
phlet^p.  19.) 

'  These  conclusions  make  it  unnecessary  to  decide  the  ques- 
tions so  fully  and  ably  discussed  by  counsel,  as  to  whether  the 
defendant  could  be  held,  under  the  circumstances,  if  the  un- 
dertaking had  been  without  the  scope  of  the  corporate  powers 
of  the  defendant. 

As  great  pains  as  have  been  practicable,  and  more  space 
than  usoal,  have  been  taken  with  this  cause,  as  well  on  ac- 
count of  the  large  interests  otherwise  involved  in  these  ques- 
tions, as  of  the  just  rights  of  the  parties  to  this  suit. 

There  must  be  a  judgment  for  the  plaintiffs,  for  the  two 
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instalments  of  seventeen  hundred  and  fifty  dollars  each,  with 
simple  interest  thereon,  in  all,  $4,033  75. 

T?ie  plaintiffs,  pro  se^  and  WiUiam  O.  Shaw  and  Benja- 
min  K  Fifield  with  them. 

Francis  A,  Brooks  and  Edward  J.  Phelps,  for  the  de- 
fendants. 


William  R.  Travbes  vs,  John  M.  Dyeb. 

On  a  general  demurrer  to  a  count  in  an  action  of  account,  the  question  is, 
whether  the  connt  is  sufficient  in  sobstance,  without  regard  to  form,  boty 
sufficient  must  be  alleged  in  some  form  to  constitute  a  cause  of  action. 

In  the  action  of  account  there  are  two  judgments— one,  that  the  defendant  ac- 
count with  the  plaintiff;  the  other,  after  the  accounting,  for  the  balance 
found  due. 

The  declaration  must  show  the  privity  by  which  the  plaintiff  is  entitled  to  tn 
account,  and,  also,  proceedings  under  or  pursuant  to  it,  raising  a  balance  in 
his  favor,  to  be  recovered. 

Counts  held  bad,  for  want  of  such  averments. 

(Before  Whxslkr,  J.,  Vermont,  April  16th,  1879.) 

« 

Wheelbb,  J.  This  is  an  action  of  acconnt,  in  six  counts. 
The  first  count  is  against  the  defendant  as  bailiff  to  the 
plaintiff  of  six  thousand  cords  of  wo(yl ;  the  second,  as  re- 
ceiver of  moneys  of  the  plaintiff,  to  merchandise  with,  for 
their  common  profit ;  the  third,  as  receiver  of  the  moneys  of 
the  plaintiff  as  partner  in  hotel  keeping ;  the  fourth,  as  bailiff 
of  the  plaintiff's  moiety  of  land  held  by  them  as  tenants  in 
common ;  the  fifth,  as  bailiff  of  a  moiety  of  other  premises ; 
the  sixth,  as  bailiff  of  a  moiety  of  other  premises.  The  de- 
fendant has  demurred  generally  to  each  of  all  the  counts  but 
the  fourth,  and  tendered  several  issues  upon  that  to  the  coun- 
try.   The  cause  has  now  been  heard  upon  the  demurrer.    As 
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the  demurrer  is  general  only,  the  questions  are,  whether  the 
several  counts  demurred  to  are  sufficient  in  substance,  with- 
out regard  to  form ;  stiU,  sufficient  must  be  alleged,  in  some 
form,  to  constitute  a  cause  of  action.  A  general  demurrer 
supplies  nothing  toward  that. 

The  action  of  account  is  somewhat  peculiar  in  its  proceed- 
ings, but  the  peculiarities  will  supply  no  lack  of  statement  of 
a  cause  of  action,  as  those  in  the  action  of  book  account,  in 
the  States  of  Vermont  and  Connecticut,  do,*  to  some  extent. 
The  action  is  for  an  account  by  the  defendant  to  the  plaintiff 
for  money  of  the  plaintiflE  received  by  the  defendant  by  some 
privity  of  authority  or  appointment,  or  of  estate,  or  of  law ; 
and  for  the  recovery  of  the  balance  due.  There  are  two 
judgments  in  the  action — one,  that  the  defendant  do  account 
with  the  plaintiff ;  the  other,  after  the  accounting,  for  the  bal- 
ance found  due.  The  plaintiff,  in  his  declaration,  must  set 
forth  enough  to  entitle  him  to  both  judgments.  The  privity, 
by  which  he  is  entitled  to  an  account,  and  proceedings  under 
or  pursuant  to  it,  raising  a  balance  in  his  favor  to  be  recov- 
ered, must  both  appear.  If  a  plaintiff  has  not  these  he  is  not 
entitled  to  maintain  the  action.  If  he  has  them  but  does  not 
set  them  forth,  he  does  not  show  himself  entitled  to  maintain 
it.  These  are  simple  and  just  rules,  by  which  these  counts 
must  be  tested. 

The  first  count  sets  forth  the  relafion  between  the  parties 
clearly  enough,  by  alleging  that  the  defendant,  from,  one  day 
to  another  named,  was  bailiff  to  the  plaintiff,  and  during  that 
time  had  the  care  and  sRlministration  of  the  wood  to  be  sold 
and  made  profit  of,  f oi*  the  plaintiff ;  but  that  is  as  far  as  it 
goes,  except  that  it  states  that  the  defendant  has  not  rendered 
any  account,  though  requested.  There  is  no  allegation  that 
any  wood  has  been  sold  or  profit  made,  nor  anything  to  show 
there  has  been  anything  of  the  plaintiff's  in  the  hands  of  the 
defendant,  but  the  wood,  and  that  may  all  be  there  yet,  ready 
for  the  plaintiff.     This  count  seems  to  be  clearly  bad. 

The  second  count  sets  forth,  that  the  defendant  was  the 
receiver  of  moneys  of  the  plaintiff  from  a  day  to  a  day  named. 
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however  and  by  whatever  contract  accming  for  the  common 
nse,  benefit  and  profit  of  both,  and  dnring  that  time  received 
ten  thousand  dollars,  to  merchandise  with  and  make  profits 
for  both,  to  render  a  reasonable  account  thereof,  but  states 
no  relation  or  privity  nncjer  which  the  plaintiff  so  became  the 
receiver,  nor  that  he  did  merchandise  with  the  money  re- 
ceived, or  did  make  any  profit.  In  Co.  Litt.^  172,  it  is  said, 
that,  "  if  two  joynt  merchants  occupy  their  stocke,  goods  and 
merchandizes  in  common,  to  their  common  profit,  one  of 
them  naming  himselfe  a  merchant  shall  have  an  account 
against  the  other  naming  him  a  merchant,"  &q,  ;  but  here 
that  is  not  done,  nor  is  it^alleged  that  they  were  in  fact  joint 
merchants  or  partners.  This  is  quite  important  and  material.  ^ 
The  defendant  has  a  right  to  traverse  the  relation  alleged, 
and  the  extent  of  the  right  of  the  plaintiff  claimed,  and  to 
have  the  issues  tried  and  settled  before  judgment  to  account, 
and  those  matters  should  be  alleged  in,  at  least,  traversable 
fomi,  that  the  defendant  may  avail  himself  of  the  right, 
which  is  not  here  done.  (  Wood  v.  MerroWy  25  Vt^  340.) 
Tliis  count  is  defective  in  substance. 

The  third  count,  after  alleging  the  partnership  of  the 
plaintiff  and  defendant,  charges  that  tJiey  received  ten  thou- 
sand dollars  over  and  above  the  defendant's  just  share,  but 
not  that  the  defendant  himself  had  received  any  more  than 
his  share.  This  may  1^  a  mere  slip  of  the  pen,  in  alleging 
that  they  received,  intending  to  allege  that  he'  received ;  but, 
Si  so,  there  is  nothing  to  correct  it  by.  As  the  count  stands, 
there  is  a  plain  lack  of  any  allegation*  that  the  defendant  is  in 
arrear.    This  count  is  not  good. 

The  fifth  count  alleges,  that  the  defendant  was  bailiff  to 
the  plaintiff  of  an  "  undivided  moiety  or  share,*'  of  certain 
lands.  It  is  of  importance  that  the  right  of  the  plaintiff 
should  be  definitely  ascertained  by  the  admissions  of  the 
pleadings  or  by  tri^  It  must  be  definitely  alleged  before  it 
can  be  definitely  tried.  If  this  allegation  had  stopped  with 
"  moiety  "  it  would  have  been  clear  and  exact.  But  the  pleader 
added  ^^  or  share,"  so  the  allegation  stands  that  the  defendant 
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"was  bailiff  of  an  undivided  moiety  or  an  undivided  share, 
^without  stating  of  which ;  and,  if  of  the  latter,  the  share  may 
be  a  moiety,  or  one  of  any  number  of  parts  into  which  an  es- 
tate can  be  divided.  This  becomes  too  indefinite.  The 
^words,  or  share^  cannot  be  rejected  as  surplusage,  for  they 
may  be  the  ones  on  which  reliance  is  placed,  and  as  definite 
an  allegation  as  could  be  made.     This  count  is  also  bad. 

In  tiie  sixth  count,  it  is  set  up  that  the  plaintiff  was  seized 
in  fee  of  an  undivided  moiety  of  the  premises,  with  the  de- 
fendant, >^ich  the  defendant  held,  as  tenants  in  common. 
Perhaps  the  pleader  intended  to  allege  that  the  plaintiff  and 
defendant  were  tenants  in  common,  each  owning  a  moiety, 
but  if  so  he  has  not  done  so.  As  the  count  stands,  they  are 
alleged  to  be  tenants  in  common  of  a  moiety,  which  does  not 
at  all  show  what  the  share  of  either  is.  And  it  does  not  show 
who  owns  the  other  moiety,  whether  it  is  either  of  them  or 
some  other  person  or  persons.  If  some  other  person,  the  ac* 
tion  could  not  be  maintained  at  common  law,  for  it  only  lies 
^  between  two  and  not  more.  Perhaps,  however,  the  statute 
of  the  State  would  remove  that  diflBculty.  {Oen.  Stat  Vty 
344,  sec,  17.)  But,  however  that  may  be,  the  defect  of  not 
stating  the  shares  of  these  parties  remains,  and  is  not  of  form 
merely.     This  count  is,  likewise,  not  good. 

The  action  of  account  proceeds  upon  the  ground  that  the 
defendant  rightfully  had  the  money  for  some  purpose.  The 
defendant  cannot,  therefore,  be  in  default  until  he  has  refused 
OT  neglected  to  account  and  deliver,  after  being  called  upon 
by  demand  or  an  equivalent.  In  each  of  these  counts  the 
allegation  in  that  direction  is  very  faint.  It  is  merely,  that, 
although  requested,  and  particularly  on  a  certain  day,  he  re- 
fused to  account.  This  may  be  sufficient,  although  it  hardly 
seems  to  be.  The  counts  are  judged  of  upon  the  other 
grounds  mentioned  and  not  upon  this. 

The  demurrer  is  sustained,  and  the  first,  second,  third, 
fifth  and  sixth  counts  are  adjudged  insufficient. 

Ed/ward  J.  PJielps  and  Noble  <&  Smithy  for  the  plaintiff. 

f 

E.  li.  Hard  and  Stewart  <&  Eldridge,  for  the  defendant. 
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Samuel  T.  Bbooks  and  Luoy  C.  M.  Brooks,  hib  wifr 

V8. 

The  Phoenix  Mutual  Life  Insuranoe  Company. 

A  mutual  life  insurance  company  insured,  by  an  endowment  policy,  the  life  of  a 
husband  for  the  sole  benefit  of  his  wife,  in  an  amount  payable  tocher  on  a  day 
named.  For  four  years  the  company  accepted  the  notes  of  the  husband  as 
payment  of  one-half  of  the  annual  premium.  The  notes  were  giyen  on  the 
representation  by  the  company  that  they  would  be  paid  by  dividends.  The 
notes  pledged  the  policy  and  all  payments  which  might  become  due  thereon, 
to  the  company,  for  the  payment  of  the  notes.  In  a  suit  by  the  husband  and 
wife,  in  the  right  of  the  wife,  against  the  company,  to  recover  the  amount  in- 
sured, the  plaintiffs  claimed  that  the  dividends  declared,  if  credited  on  the 
notes,  would  pay  them  in  fall.  The  defendant  claimed  that  the  amount  doe 
on  the  policy  was  the  sam  insured,  less  the  amount  due  on  the  notes :  J7eU, 
that  the  company  was  liable  for  the  amount  insured  without  any  deduction 
for  the  unpaid  notes. 

The  suit  having  been  vemoved  into  this  Court,  under  the  Act  of  March  3d,  1875, 

,(18  U.  S.  Stat,  at  Largi,  470,)  it  was  held,  under  §  6  of  that  Act,  and  g  968  of 

the  Revised  Statutes  of  the  United  States,  that  the  plaintifis  were  not  entitled 

to  costs,  because  their  recovery  was  less  than  |50Q^  exclusive  of  coats,  bat 

that  they  ought  not  to  pay  costs. 

(Before  Wheeler,  J.,  Vermont^  April  15th,  1879.) 

Wheeleb,  J.  This  is  an  action  of  assumpsit,  upon  an  en- 
dowment policy  of  assurance  upon  the  life  of  Samuel  T. 
Brooks,  and  has  been  tried  by  the  Court  upon  written  waiver 
of  a  jury.  The  rights  of  the  parties  are  to  be  determined 
upon  the  legal  effect  of  the  contracts  in  respect  to  this  assur- 
ance, entered  into  by  them.  The  principal  contract  was  pro- 
cured by  Samuel  T.  Brooks,  for  the  benefit  of  the  other 
plaintiff,  his  wife.  He  was  shown  a  circular  of  the  defendant 
company,  in  which  it  was  set  forth,  that  one-half  of  the  first 
four  premiums  would  be  payable  in  notes,  after  which  div- 
idends would  be  applied  directly  to  the  payment  of  premiumg, 
and  that :  '^  In  the  settlement  of  all  mutual  policies  a  div- 
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idend  will  be  allowed  for  each  year  on  which  the  assured  has 
received  no  dividend."    The  annual  premium  was  fixed  at 
two  hundred  and  twenty-one  dollars.    He  paid  one  hundred 
and  ten  dollars  and  fifty  cents  in  cash,  and  executed  his  note 
for  the  same  amount,  payable  in  one  year,  with  interest  annu- 
ally, at  six  per  cent.,  in  advance,  which  specified  whal;  it  was 
for,  and  provided  that  the,  "  policy,  and  all  payments  and 
profits  which  may  become  due  thereon,  are  hereby  pledged 
and  hypothecated  to  said  company  for  the  payment  of  this 
note,"  and  delivered  it  to  the  company.     The  policy  was 
thereupon  issued,  dated  April  6th,  1866.     The  operative  part 
of  it,  material  to  the  present  inquiry,  ran  thus  :  "  This  policy 
of  assurance  witnesseth,  that  the  Phoenix  Mutual  Life  Insur- 
ance Company,  in  consideration  of  the  representations  made 
to  them  in  the  application  for  this  policy,  and  of  the  sum  of 
two  hundred  and  twentyK)ne  dollars  to  them  in  hand  paid  by 
Lucy  C.  M.  Brooks,  and  of  the  annual  premium  of  two  hun- 
dred and  twenty-one  dollars  to  be  paid  on  or  before  the  sixth 
day  of  April,  in  every  year  during  the  continuance  of  this 
policy,  do  assure  the  life  of  Samuel  T.  Brooks,  of  St.  Johns- 
bury,  in  the  county  of  Caledonia,  State  of  Vermont,  for  the 
sole  and  separate  use  and  benefit  of  the  said  Lucy  C.  M. 
Brooks,  in  the  amount  of  two  thousand  dollars,  payable  to 
the  said  Lucy  C.  M.  Brooks,  or  her  executors,  administrators, 
or  assigns,  on  the  6th  day  of  April,  1878,"  and,  in  case  the 
said  assured  shall  not  pay  the  said  annual  premiums  on  or  be- 
fore the  several  days  hereinbefore  mentioned  for  the  payment 
thereof,  then  and  in  every  such  case  the  said  company  shall 
not  be  liable  to  the  payment  of  the  sum  insured,  or  any  part 
thereof ;  and  this  policy  shall  cease  and  determine."     Before 
making  the  second  annual  payment,  a  doubt  arose  in  the  mind 
of  Mr.  Brooks,  as  to  whether  these  notes  would  be  deductible 
from  the  policy  in  case  he  should  live  till  it  should  become 
due,  and  he  wrote  to  the  general  agent  of  the  company,  in- 
quiring how  that  would  be,  and  received  an  answer  stating, 
that,  "in  the  settlemAnt  of  all  mutual  policies,  we  allow 
dividends  and  they  cancel  the  notes."    Belying  upon  this 
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statement,  as  well  as  upon  what  he  had  before  read  in  the 
circular,  he  proceeded  to  make  payments  upon  the  policy  in 
the  remaining  three  of  the  first  four  years,  giving  notes,  like 
the  first,  for  one-half  of  the  premiums,  and  paying  the  other 
half,  with  interest  on  the  notes,  in  money.     The  dividends 
declared  by  the  company  in  those  four  years  were  fifty  ^p^ 
cent,  of  the  amount  of  the  premiums,  and  just  equal  to  the 
amount  of  the  notes.     He  received  none  of  those  dividends. 
After  those  years  the  premiums  were  settled  in  such  manner 
that  there  is  now  no  question  about  them.     At  the  settlement 
of   the  last,   a   receipt  was  given,   dated  April   6th,  1877, 
in   which  it  was  stated,  that,  "said  contract,  with  all  its 
conditions,  is  hereby  continued  in  force  until  the  6th  day  of 
April,  1878,  and  no  longer.    But,  in  case  any  note  or  notes 
given  as  part  of  cash  premiums  on  said  policy  shall  not  be 
paid  on  or  before  maturity  thereof,  said  policy  shall  at  once 
become  void,  without  further  notice."    In  the  year  1878  the 
company  declared  a  dividend  of  twenty  per  cent  on  the 
amount  of  premiums  paid  on  policies  of  this  class ;  they  esti* 
mated  that  the  three  succeeding  dividends  would  be  of  the 
same  amount,  and  computed  the  amount  due  on  the  policy, 
by  deducting  the  amount  of  the  four  notes,  after  applying 
four  dividends  of  that  amount  upon  them,  and  oflered  the 
amounts  to  the  plaintiffs,  which  they  refused,  claiming  the 
full  two  thousand  dollars,  and  brought  this  suit  to  recover 
that  amount,  in  the  State  Court.    After  removal  of  the  cause 
from  that  Court,  the  plaintiffs  received  the  amount  which  the 
defendants  admitted  to  be  due,  with  interest  and  costs  to  that 
time.     The  plaintiffs  sue  in  the  right  of  the  wife,  and  claim 
that  the  notes  given  under  the  representations  made  in  re- 
spect to  their  being  given,  should  be  considered  as  satisfied 
by  the  dividends  declared  in  the  years  in  which  they  were 
given,  or  by  other  dividends  suflScient  to  cancel  them,  and 
that  they  are  not  collectible  of  any  one ;  and  that,  if  they  are 
not  so  satisfied,  and  are  still  collectible  of  Mr.  Brooks,  they 
cannot  reduce  the  amount  which  the  wife  is  entitled  to  by  the 
terms  of  the  policy  itself.     The  defendant  claims  that  the 
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preminms  have  not  been  paid  bnt  by  Hxe  notes,  and  that  they 
are  made  a  charge  upon  the  policy  and  the  amount  dne  there- 
on, by  their  express  terms,  by  which  the  wife  is  bonnd. 

The  policy  sets  forth  the  undertaking  of  the  company 
only.    That  was  to  pay  the  sum  of  two  thousand  dollars  at 
the  time  specified,  if  the  premiums  should  be  paid.     The  right 
to  dividends  grew  out  of  becoming  a  member  of  the  company, 
and  was  not  set  forth  in  any  written  contract.     There  was  no 
agreement  to  pay  the  premiums.     The  policy  could  not  be 
continued  in  force,  except  for  its  value  under  the  law,  as  being 
non-forfeitable,   without  paying  them,  but,    whether    they 
should  be  paid  and  it  should  be  continued  in  full  force,  or 
payment  should  be  omitted  and  it  left  to  fall  back  to  its  exist- 
ing value,  was  optional  with  Mr.  and  Mrs.  Brooks,  wholly. 
The  statements  in  the  prospectus  and  letter  of  the  agent  were 
representations  as  to  how  the  condition  for  keeping  the  policy 
on  foot  could  be  performed.     They  did  not  aflfect,  nor  pro- 
fess to  affect,  the  agreement  of  the  company  to  pay  if  the 
condition  should  be  performed.     They  bound  the  company 
to  accept  certain  things  as  performance.     The  condition  was 
performed  as  was  represented  would  be  accepted,  what  was 
done  was  accepted,  and  the  acceptance  was  evidenced  by  the 
receipt  of  April  6th,  1877,  by  the  terms  of  which  the  policy 
was  continued  in  force  until  April  6th,  1 8T8,  when  it  fully 
matured,  and  the  sum  specified  became  due  to  the  wife. 
There  is  nothing  in  the  case  which  can,  by  any  construction, 
or  is  claimed  to,  diminish  the  right  of  the  wife  to  the  two 
thousand  dollars  promised  to  be  paid,  except  the  giving  the 
four  notes  by  the  husband,  and  his  agreement  contained  in 
them,  that  the  policy  and  all  payments  or  profits  which  might 
become  due  thereon  were  thereby  pledged  and  hypothecated 
to  the  company  for  the  payment  of  the  notes.  •  By  the  char- 
ter of  the  defendant,  which  is  a  law  of  the  State  of  Connecti- 
cut under  which  the  defendant  exists,  {see.  6,)  it  was  provid- 
ed, that  such  a  policy  as  this,  for  the  benefit  of  a  married 
woman,  should  enure  to  her  separate  use  and  benefit,  inde- 
pendently of  her  husband.     And,  by  the  law  of  the  State  of 
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Yerniont,  where  both  the  husband  and  wife  reside,  and  where 
the  contract  was  entered  into  by  the  a^nt  of  the  defendant, 
and  has  its  sitits^  the  same  provisions  are  made  with  respeet 
to  like  policies.  {Gen.  Stat.  Vt.^  4T2,  sec.  23.)  By  either 
law,  therefore,  as  well  as  by  the  terms  of  the  policy  itself, 
the  sum  due  on  the  policy  belongs  to  the  wife  and  not  to  tlie 
husband,  and  she  could  not  be  divested  of  her  right  to  it  ex- 
cept by  some  act  that  would  bind  her.  She  has  never  done 
anything  herself  that  would  qualify  her  right  to  it.  It  is 
not  shown,  unless  it  arises  from  the  circumstances,  that  her 
husband  was  ever  authorized  to  create  any  charge  upon  it  for 
her.  If  any  implication  of  agency  would  arise,  he  did  not 
act  nor  assume  to  act  under  it.  He  executed  the  notes  in  his 
own  name,  without  professing  to  act  for  any  one  else.  What- 
ever right  he  had  to  the  policy  would  be  affected  by  his  act, 
but  he  does  not  appear  to  have  had  any.  He  bound  himself 
by  his  promise  to  pay  contained  in  the  notes,  but  not  the 
property  of  his  wife  in  the  policy.  So,  without  looking  into 
the  obligation  on  his  part  now  to  pay  the  notes,  she  is  enti-, 
tied  to  recover. 

But,  if  the  right  to  recover  the  balance  due  on  the  policy 
depended  upon  the  obligation  to  pay  the  notes,  the  result 
might  not  be  any  different.  They  were  executed  and  de- 
livered to  stand  against  dividends,  in  making  up  the  several 
annual  premiums.  This  was  mutually  understood  between 
him  and  the  company.  They  were  all  executed  in  view  of 
the  statement  on  the  prospectus  before  quoted,  that  a  divi- 
dend would  be  allowed  for  each  year  on  which  the  insured 
had  received  no  dividend.  The  insured  received  no  dividend 
for  the  years  on  which  the  notes  were  given.  On  each  of 
those  years  a  dividend  of  iifty  per  cent,  was  declared.  The 
dividends  declared  are  the  ones  he  is  entitled  to.  The  com- 
pany is  bound  to  allow  those  dividends  against  the  notes,  to 
make  good  that  representation.  If  it  should  do  less  it  would 
not  keep  its  faith.  These  dividends  exactly  equal  the  notes 
in  amount,  and  exactly  pay  them.  The  last  three  of  the  notes 
were  executed  and  delivered  in  reliance  upon  the  letter  of  the 
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agent,  stating,  that,  in  the  settlement  of  all  mutual  policies, 
thej  allowed  diyidends  and  they  cancelled  the  notes.  That 
letter  was  written  while  dividends  of  fifty  per  cent,  each  on 
the  premiums  paid  were  being  declared,  and  such  dividends 
mnst  have  been  those  which  he  referred  to. 

It  is  argued,  with  plausibility,  that  as  many  dividends 
have  been  allowed  as  premiums  have  been  paid,  and  as  many 
as  there  were  years  in  which  premiums  were  paid,  and  which 
nvere  as  large  as  the  profits  would  allow,  and  that  thereby  the 
representations  were  made  good,  although  the  dividends  were 
not  so  large  as  the  parties  all  expected.  And  it  is,  doubtless, 
true,  that,  by  becoming  a  member  of  such  a  mutual  company 
a  party  would  only  be  entitled  to  such  dividends  as  the  profits 
would  warrant,  although  much  less  than  expected  and  than  it 
was  held  out  they  would  be,  if  the  right  ones  should  be  al- 
lowed. But  here  the  company  has  allowed  to  this  policy  four 
diyidends,  each  equal  to  that  of  the  last  year,  and  much 
smaller  than  the  others.  And  there  was  nothing  in  the 
transaction  to  indicate  that  no  dividends  were  to  bo  allowed 
for  four  years,  and  then  four  were  to  be  allowed  for  one  year. 
If  the  dividends  had  been  all  alike,  as  they  had  generally  been 
before,  there  would  be  no  difEerence  in  proceeding  in  that 
mode,  but,  when  there  came  to  be  a  difference,  the  party  had 
the  right  to  have  the  proper  ones  reckoned. 

The  plaintiffs  have  relied  upon  other  representations  in 
the  prospectus,  to  the  effect,  that  .such  insurance  would  be  a 
good  investment,  as  such,  of  the  money  paid,  sure  to  return 
the  full  amount  with  a  good  rate  of  interest.  But  such  state- 
ments were  merely  commendatory  expressions  of  opinion,  to 
be  relied  upon  at  peril. 

There  is  some  doubt  whether  this  cause  was  removable 
into  this  Court  at  all.  The  test  is  the  matter  in  dispute, 
which,  in  this  class  of  cases,  must  exceed  five  hundred  dol- 
lars. In  this  case,  especially  after  the  tender  was  made  and 
rec^ved,  it  was  considerably  less  than  that.  The  tender  was 
made  before  the  removal,  but  is  said,  and,  for  aught  that  ap- 
pears, correctly,  not  to  have  been  received  until  after,  and 
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then,  it  appears,  under  a  stipnlation  that  the  remoTabilitj  of 
the  case  Bhonld  not  be  affected  by  it.  Probably,  the  Btipnlar 
tioa  woTild  not  help  the  jurisdiction ;  bnt,  there  has  been  no 
motion  made  to  remand  the  case,  and,  as  the  want  of  jnriBdic- 
tion  is  not  clear,  the  cause  is  retained,  although,  wheo  it  ap- 
pears, of  course  distinctly,  it  seems  to  be  made,  by  the  Act  of 
March  3d,  1875,  (18  U.  S.  Stut.  at  Large,  470,)  to  determine 
the  jurisdiction  of  the  Circuit  Courts  of  the  United  States, 
Ac,  the  dnty  of  the  Court  to  remand  the  case,  of  its  own  *3o- 
tion.  But,  in  section  968  of  the  Revised  Statutes  of  the 
United  States,  it  is  provided,  that,  in  cases  originally  brought 
in  a  Circuit  Court,  in  which  the  jurisdiction  depends  upon 
the  amount  in  dispute,  if  the  plaintifE  recovers  less  than  five 
hundred  dollars,  exclosire  of  costs,  he  shall  not  be  allowed, 
but,  at  the  discretion  of  the  Court,  may  be  adjudged  to  pay, 
costs.  In  the  Act  mentioned,  it  is  provided,  (s^c.  6,)  that,  in  all 
suits  removed  under  its  provisions,  the  Circuit  Court  shall 
proceed  the  same  as  if  they  had  been  originally  commenced 
there,  and  the  same  proceedings  had  been  had  there,  as  had 
been  had  in  the  State  Court,  This  appears  to  include  pro- 
ceedings in  respect  to  costs  as  well  as  the  other  proceedings 
in  a  cause.  This  cause  was  removed  under  that  Act,  and 
comes  within  the  provisions  of  it,  and  those  of  the  section  of 
the  Bevised  Statutes  citetj.  Under  both,  the  plaintiffs  are  not 
entitled  to  recover  costs,  bnt  no  reason  is  seen  for  adjudging 
them  to  pay  costs.  The  costs  in  the  State  Court  were  paid  . 
as  a  part  of  the  sura  tendered,  expressly  for  that  purpose,  and 
the  part  so  tendered  most  rest  as  so  applied,  and  cannot  be 
taken  out  of  the  amount  of  the  demand.  The  object  of  the 
statutes  is  to  restrain  bringing  suits  into  the  Federal  Courts 
where  the  amount  in  dispute,  not  the  amount  claimed,  is  less 
than  five  hundred  dollars.  In  this  case,  the  amount  really  in 
dispute  was  always  clearly  less  than  that  sum. 

There  roust  be  a  judgment  for  the  plaintiffs,  for  the  bal- 
ance due,  $21)4  58,  without  costs. 

Henry  C.  Ide,  for  the  plaintiffs. 

Walter  P.  Smith  and  Luke  P.  Poland,  for  the  defendant. 
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•  The  Unitbd  States  vs.  The  Buffalo  Paek. 

A  corporatioii  which  maintains  a  driYin^  track,  with  stands  and  other  conven- 
iences for  horse-racing,  and  annually,  for  several  days  in  snccesdon,  devotes 
VQch  track  to  horse-racing,  and  keeps  its  grounds  open,  for  pay,  to  the  public, 
and  realizes  money  therefrom,  is  not  liable  to  a  tax  on  its  gross  receipts,  under 
§  108  of  the  Act  of  June  SOth,  1864,  {IB  IT,  &  Stat,  at  Large,  276,)  as  conduct- 
ing a  public  exhibition  of  feats  of  horsemanship,  or  a  show  which  is  opened 
to  the  public  for  pay. 

(Before  Wallaok,  J.,  Northern  District  of  New  York,  April  16th,  1879.) 

Wallace,  J.  This  .is  an  action  to  recover  the  amount  of 
a  tax  claimed  to  be  due  under  Bection  108  of  the  Act  of  June 
30th,  1864,  (13  U.  S.  Stat,  at  Large,  276,)  which  provides, 
that  "any  person,  firm  or  corporation,  *  *  *  conduct- 
ing or  having  the  management  of  any  theatre,  opera,  circus, 
museum,  or  other  public  exhibition  of  dramatic  or  operatic 
representations,  plays,  performances,  musical  entertainments, 
feats  of  horsemanship,  acrobatic  sports  or  other  shows  which 
are  opened  to  the  public  for  pay,  but  not  including  occasional 
concerts,  school  exhibitions,  lectures  or  exhibitions  of  works 
of  art,  shall  be  subject  to  and  pay  a  duty  of  two  per  centum, 
on  the  gross  amount  of  all  receipts  derived  by  such  person, 
firm,  company  or  corporation  from  such  representations, 
plays,  performances,  exhibitions,  shows  or  musical  entertain- 
ments." 

The  defendant  is  a  corporation  existing  under  a  special 
Act  of  the  Legislature  of  the  State  of  New  York,  which  per- 
mits it  to  acquire  land  for  a  public  park,  and  to  construct 
riding  and  driving  tracks  and  fair  or  show  grounds ;  and  it  is 
authorized  to  give  premiums  to  encourage  competition  and  im- 
provement in  the  mechanical  arts,  in  the  breed,  .usefulness, 
pace  and  value  of  horses,  cattle  and  other  domestic  animals, 
and  in  agriculture  and  horticulture.  It  is  authorized  to 
charge  for  admission  to  its  grounds.    Pursuant  to  the  object 
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of  its  incorporation  the  defendant  did  construct  a  driving  track, 
with  stands  and  other  conveniences  for  horse-racing,  and  an- 
nnally,  during  the  period  for  which  the  tax  is  claimed,  for 
several  dkys  in  succession,  devoted  its  driving  track  to  horse- 
racing,  and  kept  its  grounds  open,  for  pay,  to  the  public,  real- 
izing therefrom  the  sum  of  $58,284.     The  question  in   the 
case,  and  the  only  question,  is,  whether  such  an  exhibition  is 
within  the  statute  which  imposes  the  tax.     It  is  an  exhibition 
of  feats  of  horses  and  not  of  their  riders,  and,  therefore,  not 
within  the  statute,  as  an  exhibition  of  '^  feats  of  horseman- 
ship."   If  such  an  exhibition  is  included,  it  is  because  it  is 
one  of  the  "  other  shows  which  are  opened  to  the  public  for 
pay,"  within  the  meaning  of  the  statute.     If  it  had  been  in- 
tended to  tax  the  receipts  of  all  public  exhibitions,  that  pur- 
pose could  Jiave  been  tersely  and  completely  expressed,  with- 
out enumerating  specifically  various  kinds  of  public  exhibi- 
tions.    The  enumeration  of  the  specified  exhibitions  indicates 
that  these  were  the  special  subjects  of  legislative  considera- 
tion.    Some  effect,  however,  must  be  given  to  the  general 
descriptive  term,  "  other  shows ;"  otherwise,  it  would  not  have 
been  employed.    This  is  done  by  construing  the  general  term 
to  cover  all  other  exhibitions  of  a  similar  kind  to  those  which 
were  present  to  the  legislative  contemplation,  but  not  to  in- 
clude such  as  are  not  reasonably  suggested  by  those  specifical- 
ly described.    In  the  construction  of  statutes  and  of  contracts, 
where  general  words  of  description  follow  particular  ones, 
the  general  words  are  controlled  and  limited  by  the  particular 
ones,  so  as  to  apply  to  subjects  ejuadem  generis.    Thus,  in 
the  case  of  Sandiman  v.  Breach,  (7  B.  dc  C,y  96,)  the  statute 
enacted,  that  no  "  tradesman,  artificer,  workman,  laborer,  or 
other  peraoriy^  should  do  or  exercise  any  worldly  business  or 
work  of  their  ordinary  callings  upon  the  Lord's  day,  and  it 
was  held  that  stage  drivers  were  not  included  in  the  terms 
"  other  persons." 

The  statute  in  question  forms  part  of  a  comprehensive 
scheme  of  taxation,  one  feature  of  which  is  the  taxation  of 
the  profits  or  income  of  business  avocations.    Among  well 
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recognized  bnsiness  avocatioDfi  is  the  management  of  many 
kinds   of  public  exhibitions.     Other  public  exhibitions,  al- 
though conducted  for  profit  in  exceptional  instances,  are  not 
primarily  conducted  for  this  end.    It  is  evident  that  this  dis- 
tinction was  present  in  the  minds  of  the  Legislature.    Operas^ 
museums,  circuses  and  theatres  are  particularly  mentioned  in 
the  statute,  and  they  are  all  of  the  class  of  exhibitions  ordi- 
narily presented  for  profit  and  managed  as  business  ventures* 
Closely  approximating  to  theatres  and  operas  are  ^^  exhibitions 
of  dramatic  or  operatic  representations,  plays,  performances, 
mufiical  entertainments,"  and  to  circuses  are  ^^  feats  of  horse- 
manship or  acrobatic  sports,"  but  with  differences  which  sug- 
gest the  necessity  of  a  particular  enumeration.    Then,  for 
greater  precision,  the  statute  excepts,  certain  entertainments 
or  exhibitions  which  might  otherwise  be  deemed  included  in 
the  class  described,  but  which  are  usually  presented  not  pri- 
marily for  profit,  but  for  the  education  and  improvement  of 
the  public.    Thus  it  seems  that  the  line  is  quite  clearly  de- 
fined, between  exhibitions  which  are  intended  by  their  pro- 
jectors for  profit,  and  usually  managed  as  business  enterprises, 
and  those  which  are  not  followed  as  business  avocations. 
Fairs,  industrial  exhibitions  and  entertainments  for  charitable 
purposes,  are  all  of  them  "  shows  which  are  opened  to  the 
public  for  pay,"  but  they  are  not  named  and  are  not  within 
the  description  of  the  exhibitions  taxed.    They  are  as  much 
so,  however,  as  are  horse-races,  base-ball  matches,  regattas,  or 
various  other  "  shows,"  which  might  have  been  subjected  to 
tax.     The  defendant  is  not  liable  to  a  tax. 
Judgment  is  ordered  for  the  defendant. 

Hichard  OrovHey^  {District  Attorriey^  for  the  plaintiffs. 

Bas8^  Cleveland  ds  BisseU^  for  the  defendant. 
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WiLLiB  Phblpb  vs.  The  Town  of  Yates. 

By  the  Acts  of  the  Legislature  of  New  York,  of  May  Uth,  1868,  and  April  IDlltb, 
1869,  {Laws  of  New  Fork,  of  1868,  chap.  Sn,p.  1,823,  and  of  1869,  chap.  241, 
p,  447,)  commiseioners  appointed  for  a  town  were  authorized  to  borrow  moDer 
on  the  faith  and  credit  of  the  town,  "and  to  execute  bonds  therefor,  under 
their  hands  and  seals,"  iQ  aid  of  a  railroad.  The  commissioners  execated 
bonds  and  deliyered  them  to  the  officers  of  the  railroad  company.  Tlie 
bonds,  when  so  delivered,  conlfuaed  a  recital,  oyer  the  signatures  of  tlie  com- 
missioners, that  they  were  issued  under  the  hands  and  seals  of  the  commiB- 
sioners.  In  a  suit  against  the  town,  on  coupons  belong^g  to  the  bonds,  by  a 
person  who  purchased  such  coupons  for  value  and  bona  Jide :  Beldt  that  the 
town  could  not  Mk  allowed  to  show  that  the  bonds  were  so  delivered  before 
any  seals  were  affixed,  and  with  the  dates  and  numbers  of  the  bouda  in  blank, 
upon  the  understanding  that  the  bonds  were  not  to  be  negotiated  until-certain 
conditions  on  the  part  of  the  company  were  fulfilled,  but  that,  before  sudi  con- 
ditions were  fulfilled,  the  officers  of  the  company  affixed  seals  to,  and  inserted 
the  dates  and  lyimbers  in,  the  bonds  and  negotiated  them. 

» 

(Before  Wallaob,  J.,  Northern  District  of  New  York,  April  16th,  1879.) 

Wallaob,  J.  The  motioQ  for  a  new  trial,  on  the  ground 
of  newly- discovered  evidence,  must  be  denied,  beeanse,  assum- 
ing that  the  defendant  would  be  able  to  prove,  upon  another 
trial,  the  newly-discovered  facts,  these  facts  would  not  con- 
stitute a  defence,  nor  would  they  be  admissible  in  evidence. 
The  plaintiff  was  shown,  upon  the  former  trial,  to  be  a  pur- 
chaser of  the  coupons  upon  which  the  action  was  brought,  for 
value  and  bona  Jide,  and  no  evidence  to  impeach  his  title  as 
such  purchaser,  suflScient  to  go  to  the  jury,  was  offered,  and 
none  is  proffered  now.  Thd  simple  question  is,  whether,  as 
against  such  a  purchaser  of  the  coupous,  the  defendant  can  be 
permitted  to  show  that  the  bonds  to  which  the  coupons  were 
originally  annexed,  were  delivered,  by  the  agents  of  the  de- 
fendant, to  the  officers  of  the  railroad  company,  before  any 
seals  were  affixed,  and  with  the  dates  and  mimbers  of  the 
bonds  in  blank,  upon  the  understanding  that  the  bonds  were 
not  to  be  negotiated  until  certain  conditions  on  the  part  of 
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the  railroad  company  were  fulfilled ;  but  that,  before  these 
conditions  were  fulfilled,  the  officers  of  the  railroad  company 
affixed  seals  to,  and  inserted  the  dates  and  numbers  in,  the 
bonds,  and  negotiated  the  bonds. 

The  bonds  were  issued  by  commissioners  for  the  defend- 
ant, appointed  under  chapter  811  of  the  Laws  of  this  State,  of 

1868,  passed  May  11th,  1868,  {p.  1,823,)  and  chapter  241,  of 

1869,  passed  April  l«th,  1869,  {p.  447,)  by  which  the  com- 
missioners were  authorized  to  borrow  money  on  the  faith  and 
credit  of  the  town,  "  and  to  execute  bonds  therefor,  under 
their  hands  and  seals."  The  bonds,  when  delivered  to  the 
officers  of  the  railroad  company,  contained  a  recital,  over  the 
signatures  of  the  commissioners,  that  they  were  issued  under 
the  hands  and  seals  of  the  commissioners.* 

It  has  been  decided,  {Avery  v.  Springparty  14  Blatohf.  C. 
C.  R.J  272,)  that  bonds  issued  under  a  similar  statute,  without 
being  sealed,  were  not  in  conformity  with  the  statute,  and  did 
not  bind  the  town.  In  that  case,  however,  the  ^sence  of  the 
seals  was  patent  to  every  purchaser,  and  the  bonds,  upon  their 
face,  carried  evidence  to  purchasers  that  the  agents  of  the 
town  had  not  executed  their  authority  in  the  manner  pre- 
scribed by  law.  Here,  however,  the  purchaser  had  the  right 
to  assume,  from  the  recitals  in  the  bonds,  over  the  signatures 
of  the  commissioners,  that,  when  the  bonds  were  issued,  they 
were  duly  sealed.  • 

The  general  doctrine,  undoubtedly,  is,  that  a  municipal 
corporation,  being  the  creature  of  the  law  by  which  it  is 
created,  can  act  only  in  the  manner  provided  by  its  organic 
law,  and,  if  its  agents  fail  to  observe  the  forms  and  methods 
prescribed  by  that  law,  in  any  substantial  particular,  their  acts 
are  not  the  acts  of  the  corporation.  This  doctrine,  however, 
"has  been  greatly  modified  by  the  decisions  of  the  Cotrts  of 
the  United  States,  in  its  application  to  municipal  bonds  issued 
by  agents  of  municipal  corporations,  when  the  rights  of  hona 
fide  purchasers  are  involved.  As  is  said  in  one  of  the  latest 
cases  in  the  Supreme  Court  of  the  United  States,  a  hona  fide 
purchaser  of  municipal  bonds  ^'  takes  the  instrument  freed 
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from  all  infirmitieB  in  its  origin,  nnlese  it  is  absolntely  void, 
from  want  of  power  in  the  maker  to  issne  it."  {Cr&mtoell  v. 
County  of  Sao,  96  U.  S.,  51.)  The  bonds  in  suit  were  not 
void  for  want  of  power  in  the  agents  to  issue  them,  bnt  were 
only  invalid  becanse  the  power  was  exercised  iiregnlarly. 

Assuming,  also,  for  present  purposes,  that  the  officers  of 
the  railroad  company  negotiated  the  bonds  after  their  deliv- 
ery, in  contravention  of  the  agreement  npon  which  they  were 
dehvered,  these  facts  do  not  justify  granting  a  new  trial 
Proof  of  facts,  amonnting  to  a  frandnlent  diversion  of  the 
bonds,  would  impose  on  the  purchaser  the  harden  of  showing 
a  porchase  for  value,  and  without  notice.  He  could  not  rest 
upon  tbe  presumption  derived  from  the  possession  of  the 
coupons ;  and  the  dhly  effect  of  the  newly-discovered  evidence, 
in  this  case,  would  be  to  shift  the  burden  of  proof,  and  not  to 
change  the  result  of  the  controversy. 

For  these  reasons,  the  motion  is  denied. 
I 

James  F,  Starbuck,  for  the  plaintiff. 
Oe<yrge  F.  Demforih,  for  the  defendant. 
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The  Mutital  BKNEFTt  Life  Ihscranob  Compant., 

When  the  partiea  to  »n  action  at  law  have  BtipnTated  in  writing  to  reftc  it  W  • 
referee,  "  to  hear,  try  and  detemioe  tbe  isanes  therein,  and  that  an  oria  WJ 
be  entered  accordingly,"  and,  wlthoot  each  order  bdng  entered,  the  tri«l  «- 
fore  the  referee  has  been  bad,  and  he  has  made  bis  report,  iuch  order  will  " 
considerpd  as  having  been  entered,  and  may  be  entered  nunc  />«i  (hik. 

The  stipnlation  ia  to  be  regarded  aa  referring  to  the  practice  of  the  ConrW  of "" 
State  in  respect  to  references  by  conaent. 
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A  reference,  by  consent,  of  snch  an  action,  in  this  Court,  is  lawfiil. 

After  a  trial  before  a  referee,  under  snch  a  stipolation,  the  Court  has  the  power 
to  grant  a  new  trial. 

Wbat  is  a  sufficient  conformity,  in  practice,  in  this  Court,  to  the  practice  of  the 
Courts  of  the  State,  in  respect  to  the  review  of  a  trial  before  a  referee. 

A  New  Jersey  life  insurance  company  issued,  at  Rochester,  New  York,  a  policy 
iofluring  the  life  of  R.,  in  a  sum  named,  for  life,  making  the  sum  payable  to 
the  wife  of  R,  "or  assigns."    The  policy  was  to  cease,  if  the  annual  premium 
should  not  be  punctually  paid.     R.  and  bis  wife  resided,  at  the  time,  at  Roch- 
ester.    Afterwards,  R.  and  his  wife  assigned  the  policy  to  M.,  with  the  assent 
of  the  company.  The  assignment  was,  by  its  terms,  absolute,  but  was  intended 
by  the  parlies  as  collateral  security  to  M.  for  any  premium  he  should  there- 
after pay  on  the  policy.    The  annual  premiums  which  became  due  after  the 
assagnment,  down  to  the  death  of  R.,  were  paid  to  the  company  by  M.    The 
company  paid  to  M.  the  sum  insured.     Afterwards,  M.  paid  to  the  widow  of 
R.  a  certain  sum,  under  an  agreement  with  her  that  she  should  receiye  it  in 
foil  satisfaction  of  her  interest  in  the  policy.   Afterwards,  the  widow  sued  the 
company  to  recoyer  the  sum  insured,  claiming  that  the  assignment  of  the 
policy  was  7oid,  under  the  Acts  of  the  Legislature  of  New  York,  of  ^pril  1st, 
1840,  April  14th,  1858,  March  28th,  1862,  and  April  18th,  1866,  (Latot  of  New 
Twrk,  1840,  ehnp,  80,  p.  69,  and  1868,  ehap,  187,  p,  806,  and  1862,  chap.  70, 
p,  214,  and  1866,  ehap.  666,  p,  1,418,)  respecting  insurances  of  the  life  of  a 
husband  for  the  benefit  of  his  wife :  Hdd,  that  such  assignment  was  valid,  and 
that  the  plaintiff  was  not  entitled  to  recover. 
There  is  no  dedeion  of  the  Courts  of  New  York  holding  that  such  an  assignment 

of  such  a  policy  is  not  valid. 
The  cases  of  EadU  v.  SUmnum,  (26  N.  Y.,  9,)  and  Barry  v.  TheEqyiiable  Ufe  So- 
cutif,  (69  JSr.  Y.,  687,)  and  WiUon  v.  Lam-ence,  (8  Bun,  698,  and  18  Bun,  238, 
and  76  N.  Y.,  686,)  examined. 
The  agreement  of  the  plaintiff  with  M.,  and  her  receipt  of  the  money  from  him, 
was  a  ratification  of  his  authority  to  collect  from  the  company  the  amount  in- 
sured. 

(Bef6re  BLATOHFoan,  J.,  Northern  District  of  New  York,  April  19th,  1879.) 

BlatchforDj  J.  The  defendant,  a  New  Jersey  corpora- 
tion, engaged  in  tlie  business  of  insuring  lives,  issued,  on  the 
5th  of  'February,  1858,  a  policy  of  insurance,  which  set  forth 
that  the  company,  in  consideration  of  $63  30  paid  to  them  by 
Helen  S.  Bobinson,  (the  plaintiff,)  and  of  the  annual  premium 
of  $63  30  to  be  paid  on  or  before  12  o'clock  m*,  on  the  5th  of 
February,  in  every  year  during  the  continuance  of  the  policy, 
assured  the  life  of  Homer  G.  Bobinson,  in  the  amount  of 
$3,000,  during  the  term  of  life.    It  also  set  forth  as  follows : 
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"  And  the  s^id  company  do  hereby  promise  and  agree,  to  and 
with  the  said  assured,  well  and  truly  to  pay,  or  cause  to  be 
paid,  the  said  sum  insured,  to  the  said  Helen  S.  BobinsoD,  or 
assigns,  within  ninety  days  after  due  notice  and  proof  of  the 
death  of  the  said  Homer  6.  Bobinson.  And  in  case  the  said 
assured  should  die  before  the  decease  of  the  said  Homer  G. 
Bobinson,  then  the  amount  of  this  insurance  shall  be  payable 
to  their  children,  or  to  their  guardian,  if  under  age,  within 
ninety  days  after  due  notice  and  proof  of  interest,  and  of  the 
death  of  the  said  Homer  G.  Bobinson.  *  *  *  And  it  is 
also  understood  and  agreed  by  the  within  assured,  to  be  the 
true  intent  and  meaning  hereof,  that,  *  *  *  in  case  the 
said  assured  shall  not  pay  the  said  annual  premiums  on  or 
before  the  several  days  hereinbefore  mentioned  for  the  pay- 
ment thereof,  then,  and  in  every  such  case,  the  said  company 
shall  not  be  liable  to  the  payment  of  the  sum  insured,  or  any 
part  thereof,  and  this  policy  shall  cease  and  determine.  And 
it  is  further  agreed  by  the  within  assured,  that,  in  every  case 
where  this  policy  shall  cease,  or  become  or  be  nuU  or  void,  all 
previous  payments  made  thereon,  and  all  profits,  shall  be  for- 
feited to  the  said  company ;  and  that,  if  assigned,  written  no- 
tice to  be  given  to  the  company,  and  the  party  to  whom  the 
policy  is  transferred  mu^t  sign  all  premium  notes  with  the 
assured." 

This  suit  is  brought  on  the  policy  by  Helen  S.  Bobinson, 
named  in  it,  to  recover  the  $3,000,  with  interest  from  May 
15th,  1877.  The  plaintiff  was  the  wife  of  Homer  G.  Bobin- 
son, named  in  the  policy.  They  both  resided  at  Bochester, 
New  York.  He  died  on  the  18th  of  January,  1877,  at 
Bochester.  The  complaint  alleges  that  the  plaintiff  caused 
due  notice  and  proof  of  his  death  to  be  given  to  the' defend- 
ant more  than  ninety  days  previous  to  the  commencement  of 
this  suit,  and  on  or  before  February  15th,  1877,  "  and  that 
the  proofs  of  same  have  been  duly  accepted  and  acted  upon 
by  the  said  defendant  by  payment  of  the  amoimt  of  said  in- 
surance, but  not  to  this  plaiAtiff." 

The  answer  sets  up,  that,  on  the  6th  of  March,  1868, 
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the  plaintiff  assigned  the  policy  to  Mortimer  C.  Mordoff ; 
that,  on  the  24tth  of  Jannary,  1877,  Mordoff,  by  and  under 
the  direction  of  the  plaintiff,  cansed  to  be  duly  served  on  the 
defendant  proofs  of  loss  and  death  of  Homer  G.  Bobinson 
and  returned  to  the  defendant  the  policy  of  insurance,  re- 
ceipted in  full,  whereupon  the  defendant  paid  to  Mordoff  *he 
amount  due  thereon  ;  and  that  such  payment  wafi  duly  author- 
ized by  the  plaintiff  and  she  has  received  the  proceeds  there- 
of. It  sets  up,  as  a  further  defence,  that,  prior  to  the  com- 
mencement of  this  action,  and  on  or  about  April«21st,  1877, 
the  defendant  paid  the  plaintiff  in  full  for  all  claim  on  the 
policy. 

This  suit  was  commenced  in  the  Supreme  Court  of  New 
York  and  was  removed  into  this  Court.  The  complaint  was 
put  in  in  the  State  Court  and  the  answer  in  this  Court. 
After  answer,  the  parties  stipulated  in  writing,  on  the  11th 
of  July,  1878,  that  the  cause  be  referred  to  F.  A.  Macomber, 
£6q.,  "  to  hear,  try  and  determine  the  issues  therein,  and  that 
an  order  may  be  entered  accordingly."  No  order  of  refer- 
ence has  ever  been  entered,  but  the  parties  proceeded  to  try 
the  cause  before  the  referee.  The  report  of  the  referee  was 
filed  on  the  26th  of  November,  1878.  It  states  that  the 
referee  has  heard  the  proofs  and  allegations  of  the  respective 
parties,  and  that,  from  such  proofs,  he  finds  -the  following 
facts :  "  The  defendant,  a  corporation  duly  organized  under 
the  laws  of  the  State  of  New  Jersey,  and  doing  business, 
among  other  places,  in  the  State  of  New  York,  upon  proper 
application  therefor,  for  the  consideration,  therein  expressed, 
of  $63  30,  and  an  agreement  to  pay  a  like  sum  to  the  de- 
fendant in  every  year  thereafter,  during  the  continuance  of 
the  policy,  duly  issued,  on  the  5th  day  of  February,  1858,  to 
the  plaintiff,  at  Rochester,  N.  Y.,  a  policy  of  insurance, 
wherebv  it  did  assure  the  life  of  Homer  G.  Robinson,  of 
Rochester,  N.  Y.,  in  the  sum  of  three  thousand  dollars,  for 
the  term  of  his  natural  life,  and  whereby  the  defendant 
promised  and  agreed  to  pay,  or  cause  to  be  paid,  the  said  sum 
to  the  said  plaintiff,  or  her  assigns,  within  ninety  days  after 
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due  notice  and  proofs  of  the  death  of  the  said  Homer  G. 
Robinson,  and  whereby,  in  case  the  said  assured  should  die 
before  the  decease  of  the  said   Homer  G.  Kobinson,  the 
amount  of  said  insurance  should  be  payable  to  the  children  of 
the  said  Homer  G.  Robinson  and  the  plaintiflf,  or  to  their 
guardian,  if  under  age,  within  the  like  period.     On  the  6th 
day  of  March,  1868,  the  said  plaintifE  and  the  said  Homer 
G.  Robinson,  by  an  instrument  partly  printed  and  partly 
written,  assigned,  transferred  and  set  over  unto  one  Mortimer 
C.  Mordoff,  the  above-named  policy  of  insurance,  and  all 
moneys,  interest,  benefit  and  advantage  whatever,  then  due, 
or  thereafter  to  arise,  or  to  be  had  or  made,  by  virtue  there- 
of, and  the  said  defendant,  on  the  14th  day  of  March,  1868, 
duly  assented  to  such  transfer  in  writing.    Though  the  said 
assignment  was  absolute  and  unconditional  in  its  terms,  it 
was,  nevertheless,  intended  by  the  parties  thereto  as  collat- 
eral security  to  the  said  MordoflE  for  any  premium  which  he 
should  thereafter  pay  upon  said  policy  of  insurance,  but  the 
defendant  had  no  knowledge  or  information  of  the  scope  or 
nature  of  said  assignment,  except  as  expressed  by  the  written 
and  printed  terms  of  said  assignment.    The  annual  premiums 
provided  for  by  said  policy  were,  after  the  assignment  of 
said  policy  as  aforesaid,  duly  paid  to  the  defendant  by  the 
said  Mortimer  0.  Mordoff,  as  such  assignee,  down  to  and  in- 
cluding the  premium  due  and  payable  on  the  5th  day  of  Feb- 
ruary, 1876,  amounting  in  all  to  the  sum  of  about  $500. 
The  said  Homer  G.  Robinson  died  at  the  city  of  Rochester, 
New  York,  on  the  18th  day  of  January,  1877.    Proofs  of  loss 
were  duly  presented  to  the  defendant  by  Mortimer  C,  Mor- 
doff, assignee  as  aforesaid,  on  or  about  the  24th  day  of  Janu- 
ary, 1S77,  and  he  received  from  said  defendant,  on  or  about 
the  21st  day  of  April,  1877,  payment  in  full  on  the  said 
policy,  less  the  sum  of  about  three  hundred  dollars  reserved 
by  said  defendant  to  meet  the  notes  of  said  Mordoff  given  in 
part  payment  for  premiums.     After  the  death  of  the  said 
Homer  G.  Robinson,  the  said  Mordoff  being  then  insolvent 
and  in  bankruptcy,  and  claiming  to  the  plaintiff  and  her 


.f« 


APRIL,   1879.  199 


Robinaon  v.  The  Mutual  Benefit  Life  Insurance  Company. 


eomiBel  that  he  had  advanced  to  the  plaintiff  for  her  benefit 
and  support  large  Bams  of  money  other  than  the  payment  of 
the^preminms  as  aforesaid,  entered  into  an  oral  agreement 
"with  the  plaintiff  and  her  counsel,  whereby  he,  the  said  Mor- 
doff",  was  to  pay  unto  the  plaintiff,  and  the  plaintiff  was  to 
receive  from  him,  in  fall  satisfaction  of  her  interest  in  and  to 
eaid  policy,  the  sum  of  one  thousand  dollars,  and,  from  time 
to  time  between  the  2d  day  of  May,  1877,  and  the  13th  day 
of  September,  1877,  the  plaintiff  did  receive  of  the  said 
^ordoff,  of  the  said  moneys  so  collected  by  him,  the  sum  of 
$700,  and,  on  or  about  the  9tli  day  of  November,  1877,  the 
said  Mordoff  offered  to  pay  the  plaintiff  the  remaining  $300 
thereof,  which  the  plaintiff  refused  to  receive,  in  full  settle- 
ment of  her  claim  for  the  said  moneys  collected  by  him  of 
the  defendant.  The  said  Homer  G.  Bobinson  left  him  sur- 
viving three  infant  children,  besides  his  widow,  the  plaintiff 
in  this  action.  No  part  of  the  sum  secured  by  the  policy 
lias  been  paid  by  the  defendant  to  the  plaintiff,  except  as 
hereinbefore  stated."  Upon  the  foregoing  facts,  so  found, 
the  referee  found,  as  conclusions  of  law :  "  1st.  That  the  as- 
signment, by  the  plaintiff,  of  the  said  policy  to  the  said  Mor- 
doff, for  the  purpose  of  securing  the  payment  of  premiums 
thereon,  was  valid.  2d.  That  the  plaintiff,  having  received 
at  the  hands  of  said  Mordoff  a  portion  of  the  moneys  secured 
by  said  policy,  is  estopped  from  denying  the  validity  of 
said  assignment.  3d.  That  the  plaintiiPs  complaint  be  dis- 
missed. 

The  plaintiff,  in  due  time,  and  prior  to  any  report  or  find- 
ings by  the  referee,  filed  with  the  referee  written  requests 
that  the  referee  would  find,  from  the  evidence,  as  follows : 
(1.)  That  the  assignment  to  Mordoff  must  be  governed  by  the 
laws  of  the  State  of  New  York ;  (2.)  That  the  said  assignment 
was  null  and  void ;  (3.)  That,  prior  to  the  payment  of  the 
money  to  Mordoff,  he  had  no  authority  from  the  plaintiff  to 
receive  it  for  her ;  (4.)  That  Mordoff  was  in  no  sense  the 
agent  of  the. company  to  pay  or  compromise  the  claim ;  (5.) 
That  Mordoff  was  not  the  agent  of  the  company  for  any  pur- 
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pose,  nor  did  he  claim  to  be  acting  for  it ;  (6.)  That  Mordoff 
was  in  no  sense  the  agent  of  the  phiintiff  nor  did  he  claim  to 
be  acting  for  her,  either  before  or  after  receiving  the  money 
from  the  defendant ;  (7.)  That  all  that  was  done,  as  between 
the  plaintiff  and  Mordoff,  was  done  imder  and  by  virtae  of 
the  assignment  alone ;  (8.)  That  the  plaintiff  has  never  entered 
into  any  agreement  with  the  defendant  to  take  less  than  the 
amount  of  her  claim ;  (9.)  That  the  defendant  has  never  paid 
the  plaintiff  any  portion  of  the  amount  due  upon  said  policy. 
The  referee,  in  connection  with  the  findings  in  his  report,  de- 
clined to  find  one  way  or  the  other  on  the  foregoing  requests, 
except  as  found  or  necessarily  implied  in  his  report. 

The  plaintiff,  in  due  time,  filed  exceptions  "  to  the  report 
and  conclusions  of  law  "  of  the  referee,  "  and  to  each  and  ev- 
ery part  thereof."  These  exceptions  embrace  three  several 
exceptions  to  the  three  several  conclusions  of  law,  and  an  ex- 
ception to  the  refusal  of  the  referee  to  find  as  requested  in 
said  requests  "  and  each  and  every  thereof." 

The  plaintiff,  on  the  pleadings  and  proceedings  in  the* 
cause,  and  on  a  case  containing  the  evidence  and  proceedings 
before  tlie  referee,  now  moves  the  court  to  set  aside  the  re- 
port of  the  referee,  and  for  a  new  trial.  The  defendant  con- 
tends that  the  Court  has  no  power  to  grant  a  new  trial  in  this 
case.  It  is  apparent  that  the  case  must  be  considered  as  if  an 
order  of  reference,  in  pursuance  of  the  stipulation  to  refer, 
had  been  entered  thereon  at  the  time  the  stipulation  was 
made.  Either  party  is  entitled  now  to  have  such  order  en- 
tered nunc  pro  tunc.  The  parties,  in  stipulating  in  writing 
to  refer  the  cause  to  Mr.  Maconiber,  "  to  hear,  try  and  deter- 
mine the  issues  therein,"  must  be  held  to  have  referred  to  * 
the  practice  of  the  Courts  of  the  State  in  regard  to  references 
by  consent.  Such  a  reference,  by  consent,  of  all  the  issues  in 
an  action,  is  provided  for  by  §1,011  of  the  Code  of  Civil 
Procedure  of  New  York.  By  §  1,023  such  requests  to 
find  as  were  made  by  the  plaintiff  in  this  case,  are  pro- 
vided for.  Provision  is  also  made  by  the  said  Code,  (§  992,) 
for  exceptions  to  the  ruling  of  a  referee  on  a  question  of 
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law  arising  on  the  trial  of  as  issne  of  fact,  and  it  is  declared^ 
(§  993,)  that,  on  the  trial  of  an  issue  of  fact  by  a  referee,  a  re- 
fusal to  make  any  finding  whatever  npon  a  question  of  fact, 
where  a  request  to  find  thereupon  is  seasonably  made,  or  a 
finding  without  any  evidence  tending  to  sustain  it,  is  a  ruling 
upon  a  question  of  law,  within  the  meam'ng  of  §  992.     It  is 
also  provided,  (§  994,)  that,  where  an  issue  of  fact  is  tried  by 
a  referee,  an  exception  to  a  ruling,  upon  a  question  of  law, 
made  after  the  cause  is  finally  submitted,  may  be  taken 
within  a  prescribed  time  and  in  a  prescribed  manner,  after 
the  report  of  the  referee  is  made.     Provision  is  also  made 
by  said  Code  for  a  review  by  the  Court  of  rulings  so  excepted 
to.     The  fact  that,  in  a  given  case,  under  the  State  practice, 
the  review  is  to  be  by  an  appeal  to  the  general  term  of  the 
Court  in  which  the  suit  is  pending,  from  a  final  judgment 
rendered  upon  a  trial  by  a  referee,  and  that  such  appeal  may 
*  be  taken  upon  questions  of  law,  or  upon  the  facts,  or  upon 
both,  as  provided  by  §  1,346  of  said  Code,  is  of  no  importance. 
There  is  no  general  term  of  this  Court,  and  the  statutes  of 
the  United  States  do  not  provide  for  any  specific  appeal  or 
form  of  review,  in  this  Court,  in  respect  of  a  trial  before  a 
referee,  of  a  suit  pending  in  this  Court.     The  conformity  in 
practice  and  forms  and  modes  of  proceeding  in  a  civil  suit  at 
common  law  in  this  Court,  to  the  practice  and  forms  and 
modes  of  proceeding  in  like  causes  in  the  pourts  of  record  of 
the  State,  required  by  §  914  of  the  Revised  Statutes,  is  only 
required  to  be  a  conformity  "  as  near  as  may  be."     Refer- 
ences by  consent  are  authorized  in  this  Court  in  cases  like  the 
present.      {Alexandria  Canal  Co.  v.  Swan^  5  Howard^  89 ; 
Tork^  (kCy  R,  H.  Co.  v,  Myera^  18  Howa/rdy  246  ;  Heckers  v. 
FowleVy  2  Wallace^  123.)    Provision  is  made  by  §  649  of  the 
Revised  Statutes,  for  the  trial  and   determination  by  the 
Court  of  issues  of  fact  in  civil  cases  in  a  Circuit  Court,  with- 
out the  interventioli  of  a  jury,  when  a  stipulation  in  writing 
waiving  a  jury  is  filed,  and  it  is  declared  that  "  the  finding  of 
the  Court  upon  the  facts,  which  may  be  either  general  or 
special,  shall  have  the  same  effect  as  the  verdict  of  a  jury.'* 
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Provision  is  also  made,  by  §  700,  for  the  making  of  a  bill  of 
exceptions,  on  such  trial  by  the  Conrt,  presenting  the  rulings 
of  the  Court  in  the  progress  of  the  trial,  and  the  exceptions 
thereto,  and  for  the  review  of  such  rulings  by  the  Supreme 
Court,  on  writ  of  error  or  appeal.     It  is  also  provided,  by 
§  726,  that  all  the  Courts  of  the  United.  States  "  shall  have 
power  to  grant  new  trials,  in  cases  where  there  has  been  a 
trial  by  jury,  for  reasons  for  which  new  trials  have  usually 
been  generally  granted  by  the  Courts  of  law."    The  practice 
of  the  Courts  of  the  State,  in  regard  to  references,  and  reports 
and  reviews  thereof,  in  the  particulars  above  mentioned,  under 
the  present  Code  of  Civil  Procedure,  are  not  substantially 
different  from  the  prior  practice  under  the  prior  Code  and  the 
decisions  thereunder.   In  view  of  such  practice  and  of  the  pro- 
visions of  the  statutes  of  the  United  States,  this  Court,  in 
June,  1876,  (13  Blatokf.  C.  G.  B.y  569,)  made  a  rule  in  these 
words :  "  In  actions  at  law,  a  consent  to  a  reference  of  the 
whole  issue  must  likewise  contain  a  provision  that  judgment 
shall  not  be  entered  until  after  ten  days'  notice  of  the  filing  of 
the  report  of  the  referee  and  of  the  judgment  proposed  to 
be  entered  thereon.     After  a  reference,  at  any  time  before 
the  entry  of  judgment,  either  party  may  move  for  a  new  trial 
upon  a  case  or  exceptions,  and,  if  such  motion  be  denied,  the 
decision  of  the  motion  and  the  questions  involved  in  it  may 
be  entered  on  the  record,  as  if  it  had  been  a  ruling  made 
upon  a  trial  by  the  judge  without  a  jury,  and  excepted  to  in 
like  manner.      When  a  motion  for  a  new  trial  is  intended  to 
be  made,  the  Court  may  extend  the  time  for  entering  judg- 
ment, upon  the  application  of  the  moving  party,  and  may 
stay  all  other  proceedings  until  the  decision  of  the  motion," 
A  like  rule  was  made  in  the  Circuit  Court  for  the  Southern 
District  of  New  York,  in  February,  1877.     (18  Blotch/.  C. 
C.  Ji.y  568.)    There  is  no  doubt  of  the  power  of  the  Court  to 
grant  a  new  trial  where  the  case  has  been  tried  by  a  jury. 
Consent  to  a  trial  by  the  Court  carries  with  it  power  to  the 
Court  to  grant  a  new  trial.     Consent  to  a  trial  by  a  referee 
carries  with  it  power  to  the  Court  to  grant  a  new  trial.     The 
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consent  in  this  case  was  made  in  view  of  the  rule  of  June, 
1876.  The  Court  had  power  to  make  such  rule.  The  pro- 
vision therein  made  for  moving  for  a  new  trial,  before  judg- 
ment, after  a  reference  by  consent,  is  a  conformity  "  as  near 
as  may  be  "  to  the  State  practice,  in  connection  with  the  stat- 
utes of  the  United  States. 

The  case  of  Neafie  v.  Cheesehrough^  (14  Blatohf,  C.  C.  R,y 
313,)  does  not  apply  to  the  present  case.  In  that  case,  a  judg- 
ment had  been  entered,  on  the  report  of  a  referee  appointed 
by  consent,  to  hear  and  determine  all  the  issues.  The  Court 
held  that  it  had  no  authority,  after  judgment^  to  grant  a  new 
trial  of  a  cause  tried  by  a  referee,  and  that  the  case  was  not 
one  specially  provided  for  by  §  987  of  the  Revised  Statutes, 
authorizing  a  petition  for  a  new  trial  after  judgment,  because 
the  judgment  was  not  entered  on  a  verdict,  or  on  a  finding  of 
the  Court  on  the  facts.  In  the  present  case,  there  has  been 
no  judgment  entered. 

It  follows,  that  this  Court  has  power  to  entertain  this  mo- 
tion. 

The  referee  finds,  that  the  assignnxent  of  the  policy  to 
Mordoff  was  intended,  by  the  parties  thereto,  as  collateral  se- 
curity to  Mordoff  for  any  premium  which  he  should  there- 
after pay  upon  the  policy ;  that,  after  such  assignment,  the 
annual  premiums  provided  for  by  the  policy  were  duly  paid 
to  the  defendant  by  Mordoff,  as  such  assignee,  down  to  and 
including  the  last  premium  which  became  due,  amounting,  in 
all,  to  about  $500 ;  and  that  such  assignment,  for  the  purpose 
of  securing  the  p^iyment  of  premiums  on  the  policy,  was  valid. 
It  is  contended,  by  the  plaintiff,  that  the  interest  which  she 
had  in  the  policy,  at  the  time  it  was  assigned,  was  absolutely 
inalienable  for  any  purpose,  and  that  the  assignment  of  it  was 
absolutely  void.  The  policy  was  made  February  5th,  1858. 
The  assignment  was  made  March  6th,  186S. 

The  policy  in  question  was  issued  while  the  statute  of  New 
Fork,  passed  April  Ist,  1840,  {Laws  of  New  York^  1840, 
chap.  80,  p.  59,)  was  ,in  force.  That  statute  was  in  these 
words :  *"  §  1.  It  shall  be  lawful  for  any  married  woman,  by 
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herself  and  in  her  name,  or  in  the  name  of  any  third  perBon^ 
1i?ith  his  assent,  as  her  trustee,  to  cause  to  be  insured,  for  her 
sole  use,  the  life  of  her  husband,  for  any  definite  period,  or 
for  the  term  of  his  natural  life ;  and,  in  case  of  her  surviving 
her  husband,  the  sum  or  net  amount  of  the  insurance  becom- 
ing due  and  payable,  by  the  terms  of  the  insurance,  shall  be 
payable  to  her,  to  and  for  her  own  use,  free  from  the  claims 
of  the  representatives  of  her  husband,  or  of  any  of  his  cred- 
itors ;  but  such  exemption  ehall  not  apply  where  the  amount 
of  premium  annually  paid  shaU  exceed  three  hundred  dollars. 
§  2.  In  case  of  the  death  of  the  wife  before  the  decease  of  her 
husband,  the  amount  of  the  insurance  may  be  made  payable, 
after  her  death,  to  her  children,  for  their  use,  and  to  their 
guardian,  if  under  age.''   Some  of  the  provisions  of  the  policy, 
in  the  present  case,  would  appear  to  have  reference  to  some 
of  the  provisions  of  this  statute,  although  the  defendant  is  a 
New  Jersey  corporation,  and  the  amount  insured  is  made  pay- 
able to  "  Helen  S.  Eobinsoo,  or  assigns."     The  statute  says, 
that  the  married  woman  may  cause  her  husband's  life  to  be 
insured,  "  for  her  sole  use ; "  and  that,  if  she  does  so,  then,  if 
she  survives,  her  husband,  the  insurance  money  payable,  by 
the  terms  of  the  insurance,  (one  of  which  terms  is,  that  the 
insurance  shall  be  made  "for  her  sole  use,")  shall  be  payable 
to  her  for  her  own  use,  free  from  the  claims  of  the  represen- 
tatives or  creditors  of  her  husband.     The  second  section  of 
the  statute  provides,  that  the  policy  may  make  the  insurance 
money  payable  to  her  children,  for  their  use,  and  to  their 
guardian,  if  they  are  under  age,  in  case  the  woman  dies  before 
her  husband  dies.     This  section  may  have  been  looked  to  in 
the  provision  in  this  policy  respecting  the  death  of  Helen  S. 
Robinson  before  the  death  of  Homer  G.  Robinson.     But  the 
second  section  has  reference  only  to  a  policy  where  the  insur- 
ance is  such  an  insurance  as  the  first  section  provides  for, 
namely,  a  policy  containing  an  insurance  for  the  sole  use  of 
the  woman.    The  present  policy  is  not,  in  terms,  a  policy  for 
the  "sole  use"  of  the  woman,  because,  on  its  face,  she  and 
the  company  contract  with  each  other,  that,  in  case  she  sur- 
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vivefi  her  huBband,  the  amonnt  of  the  policy  shall  be  payable 
to  her,  if  she  has  not  assigued  the  policy,  and  to  her  assignee, 
if  she  has  assigned  it. 

On  the  14th  of  April,  1858,  {Laws  of  New  Tork^  1858,  chap, 
187,  jE?.  306,)  an  Act  was  passed  amending  the  Act  of  1840,  in 
the  following  particulars — changing  the  words  "  her  husband," 
where  they  occur  the  third  time,  in  §  1,  to  "  the  husband," 
and,  after  the  words  "annually  paid,"  in  §  1,  inserting  the 
words,  "  out  of  the  funds  or  property  of  the  husband."  In  all 
other  respects  the  Act  of  1840  was  re-enacted.  On  the  28th  of 
March,  1862,  {Laws  of  New  York,  1862,  chap.  70,  p.  214,)  an 
Act  iras  passed  amending  §  2  of  the  Act  of  1858,  (which  was 
precisely  like  §  2  of  the  Act  of  1840,)  so  as  to  read  thus :  "The 
amount  of  the  insurance  may  be  made  payable,  in  case  of  the 
death  of  the  wife  before  the  decease  of  her  husband,  to  his  or 
to  her  children,  for  their  use,  as  shall  be  provided  in  the 
policy  of  insurance,  and  to  their  guardian,  if  under  age."  On 
the  18th  of  April,  1866,  {Laws  of  New  York,  1866,  chap.  656, 
p.  1,413,)  an  Act  was  passed  amending  the  Act  of  1858,  in 
the  following  particulars — striking  out  the  words  "  her  hus- 
band," where  they  occur  the  second  time,  in  §  1,  and  insert- 
ing, in  their  place,  the  words  "  such  period  or  term ; "  and 
amending  §  2,  as  found  in  the  Act  of  1862,  by  striking  out 
the  words,  "  decease  of  her  husband,  to  his  or  to  her,"  and  in- 
Berting  in  their  place  the  words,  "  before  the  period  at  which 
it  becomes  due,  to  her  husband,  or  to  his,  her  or  their."  This 
w^as  all  the  legislation  on  the  subject  before  the  assignment  in 
this  case  was  made,  on  the  6th  of  March,  1868.  There  was  no 
other  restriction  on  the  assignability  of  the  policy  than  what 
is  to  be  implied  from  the  language  above  cited,  and  the  stat- 
utes, by  their  terms,  apply  wholly  to  policies  where  the  woman 
causes  the  life  of  her  husband  to  be  insured  "  for  her  sole 
"Use,"  and  do  not,  by  their  terms,  apply  to  policies  where  the 
contract  provides  that  the  insurance  money  shall,  if  the  hue- 
band  dies  before  the  wife,  be  paid  to  her  "  or  assigns."  The 
statute  provides,  that,  where  the  insurance  is  effected  by  the 
woman  "  for  her  sole  use,"  the  representatives  and  creditors 
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any  consideration  going  to  the  wife  or  to  her  separate  estate. 
The  defendant  had  been  in  possession  of  the  policy  from  the 
time  of  the  assignment,  and  had  paid  the  annual  premium 
thereon  for  two  successive  years.     The  judgment  was  that 
the  defendant  be  paid  the  amount  of  the  two  premiums  paid 
by  him,  with  interest,  and  that  the  plaintiff  receive  the  re- 
mainder of  the  fund.     On  appeal,  the  general  term  reversed 
the  judgment  on  the  fact  and  the  law,  and  ordered  a  new 
trial.     The  plaintiff  appealed  to  the  Court  of  Appeals.     That 
Court  had  the  case  before  it  twice.    On  the  first  occasion  the 
Court  held  that  the  assignment  was  void  because  obtained  by 
undue  influence ;  and  a  majority  of  the  Court  held,  that  the 
policy  was  issued  and  taken  under  the  Act  of  1840  and  was 
not  assignable.    A  motion  for  a  re-argument  was  made,  and 
the  Court  held,  that  the  defendant's  only  title  to  the  money 
was  founded  on  the  assignment ;  that  the  validity  of  the  as- 
signment was  in  issue ;  that  a  wife  insured  under  the  Act  of 
1840  could  not  assign  her  policy  as  though  it  were  realized 
personal  property,  or  an  ordinary  security  for  money ;  that 
the  non-a^signability  of*  the  policy  appeared  on  its  face ;  and 
that  the  motion  for  a  rehearing  ought  to  be  denied. 

In  Bckrry  v.  The  EquitcMe  Life  Society,  (59  N.  T.,  687,) 
a  New  York  corporation,  in  May,  1868,  when  the  legislation 
of  New  York  was  the  same  as  in  the  present  case,  issued  to 
the  plaintiff,  the  wife  of  one  Barry,  on  his  application,  a  pol- 
icy of  insurance  on  his  life,  for  the  sole  use  of  the  plaintiff. 
The  policy  stated  that  it  was  issued  in  conformity  with  the 
Act  of  1840,  as  amended,  and  by  it  the  company  agreed  to 
pay  the  amount  of  the  insurance,  $10,000,  to  the  plaintiff, 
"for  her  sole  use,"  if  living,  in  conformity  with  the  statute, 
and,  if  not  living,  to  the  children  of  Barry,  or  their  guardian, 
for  their  use.  The  plaintiff,  in  July,  1871,  on  the  procure- 
ment of  Barry,  signed  a  blank  assignment  of  the  policy,  under 
duress  and  coercion,  and  never  received  any  consideration  for 
signing  it.  The  assignment  was  afterwards  filled  up  and  de- 
livered to  the  defendant  Brune,  by  Barry,  as  collateral  secu- 
rity to  Brune  for  a  debt  of  Barry's  firm  to  Brune.     Brune  as- 


'  * 


208  NORTHERN  DISTRICT  OF  NEW  YORK, 

i 

Robinson  v.  The  Mutual  Benefit  Life  Insurance  Company. 

fc  ■■  I  --—■  »-l.  .1  ■■^M.-  ■  „.,  II. I  ■■■■■I...  ■*,.  ■■■■■ 

signed  the  policy  to  the  defendant  Whitredge  in  February, 
1872,  and  Barry  died  in  March,  1872.     The  plaintiff  brought 
the  suit  to  determine  the  conflicting  claims  of  herself  and  the 
defendants  Brune  and  Whitredge  to  the  $10,000.    The  spe- 
cial term  and  the  general  term  of  the  Supreme  Court  gave 
judgment  for  the  plain tifi.     Brune  and  Whitredge  appealed 
to  the  Court  of  Appeals.     Of  the  eight  judges  of  that  Court 
five  sat  in  the  case.    All  of  the  five  concurred  in  affirming 
the  judgment  on  the  ground  of  coercion.     Three  of  the 
judges  (Church,  Ch.  J.,  Allen  and  Andrews)  concurred  in 
the  view,  that  the  policy  was  issued  with  an  eye  to  the  pro- 
visions of  the  Act  of  1840,  as  amended  in  1858,  1862  and 
1866  ;  that  it  was  expressed  to  be  in  conformity  to  the  stat- 
ute ;  that  the  terms  of  the  contract,  to  pay  on  the  termination 
of  the  life  insured,  were  in  close  pursuance  of  the  provisions 
of  the  Act ;  that  the  Act,  as  amended,  was  still  operative,  not- 
withstanding the  subsequent  legislation  enlarging  the  legal 
status  of  married  women ;  and  that  there  was  no  subsequent 
legislation  taking  the  place  of  that  in  the  Act  of  1840,  ex- 
empting the  insurance  money  from  Ae  claim  of  the  personal 
representatives  and  creditors  of  the  husband  whose  life  had 
been  insured  in  accordance  with  its  enabling  provisions.    The 
opinion  (Folger,  J.,  stating  the  views  of  the  Court)  adds: 
•^  This  being  so,  the  majority  of  the  judges  taking  part  in 
the  decision  feel  not  only  bound  to  follow  Eadie  v.  Slimmon^ 
(26  N.  jr.,  9,)  upon  the  principle  of  stare  decisis,  but  as  con- 
vinced that  the  decision  of  that  case  was  correct  in  its  result." 
The  opinion  then  states,  that  the  decision  in  Eadie  v.  SUm- 
mon  went  (in  its  denial  of  a  motion  for  re-argument)  on  sev- 
eral grounds.    It  states  those  grounds,  and,  among  them,  the 
last,  ^^  that  the  Act  was  special  and  peculiar,  and  looked  to  a 
provision  for  a  state  of  widowhood  and  orphanage ;  and  tbat 
it  would  be  a  violation  of  the  spirit  of  the  provision,  to  hold 
that  a  wife  insured  under  that  Act  could  sell  or  traffic  with 
her  policy  as  though  it  were  realized  personal  property  or  an 
ordinary  security  for  money."     The  opinion  then  proceeds 
thus  :  "  Upon  this  latter  ground,  the  majority  of  the  judges 
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taking  part  in  this  decision  now  put  their  assent  to  Eadie  v. 
Slimmony  and  upon  that  ground  also  are  for  the  affirmance 
of  the  judgment  in  this  case.  Without  that  Act,  when  this 
policy  was  issued,  the  insurance  money,  being  for  premiums 
paid  out  of  the  funds  or  property  of  the  husband,  could  not 
have  been  retained  from  the  personal  representatives  or  cred- 
itors. That  Act  sought  that  result,  not  for  the  sake  of  the 
woman  while  a  wife,  but  when  a  widow ;  not  that  she  might 
Bell  or  assign  the  contingency  which  was  created  by  the  pol- 
icy, but  that  it  should  be  kept  for  her  until,  by  the  death  of 
her  husband,  she  surviving,  it  became  realized  personal  prop- 
erty;  or,  for  the  children,  when,  by  his  death,  after  surviving 
her,  it  became  realized  personal  property  to  them  surviving. 
The  majority  of  the  judges  taking  part  think  that  this  is  the 
policy  and  intention  of  the  Act  and  that  it  still  exists ;  that 
the  contract  for  insurance  was  issued  under  it  and  is  controlled 
by  it ;  and  that  the  power  of  disposition  over  it  is  and  should 
be  restricted  so  as  to  be  in  accordance  therewith.  They  fur- 
ther think,  that  the  subsequent  legislation,  enlarging  the  legal 
capacity  of  married  woratn,  does  not  supersede  the  Act  of 
1840,  nor  give  them  other  power  to  deal  with  a  policy  issued 
under  it,  than  they  had  by  it.  *  *  *  The  minority  do 
not  think  the  determination  of  this  question  necessary  to  a 
decision  of  the  case,  and,  doubting  whether  the  effect  of  the 
married  woman's  Act  is  not  more  sweeping  than  here  allowed 
to  be,  express  no  opinion.'^ 

In  WiUan  v.  JLawrence^  (8  Hun^  593,)  the  plaintiff,  the 
widow  of  one  Wilson,  brought  suit  against  an  insurance  com- 
pany to  recover  $2,500,  the  amoxmt  of  a  policy  of  life  insur- 
ance on  the  life  of  her  deceased  husband.  The  policy  was 
issued  in  October,  1868.  It  recited  that  it  was  made  in  con- 
sideration of  a  premium  paid  by  the  plaintiff  to  the  company, 
and  insured  the  life  of  the  husband,  for  life.  In  it  the  com- 
pany agreed  ^^  with  the  said  assured,  her  executors,  adminis- 
trators or  assigns,"  to  pay  the  sum  insured  ^^  to  the  said  as- 
sured, her  executors,  administrators  or  assigns."  The  policy 
was  assigned,  by  the  plaintiff,  to  one  Lawrence,  in  April,  1873» 
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The  hnsband  died  in  September,  1875.    The  Acts  of  1858 
and  1866  had  been  amended  by  the  Act  of  April  18th,  1870, 
{Laws  of  New  Tork,  1870,  chap.  277,^.  612,)  but  not  so  as  to 
affect  that  case.    Lawrence  was  substituted  as  a  defendant  in 
the  suit,  in  place  of  the  company,  and  the  latter  paid  the 
money  into  Court.    It  appeared,  on  the  trial,  that  the  plaint- 
iff paid  the  premiums  on  the  policy.    The  special  term  of  the 
Supreme  Court  gave  judgment  for  the  plaintiff.     On  appeal, 
the  general  term  reversed  the  judgment.    One  ground  of  re- 
versal was,  that  the  plaintiff  had  no  proper  complaint.     An- 
other was,  that,  as  the  special  term  had  found  that  the  policy 
was  assigned  by  the  plaintiff  to  Lawrence,  for  a  consideration 
of  $2,000  paid  by  him  to  her  and  her  husband,  it  was  not 
proper  to  restore  the  policy  to  the  plaintiff,  and  declare  the 
assignment  invalid,  without  requiring  her  to  restore  the  $2,000 
to  Lawrence,  and  that,  therefore,  it  was  error  to  award  any 
more  of  the  fund  in  Court  to  the  plaintiff  than  the  excess 
over  the  $2,000,  and  interest.     The  Court  stated,  that  this 
view  proceeded  on  the  assumption,  that,  as  the  plaintiff,  be- 
fore the  assignment  of  the  policy,  was  its  absolute  owner,  she 
must  have  received  the  $2,000  to  her  own  use.    The  case  was 
tried  again.     The  second  report  of  it  is  in  13  Uun^  236.    The 
plaintiff  claimed  that  the  assignment  was  procured  by  coer- 
cion, and  that  it  was  void,  on  the  ground  that  her  interest  in 
the  policy  was  not  assignable.    The  special  term  found  that 
the  assignment  was  not  procured  by  coercion,  but  it  held  the 
assignment  void,  on  the  ground  that  the  plaintiff's  interest 
was  not  assignable,  and  judgment  was  ordered  for  the  plaint- 
iff, entitling  her  to  the  money  in  Court.    The  special  term 
found,  as  facts,  that  nothing  was  paid  to  the  plaintiff  on  the 
assigninent,  and  that  the  only  consideration  for  it  was  the 
cancellation  and  delivery  to  the  plaintiff's  husband,  of  his 
promissory  notes  for  $2,000  held  by  the  defendant.     On  ap- 
peal, the  general  term  held,  that  the  finding  as  to  the  consid- 
eration did  not  change  the  equity  of  the  case  as  to  the  restora- 
tion to  the  defendant  of  that  with  which  he  had  parted,  but 
that,  if  the  assignment  was  absolutely  void,  such  equitable 
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vieiJir  was  of  no  moment.   The  Court  proceeded  to  discuss  the 
qnestion  as  to  whether  the  policy  was  made  under  the  Act  of 
1840.    The  opinion  says :  "It  does  not  refer  to  the  Act  in 
terHis,  and  its  only  provision  respecting  payment  is,  that  the 
company  will  pay  to  the  assured,  (the  plaintiff,)  her  executors, 
administrators  or  assigns.     The  policy  purports  to  be  a  con- 
tract with  the  wife,  and  it  recites  the  payment  of  the  first 
premium  by  her.     On  its  face,  it  is  a  policy  which  would 
have  been  valid  at  common  law,  which  recognized  an  insur- 
able interest  of  a  wife  in  the  life  of  her  husband.    But  the 
Court  found,  on  the  last  trial,  tjiat  the  policy  was  issued  upon 
the  application  of  the  husband,  and  that  he  paid  aU  the  pre- 
miums.    Those  circumstances,  and  the  fact  that  the  policy 
was  not  payable  till  his  death,  warranted  the  further  finding 
of  the  trial  Court,  that  the  husband  designed  the  policy  as  a 
provision  for  the  support  of  the  plaintiff  during  widowhood. 
The  policy  is,  therefore,  to  be  regarded  as  within  the  equity 
of  the  statute,  and,  consequently,  not  assignable.     The  cir- 
cumstance, that  the  policy  made  no  provision  for  children, 
does  not  militate  against  the  idea  that  it  was  made  in  view  of 
the  statute,  as  there  is  no  evidence  that  the  plaintiff  or  her 
husband  had  children.     These  views  do  not  confiict  with  the 
decision  on  the  first  appeal,  as  it  there  appeared  that  the  pre- 
miums were  paid  by  the  wife."     The  judgment  was  affirmed. 
The  defendant  then  appealed  to  the  Court  of  Appeals.    That 
Court  recently  affirmed  (76  N.  T.,  585)  the  judgment  of  the 
general  term.     The  whole  of  the  opinion  delivered  by  it  was 
in  these  words :  "  We  think  that  this  case  is  governed  by  the 
decisions  in  JSadie  v.  Slimmouj  (26  N.  Y.,  9,)  and  Barry  v. 
Brune^  (59  N.  JT.,  587.)    Upon  the  authority  of  those  cases, 
the  pohcy  in  question  must  be  held  to  have  been  inalienable, 
and  the  assignment  to  Mr.  Lawrence  absolutely  void.     The 
judgment  is  affirmed."    I  have  been  furnished  with  copies  of 
the  record  and  of  the  briefs  presented  to  the  Court  of  Ap- 
peals.  The  record  shows  that  the  special  term  found  as  facts : 
(1.)  That  the  policy  was  issued  for  the  sole  use  and  benefit  of 
the  plaintiff ;  (2.)  That  it  was  issued  on  the  application  of  the 
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huBband,  aud  on  the  payment  by  him  of  the  preminm  due  at 
the  time  it  was  issued ;  (3.)  That  all  the  premiums  payable 
during  the  husband's  life  were  paid  by  him  j  (4.)  That  the 
insurance  was  designed  by  him  as  a  provision  for  the  support 
of  the  plaintiff,  in  the  event  of  his  death,  and  during  her 
widowhood ;  (5.)  That  the  assignment  was  made  in  payment 
of  a  debt  of  $2,000  from  the  husband  to  Lawrence ;  (6.)  That 
the  policy  was  delivered  to  Lawrence,  and  he  surrendered  to 
the  husband  the  evidences  of  the  debt ;  (7.)  That  the  plaintiff 
never  received  any  consideration  for  the  assignment.    The 
Court  found,  as  conclusions  of  law:  (1.)  That  the  policy  was 
not  assignable ;  (2.)  That  the  assignment  was  void  ;  (3.)  That 
the  plaintiff  was  entitled  to  the  money  in  Court.   The  defend- 
ant excepted  to  the  above  findings  of  fact,  1,  4  and  7,  and  to 
the  three  conclusions  of  law.   The  Judge,  at  special  term,  in  his 
opinion,  held,  that  the  case  fell  within  the  statutes,  and  with- 
in the  cases  in  26  Jf.  T,  and  59  If.  JT.,  because  (1.)  the  hus- 
band arranged  for  the  insurance ;  (2.)  the  husband  paid  all 
the  premiums  during  his  lifetime ;  (3.)  the  wife  assigned  the 
policy,  at  her  husband's  request,  to  pay  an  existing  debt  of 
his,  she  receiving  no  consideration  therefor.    The  general 
term,  as  we  have  seen,  (13  Huriy  238,)  proceeded  on  the  same 
grounds.    The  opinion  of  the  Court  of  Appeals  must  he  held 
to  have  proceeded  on  the  same  views.   The  plaintiff's  counsel, 
in  his  brief  before  the  Court  of  Appeals,  contended  that  the 
policy  fell  within  the  statutes,  as  a  provision  made  by  the  hus- 
band for  the  wife's  widowhood,  because  it  fell  within  the  pro- 
visions which  permitted  the  husband  to  pay  the  premiums 
for  the  insurance  from  his  own  property,  and  which  exempted 
the  insurance  so  effected  from  the  claims  of  his  creditore. 
Stress  was  laid  on  the  fact  that  the  husband  paid  all  the  pre- 
miums due  on  the  policy,  both  before  and  after  the  transfer 
to  the  defendant,  as  making  the  policy  non-assignable  by  the 
wife. 

None  of  the  cases  above  cited  are  like  the  present  case. 
In  Eadie  v.  Slimmon  the  policy  was  assigned  as  security  for 
a  debt  of  the  husband's,  and  not  for  any  consideration  going 
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to  the  wife  or  to  her  separate  estate.    The  same  fact  existed 
in  Barry  v.  The  Eqmtdble  Life  Society^  and,  in  that  case,  in 
the  opinion  of  the  Court  of  Appeals,  the  statute  and  the 
case  of  Eadie  v.  Slimmon  are  referred  to  as  applying  only  to 
cases  where  the  preminins  are  paid  out  of  the  funds  or  prop- 
erty of  the  husband.    In  Wilson  v.  Lcmrencey  the  only  con- 
sideration for  the  assignment  was  the  payment  of  a  debt  of 
the  husband's,  and  the  husband  paid  all  the  premiums.    In 
the  report  of  the  case  of  Barry  v.  The  Equitable  Life  Society y 
at  special  term,  (14  AVbotCa  Pr.  Rep.^  new  series,  385,)  it  is 
stated,  in  the  decision  of  Judge  Yan  Brunt,  that  all  the 
premiums  were  paid  by  the  husband.    Assuming  that  the 
policy  in  the  present  case  was  a  New  York  contract  and  fell 
within  the  statutes  of  New  York,  there  is  no  decision  of  the 
Courts  of  New  York  holding  that  such  an  assignment  as  was 
made  in  the  present  case,  of  such  a  policy  as  the  one  under 
consideration,  is  not  valid. 

In  Conn.  Life  Ins.  Co.  v.  Burroughs^  (34  Conn.,  305, 
313,)  the  Court  comments  on  the  decision  in  Eadie  v.  Slim- 
num  and  says  that  the  reasoning  ^^  seems  to  go  so  far  as  to 
hold,  that  a  policy  of  this  description,  prior  to  the  decease  of 
the  husband,  is  absolutely  and  under  all  circumstances  unas- 
signable by  the  wife."  It  adds :  ''  That  such  should  be  the 
law  applicable  to  a  policy  the  premiums  on  which  were  paid 
by  the  husband,  certainly  seems  reasonable  and  just ;  while, 
on  the  other  hand,  if  the  wife  paid  the  premiums  from  her 
own  separate  estate,  it  is  difficult  to  suggest  a  reason  why  she 
should  not  have  the  same  power  to  assign  her  interest  in  the 
policy  that  she  has  to  assign  any  other  diose  in  action  belongs 
ing  tQ  her." 

The  policy  of  the  statutes  of  New  York,  as  interpreted 
by  the  highest  Court  of  New  York,  while  it  requires  that 
the  assignment  in  the  present  case,  if  made  to  pay  or  secure 
a  debt  of  the  husband's,  should  not  be  upheld,  does  not  for- 
bid the  assignment  by  the  wife,  when  the  object  of  the 
assignment  is  to  keep  the  policy  alive  by  insuring  the  pay- 
ment of  the  premiums  as  they  recur.    In  the  present  case. 
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the  evidence  shows  that  that  was  the  real  object  of  the  as- 
signment  and  that  the  assignee  carried  out  strictly  and  in 
good  faith  his  agreement.    As  the  wife  survived  her  husband, 
no  rights  of  any  children  intervene.     The  question  is  one 
solely  between  her  and  rights  arising  under  the  assignment, 
whether,  as  against  her,  such  rights  are  valid.     It  would  be  ft 
very  inequitable  interpretation  of  a  statute  the  object  of 
which  is  to  secure  life  insurance  money  exclusively  for  the 
benefit  of  the  wife,  to  hold  that  she  cannot  assign  the  policy 
for  the  purpose  of  keeping  it  in  life.    In  the  absence  of 
fraud  or  coercion  in  proctiring  the  assignment,  it  would  be 
enabling  her  to  perpetrate  a  fraud,  if,  as  against  the  assignee 
and  the  insurance  company  who  have  acted  in  good  faith 
thereon,  it  should  be  held  that  she  could  recover  the  amonnt 
of  the  policy  from  the  company,  in  a  case  like  the  present. 
Not  only  is  the  policy  payable  to  her  "  or  assigns,"  but  it 
provides  that  it  shall  cease  if  the  annual  premiums  shall  not 
be  punctually  paid,  and  that  in  such  case  all  previous  pay- 
ments of  premiums  and  all  profits  shall  be  forfeited  to  the 
company.     On  all  the  facts  in  this  case,  the  assignment  must 
be  held  to  have  been  valid,  according  to  its  terms,  so  as  to  be 
a  defence  to  the  claim  now  made  by  the  plaintifl^,  upon  the 
policy,  against  the  company.    If,  as  between  the  plaintiff 
and  MordofE,  he  was  her  trustee  of  the  money  after  he  re- 
ceived it  from  the  company,  and  liable  to  account  to  her  for 
it,  subject  to  his  claims  npon  it,  both  as  having  paid  the  pre- 
miums upon  it,  and  as  her  creditor  otherwise,  yet,  as  between 
her  and  the  company,  the  assignment  was  a  full  authority 
from  her  to  Mordofi^  to  collect  the  money  for  her  from  the 
company  and  a  full  authority  from  her  to  the  company  to 
pay  it  to  Mordoflf.    Aside  from  this,  she,  with  full  knowledge 
of  the  fact  that  MordofE  had  collected  the  money  from  the 
company  on  the  policy,  under  and  by  virtue  of  the  assign- 
ment, ratified  such  receipt  of  the  money  by  Mordoff,  in  such 
manner  as  to  be  estopped  from  denying,  as  against  the  com- 
pany, the  validity  of  the  authority  of  Motdoff  to  receive  the 
money.    Her  right  of  action  on  the  policy,  in  this  suit,  is 
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gone.  She  received  a  part  of  the  money,  as  a  part  of  the 
money  paid  by  the  company.  She  does  not  offer  to  return  it 
to  the  company.  Her  acts  were  such  as  to  amount  to  a  rati- 
fication of  the  whole  transaction,  at  a  time  when  she  was 
called  upon  to  repudiate  it,  if  she  were  ever  to  do  so.  {jStory 
on  Agency^  §§  239,  242,  250.)  The  ratification  enured  to  the 
benefit  of  the  company.  {Id.^  §  244.)  The  present  is  not  a 
suit  between  the  plaintiff  and  Mordoff,  as  to  the  disposition 
which  ought,  as  between  her  and  him,  to  be  made  of  the 
money  received  from  the  company.  The  contest  was  pre- 
cisely of  that  character  in  the  three  cases  in  the  New  York 
Court  of  Appeals.  The  question  in  the  present  case  is  solely 
whether  the  company  ought  to  pay  a  second  time  to  the 
plaintiff  the  money  which  it  paid  to  Mordoff. 

There  is  no  proper  ground,  in  the  evidence,  for  interfer- 
ing with  the  findings  of  fact  made  by  the  referee,  nor  was 
there  any  error  in  the  refusal  of  the  referee  to  find  one  way 
or  the  other  on  the  requests  to  find  made  by  the  plaintiff,  ex- 
cept as  found  or  necessarily  implied  in  his  report.  The  ex- 
ceptions to  the  rulings  of  the  referee  in  the  course  of  the 
trial  have  been  examined,  and  no  ground  is  found,  in  any  of 
them,  for  grantmg  a  new  trial. 

Judgment  will  be  entered  for  the  defendant,  on  the  re- 
port of  the  referee,  with  costs. 


J.  E.  Roe^  for  the  plaintiff. 

James  B.  Perkins,  for  the  defendant. 
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Frkdebice  Butterfield  and  others  vs.  Chester  A.  Abthub. 

"  Calf-liair  goods,"  made  to  imitate  yelyet  or  fiir,  manufactured  of  cotton  and 
hair,  the  warp  being  cotton  and  the  woof  being  cattle  hair,  is  not  dotuibla  at 
the  rate  of  80  per  cent,  ad  valoran,  as  *'  a  manufacture  of  hair,  not  otherwise 
provided  for/'  under  Schedule  M,  of  §  2,604  of  the  Revised  Statateo,  bat  is 
dutiable  at  the  rate  of  86  per  cent,  ad  valorem,  as  "  a  manufacture  of  cotton, 
not  otherwise  provided  for,"  under  Schedule  A,  of  said  §  2,604,  by  applying 
to  it  the  provisioDS  of  g  2,499  of  the  Revised  Statutes. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  April  19thi,  1879.) 

« 

Wallace  J.  The  plaintiffs,  in  November,  1874,  imported 
into  the  port  of  New  York  certain  merchandise  invoiced  as 
"  calf -hair  goods,"  upon  which  the  defendant,  as  collector  of 
the  port,  exacted  a  dnty  of  thirty-five  ^er  cerUiMTi  ad  valorem^ 
it  being  claimed  by  the  collector  that  the  merchandise  was 
dutiable  as  "  a  manufacture  of  cotton,  not  otherwise  provided 
for,"  under  Schedule  A,  of  §  2,504  of  the  Eevised  Stat- 
utes of  the  United  States.  The  plaintiffs  protested  against 
the  payment  of  the  duty  thus  exacted,  and  now  insist  that 
their  merchandise  should  have  been  classified  as  ^'  a  manufao- 
ture  of  hair,  not  otherwise  provided  for,"  and,  as  such,  was 
subject  to  a  duty  of  only  thirty  per  centum  ad  valorem. 
This  suit  is  brought  to  recover  the  difference  between  thirty- 
five  and  thirty  per  centum  ad  valorem. 

The  provision  of  the  tariff  Acts  upon  which  the  plaint- 
iffs found  their  claim  is  contained  in  Schedule  M,  of  §  2,504 
of  the  Eevised  Statutes,  by  which  duties  are  imposed  as  fol- 
lows :  "  On  hair-cloth  known  as  crinoline  cloth,  and  all  other 
manufactures  of  hair,  not  otherwise  provided  for,  thirty  per 
centum  ad  valorem  /  of  the  description  known  as  hairHseating, 
eighteen  inches  wide  or  over,  forty  cents  per  square  yard ; 
less  than  eighteen  inches  wide,  thirty  cents  per  square  yard," 

The  evidence  shows  that  the  plaintiffs'  importation  is  a 
fabric  made  to  imitate  ve^lvet  or  fur,  manufactured  of  cotton 
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and  hair,  the  warp  being  cotton  and  the  woof  being  cattle  hair. 
It  is  used  for  making  caps,  cloaks  and  ontside  garments. 
It  is  known  in  the  trade  under  the  general  name  of  "  cow 
or  calf-hair  goods/*  or  as  "velonr,"  "imitation  seal  skin/' 
Ac,  &c.  "  OrinoUne  cloth  "  is  made  of  cotton  and  hair,  the 
long  hair  from  the  tail  or  mane  of  the  horse  being  woven 
into  a  cotton  warp.  The  width  of  the  cloth  is  governed  by 
the  length  of  the  hair  used ;  and  it  is  used  for  ladies'  under- 
wear. "  Hair-seating"  is  a  similar  fabric  to  crinoline  cloth, 
the  only  difierence  being  that  it  is  more  clofeely  woven  ;  and 
it  is  used  mainly  for  upholstering  purposes. 

If  the  plaintifb'  article  was  a  manufacture  of  hair,  within 
the  meaning  of  the  Act  in  question,  it  was  an  enumerated 
article,  and  the  collector  had  no  right  to  apply  the  provisions 
of  §  2,499  of  the  Eevised  Statutes.  That  section  enacts, 
that,  on  all  articles  manufactured  from  two  or  more  mate- 
rials, the  duty  is  to  be  assessed  at  the  highest  rates  at  which 
any  of  its  component  parts  may  be  chargeable  ;  but  that  sec- 
tion only  apph'es  to  non-enumerated  articles.  It  affords  a 
rule  of  construction  by  which  articles  not  otherwise  enumer- 
ated may  be  ranged  under  the  proper  classification. 

It  is  insisted,  for  the  plaintiffs,  that,  because  their  article 
derives  its  main  value  and  peculiar  character  from  the  hair  of 
which  it  is  in  part  composed,  it  is  to  be  deemed  a  manufac- 
ture of  hair.  This  position  cannot  be  maintained.  Their 
article  is  no  more  a  manufacture  of  hair  than  of  cotton,  and 
the  tariff  acts  are  provided  with  a  rule  of  construction  by 
which  the  classification  of  all  articles  shall  be  ascertained 
which  are  non-enumerated,  and  which  furnishes  the  only 
guide  in  cases  like  this.  If  a  duty  were  imposed  simply 
upon  all  manufactures  of  hair,  the  plaintiffs'  case  would  not 
be  sufficiently  plausible  to  require  discussion.  But,  in  the 
same  paragraph  in  which  duties  are  imposed  on  **  all  other 
manufactures  of  hair,"  a  duty  is  imposed  on  crinoline  cloth 
and  hair-seating — articles  which  are  not  manufactures  of 
hair,  but  of  hair  and  cotton.  Thus,  both  crinoline  cloth  and 
hair-seating  are  dealt  with  as  manufactures  of  hair ;  and  this 
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affords  support  to  the  argument,  that  by  the  term  "  cth^ 
manufactures  of  hair/*  Congress  did  not  mean  manufactureB 
of  which  hair  is  the  exclusive  component.    This  argument  is 
well  advanced,  but  it  is  not  sufficient  for  the  purposes  of  the 
plaintiffs'  case.     Where  a  general  descriptive  term  is  em- 
ployed in  a  statute,  in  connection  with  words  of  particular 
description,  the  meaning  of  the  general  term  is  to  be  ascer- 
taiued  by  a  reference  to  the  words  of  particular  description. 
Applying  that  rule  here,  the  general  words,  "  aU  other  manu- 
factures of  hair,"  will  be  construed  to  cover  all  such  other 
manufactures  of  hair  as  are  similar  to  crinoline  cloth  and 
hair-seating,  although  they  may  contain  cotton  or  other  com- 
ponents.    They  will  not  include,  however,  such  manufactures 
as  are  not  reasonably  suggested  by  those  specifically  de- 
scribed.    In  other  words,  they  will  be  construed  to  mean, 
such  other  manufactures  as  are  similar  to  the  particular  arti- 
cles which  were  the  subject  of  legislative  consideration.    The 
only  similarity  between  the  plaintiffs'  importation  and  crino- 
line cloth  or  hair-seating  consists  in  the  fact,  that  aU  of  them 
are  made  of  both  cotton  and  hair.     It  follows,  that  the  aiinl- 
cle  imported  by  the  plaintiffs  is  not  an  enumerated  article 
and  was  properly  classified  under  the  cotton  section. 

The  case  of  Arthur  v.  Suaafidd^  (96  U.  S.y  128,)  cited  for 
the  plaintiffs,  was  one  where  the  article  was  an  enumerated 
one.  There,  spectacles  made  of  steel  and  glass  were  in  con- 
troversy. One  provision  of  the  tariff  Acts  imposed  a  duty 
on  all  manufactures  of  which  steel  was  a  component  part, 
and  another  upon  all  manufactures  of  which  glass  was  a  com- 
ponent part.  The  article  was  thus  not  non-enumerated,  but 
was  enumerated  twice,  because,  both  steel  and  glass  were 
component  parts  of  it.  But,  the  intention  to  impose  the 
glass  duty  instead  of  the  steel  duty  was  found  by  applying 
the  maxim,  noscitur  a  sociiSj  it  being  imposed  upon  pebbles 
for  spectacles  and  aU  manufaxjtures  of  whith  glass  was  a 
component  part. 

Reference  has  been  made,  in  the  argument,  to  the  pro- 
visions of  the  prior  tariff  Acts,  as  bearing  upon  the  construe- 
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tion  of  the  Act  in  question.    In  regard  to  these  Acts,  it  is 
snfEicieiit  to  say,  that  they  do  not  strengthen  the  position  of 
the  plaintiffs.    By  the  Act  of  March  2d,  1861,  §  21,  (12  U.  8. 
Stat,  at  Zargej  190,)  dnty  is  imposed  "on  hair-cloth  and 
hair-seatings  and  all  other  manufactures  of  hair,"  and,  by 
the  Act  of  July  14th,  1870,  §  21,  (16  U.  S.  Stat,  at  Large, 
264,)  to  reduce  duties,  the  duty  is  decreased  "  on  hair-cloth, 
of   the    description   known   as   hair-seating."      Under  this 
phraseology,   hair-cloth    is  described  as  a  manufacture  of 
hair,  and  seems  to  have  been  distinguished  from  hair-seat- 
ing, and  described  by  a  commercial  designation ;  and,  be- 
cause of  this,  upon  the  trial,  I  was  inclined  to  hold  that  hair- 
cloth shonld  be  included,  in  the  present  section,  as  a  "  manu- 
facture of  hair,"  and  left  it  to  the  jury  to  find  whether  or 
not  the  plaintiffs*  importation  waa  an  article  commercially 
known  as  hair-cloth.     This,  I  am  satisfied,  was  an  error,  be- 
cause, the  section  as  it  now  stands,  furnishes  quite  clear 
evidence  of  the  legislative  intent  to  reduce  the  duty  upon 
those  manufactures  of  hair  which  are  ejusdem  generis  with 
crinoline  cloth  and  hair-seating,  and  upon  none  other. 

A  verdict  should  have  been  directed,  upon  the  trial,  for 
the  defendant.  It  was  error  to  leave  the  case  to  the  jury, 
and,  for  this  reason,  a  new  trial  is  granted. 

^    John  Halloch  Drake,  for  the  plaintiffs. 

Stewart  L.  Woodford,  {District  Attorney,)  for  the  de- 
fendant. 
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Valentine  Fisobkb 

Henry  Wilson,  Gtjnther  K.  Aoerrkan  and  John  Boskel. 

In  Equity. 

The  letters  patent,  No.  74,068,  granted  to  Valentine  Fischer,  February  4th, 
1868,  for  an  "  improyement  in  machine  for  forming  sheet  metal  monldings," 
are  ralid. 

The  4th  claim  of  the  patent,  namely :  "  Arranging  the  female  die,  G,  aboye  the 
mole  die,  E  or  F,  for  the  purpose  of  keeping  the  female  die  dear,  as  set 
forth,*'  claims  the  described  arrangement  of  the  two  dies,  so  that,  having 
such  a  lower  male  die  as  E  or  F  is,  the  female  die  shall  be  aboye  the  male 
die,  aod  thas  be  kept  clear,  resulting  in  keeping  both  dies  clear,  instead  of 
haying  the  female  die  below,  in  a  position  to  be  clogged  and  mar  the  work* 
eyen  though  the  upper  male  die  should  clear  itself. 

"Where  a  defendant  in  a  suit  in  equity  puts  in  proofs  to  sustain  the  aHegations 
of  his  answer,  and  allows  the  plaintiff  to  put  in  proofs  in  rebuttal,  and  proofs 
in  contradiction  of  the  allegations  of  the  answer,  without  entering  any  ob- 

*  jection  on  the  record  that  there  was  no  replication  to  the  answer,  he  is  es- 
topped from  raising  such  objection  at  the  hearing. 

Sufficient  prima  facie  eyidence  of  the  use  by  a  defendant  of  a  machine  InMng- 
ing  a  patent,  held  to  haye  been  giyen. 

(Before  Blatchfokd,  J.,  Southern  District  of  New  York,  April  28th,  1879.) 

Blatchfobd,  J.  This  suit  is  brought  on  letters  patent 
No.  74,068,  granted  to  the  plaintiff,  February  4th,  1868,  for 
an  '^  improvement  in  machine  for  forming  sheet  metal  mould- 
ings." The  bill  was  originally  filed  against  the  defendant 
Wilson  alone,  on  the  19th  of  May,  1869.  He  put  in  an  an- 
swer and  a  replication  was  filed  to  that  answer.  Proofs  on 
the  part  of  the  plaintiff  were  taken  in  February,  1871.  Noth- 
ing further  was  done  till  November,  1873,  when  the  plaintiff 
closed  his  opening  proofs.  The  defendant  took  some  proofs 
in  November,  1873.  At  the  April  term,  1874,  a  decree  was 
entered  for  the  plaintiff,  by  default.  On  the  18th  of  May, 
1874,  a  written  stipulation,  entitled  on  the  original  suit,  was 
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signed  by  the  solicitors  of  the  respective  parties,  stipulating 
that  said  decree  '^  shall  be  vacated  and  the  taking  of  proofs 
herein  be  opened ; "  "  that  the  testimony  herein,  and  in  this 
case  as  amended  by  the  insertion  of  Gnnther  K.  Ackerman 
and  John  Borkel  as  defendants,  together  with  said  Wilson, 
shall  close  by  the  first  day  of  August,  1874,  and  that  said 
cause  shall  be  brought  to  hearing  before  either  judge  of  this 
Court,  and  at  any  place,  thereafter,  as  counsel  for  complain- 
ant shall  elect ; "  "  that  the  bill  of  complaint  herein  may  be 
amended  by  making  Gunther  K.  Ackerman  and  John  Borkel, 
both  of  the  city  of  New  York,  co-defendants  with  said  Henry 
Wilson,  against  whom  the  bill  was  originally  filed ; "  "  that, 
if  said  cause,  as  amended  by  the  insertion  of  above  new  de- 
fendants, shall  not  be  heard  before  the  October  term  of  this 
Court,  and  if  the  defendants  shall  not  answer  ready  at  said 
term,  a  decree  may  be  entered  in  said  cause  against  the  de- 
fendants herein,  those  made  defendants  by  amendment,  as 
well  as  against  said  Wilson,  the  original  defendant,  and  that 
there  will  be  no  motion  made  by  defendants  to  vacate  the  de- 
cree by  default,  bnt  that  an  accounting  and  injunction  may 
be  obtained  by  complainant  without  opposition  by  defendants, 
the  accounting  against  said  Ackerman  and  Borkel  dating  from 
the  tim^  of  the  purchase  by  them  of  the  business  of  said 
Wilson,  in  which  the  infringing  machine  or  machines  were 
used;'*  '*that  no  advantage  shall  be  taken,  or  exceptions 
made,  from  the  fact  that  said  Ackerman  and  Borkel  were  not 
joint  infringers,  and  that  the  bill  has  been  amended,  making 
them  defendants ; "  and  ^^  that,  if  at  any  time  after  due  no- 
tice from  the  defendants  of  the  taking  of  testimony,  the 
complainant  cannot  attend  for  said  testimony,  or  will  not  con- 
sent that  defendants  go  on,  then  the  time  for  closing  proofs 
shall  be  extended  as  many  days  as  the  notice  covered,  or  as 
the  defendants  may  be  delayed,"  An  amended  bill  was 
thereupon  filed,  making  Wilson,  Ackerman  and  Borkel  de- 
fendants, and  containing  all  proper  averments  for  a  complete 
bilL  It  was  filed  in  pursuance  of  a  written  consent,  entitled 
in  the  original  suit,  and  signed  by  the  solicitor  for  the  de- 
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fendant  therein,  consenting  that  it  befiled  in  place  of  the  orig- 
inal bill,  withont  costs,  and  it  was  annexed  to  such  consent. 
A  joint  answer  by  the  three  defendants,  to  the  amended  bill, 
was  filed  in  May,  1875.  It  was  signed  by  the  same  solicitor 
who  was  solicitor  for  the  defendant  in  the  original  suit.  No 
replication  to  the  same  was  filed.  ,  The  defendants  took 
proofs  in  June  and  July,  1876,  and  in  February,  1876.  The 
plaintiff  took  rebutting  proofs  in  April,  July  and  October, 
1876. 

The  specification  states  the  invention  to  be  "  a  new  and 
improved  machine  for  forming  sheet  metal  mouldings."     It 
says :  "  This  invention  relates  to  a  new  machine  for  pressing 
mouldings  for  cornices,  &c.,  from  galvanized  or  other  sheet 
metal,  and  consists  in  so  arranging  the  machine,  that  but  two 
kinds  of  dies  for  all  kinds  of  smooth  mouldings  that  may  have 
to  be  formed  are  needed,  viz.,  rounded  and  square  dies.     Of 
the  latter,  but  one  set  is  required  for  making  all  sorts  of  an- 
gles, while,  of  the  rounded  dies,  as  many  sets  must  be  pro- 
vided as  there  are  ditferent  sized  curves  to  be  represented  in 
the*  mouldings.     The  dies  are  easily  removed  and  replaced. 
The  male  die  is  arranged  stationary,  while  the  female  die  is 
secured  to  a  slide  or  other  reciprocating  device.     The  male  or 
stationary  die  is  underaeath  the  female  or  movable  die,  for 
the  purpose  of  preventing  the  latter  from  being  clogged  or 
made  imperfect  by  dirt  or  other  foreign  matter.     The  stand- 
ard of  the  male  die  is  made  concave  on  one  side,  to  allow  the 
forming  of  three  sides  of  a  square  by  the  apparatus."     It 
further  states  that  the  invention  consists,  also,  in  the  con- 
struction  and  arrangement  of  the  device  for  moving  the 
upper  die.      This  is    not  important    in   the  present  case. 
The  specification  further  says:    "D  is  a  standard  for  the 
lower  stationary  die.      It  is,  by  means  of  screws  or  other- 
wise, firmly  secnred  upon  the  bar  B,  and  is  made  in  the 
form  of  the  letter  C,  that  is,  concave  on  one  side,  as  shown  in 
fig.  2.     The  lower  die  E,  which  is  a  strip  as  long  as  the  dis- 
tance between  the  uprights  A,  is  fitted  upon  the  upper  edge 
of  the  standard  D,  so  as  to  firmly  remain  thereon.     This  die 
is  conical  in  crossHsection,  forming  a  right  angle  at  the  apex. 
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and  may  be  formed  on  (not  fastened  upon)  the  standard  D,  as 
part  of  the  same,  as  it  need  never  be    removed.      When 
ronnded  dies,  F,  are  nsed,  they  are  laid  upon  this  die  E,  (as  in 
fig.  3,)  they  being  recessed  on  their  under  side  for  the  pur- 
pose of  fitting  the  die  E.     The  upper  die,  G,  which  is  of  the 
same  length  as  the  lovjer  die,  and  which  is  provided  with  a 
concave  under  side  that  corresponds   to   the   shape  of  the 
lower  die,  (as  in  figs.  2  and  3,)  is  provided,  at  its  upper  sur- 
face, with  two  or  more  projecting  pins,  a  a^  which  are  per- 
forated, and  which  serve  as  a  means  for  fastening  the  die  to 
a  pendent  bar,  H,  of   nearly  the  same  length  as  the  die." 
Mechanism  is  described,  by  which  the  bar  H  is  moved  down 
'and  up,  aud   whereby  the  upper  die  is* "pressed  upon  the 
lower  die  and  raised  from  the  same,  as  may  be  desired." 
The  specification  adds :    "  The  most  difiicult  mouldings  can 
be  formed  by  this  machine,  as  is  indicated  by  red  lines  in 
figs.  2  and  3,  the  standard  D  being  provided  with  a  concave 
side,  to  facilitate  the  forming  of  such  difiicult  mouldings,  as 
is  seen  in  fig.  2.    The  dies  can  be  made  of  steel  or  other  suit- 
able material,  and  of  suitable  thickness."    There  are  seven 
claims.    Only  claims  2  and  4  are  alleged,  in  this  suit,  to  have 
been  infringed.     Those  claims  are  in  these  words :  "  2.  The 
standard  D,  when  provided  with  one  concave  side,  as  shown. 
4.  Arranging  the  female  die  G,  above  the  male  die,  E  jor  F, 
for  the  purpose  of  keeping  the  female  die  clear,  as  set  forth." 
The  plaintiflPs  expert,  Mr.  McTntire,  in  his  testimony  given 
February  7th,  1871,  describes  a  machine  for  bending  sheet 
metal  to  form  metallic  cornices,  which  was  a  working  machine, 
and  which  he  had  seen  in  operation  at  the  establishment  of 
Ackerman  &  Borkel,  in  Worth  street,  New  York.     He  says : 
**  Q.  3.  Will  you  look  at  the  model,  complainant's  Exhibit  B, 
and  state  what  it  represents  ?    -4.  1  have  examined  the  model 
marked  complainant's  Exhibit  B.    It  represents  a  machine 
adapted  to  bending  sheet  metal  to  form  metallic  cornices. 
Q.  4.  Have  you  ever  seen  a  machine  in  operation  constructed 
like  said  model ;  and,  if  yea,  when  and  where  and  by  whom ! 
-4.  I  have  seen  a  working  machine  in  operation  at  the  estab- 
lishment of  Messrs.  Ackerman  &  Borkel,   No.  Worth 
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street.  New  York  city,  which  was  constructed  and  operated 
similarly  to  said  model,  complainant's  Exhibit  B.  Q,  5.  Please 
look  at  complainant's  Exhibit  C,  and  state  what  it  represents  ? 
A.  It  represents  a  true,  full-sized  model  of  a  short  section  of 
a  bar  of  solid  metal,  which  I  saw  used  in,  and  as  part  of,  the 
working  machine  which  I  have  before  stated  I  saw  in  operar 
tion  at  No.  Worth  street."  He  then  goes  on  to  describe  the 
construction  and  operation  of  the  working  machine  he  so  saw 
in  operation.  A  longitudinal  round  bar  or  rod  of  metal  was 
secured  in  a  A  shaped  longitudinal  groove  formed  at  the  lower 
edge  of  a  carriage  which  reciprocated  up  and  down,  and  which 
groove  had  its  apex  uppermost.  The  bar  of  solid  metal,  be- 
fore mentioned,  had,  in  its  upper  face,  a  longitudinal  con- 
cavity. It  was  secured,  with  such  concavity  uppermost,  on  a 
table,  and  the  sheet  of  metal  to  be  moulded  was  placed  imme- 
diately over  such  concavity,  and  beneath  the  round  rod  above. 
The  latter  was  then  moved  downward,  and  forced  the  sheet 
of  metal  into  such  concavity,  the  concavity  acting  as  the 
lower  die,  and  as  a  female  die,  and  the  round  rod  acting  as 
the  upper  die,  and  as  a  male  die.  Thus  half-rounds  were 
formed  in  the  sheet  of  metal.  In  the  above  operation,  it  is 
not  alleged  there  was  any  infringement  of  either  the  2d  claim 
or  the  4th  claim  of  the  Fischer  patent.  After  the  above 
operation  was  performed,  the  round  rod  was  removed  from 
the  Icfwer  edge  of  the  reciprocating  carriage,  and  the  bar  with 
the  concavity,  which  had  before  served  as  the  female  die,  was 
mounted  edgewise,  and  secured  in  the  platform,  so  as  to  pre- 
sent uppermost  an  edge  instead  of  a  concavity,  and  to  make 
such  edge  a  male  die,  and  the  a  shaped  groove  in  the  lower 
edge  of  the  reciprocating  carriage,  from  which  the  round  rod 
had  been  removed,  became  the  female  die.  The  sheet  of 
metal,  with  the  half-rounds  so  formed  in  it,  was  placed  over 
such  male  die,  and  the  carriage  descended,  so  that  the  a  groove 
moulded  the  sheet  over  the  male  die,  and  made  angular  bends 
in  it.  In  such  position  the  concavity  in  the  lower  bar,  being 
at  the  side,  accommodated  the  half-round  bends  previously 
made  in  the  sheet.  When  so  used  to  make^angular  bends,  the 
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machine  embodied  the  inventions  covered  by  the  2d  claim 
and  by  the  4th  daim  of  the  plaintiffs  patent,  containing  the 
same  arrangement  of  the  female  die  over  the  male  die  that  is 
covered  by  the  4th  claim,  and  the  concave  side  of  the  male 
die  being  a  substantial  equivalent  for  the  standard  with  one 
concave  side,  covered  by  the  2d  claim.  The  foregoing  testi- 
mony of  Mr.  Mclntire  was  given  before  Ackerman  and  Borkel 
were  made  defendants.  In  November,  1873,  it  was  admitted 
on  the  record,  by  the  counsel  for  the  defendant,  (Wilson  then 
being  the  only  defendant,)  "  that  the  machine  mentioned  by 
the  witness  Mclntire,  in  answer  to  question  4,  had  been  used 
by  the  defendant  since  the  date  of  the  patent  upon  which 
this  suit  was  brought,  and  before  the  commencement  of  this 
suit."  After  Ackerman  and  Borkel  were  made  defendants, 
the  plaintiff  put  in  no  direct  testimony  to  show  that  they  had 
ever  used  the  infringing  machine. 

The  defendants  now  contend,  that  there  can  be  no  decree 
against  Ackerman  and  Borkel,  because,  (1)  no  replication  has 
been  filed  to  their  answer ;  (2)  because  the  use  proved  is  a  use 
by  Wilson  alone,  and  not  a  use  by  Apkerman  and  Borkel,  or 
either  of  them.  It  is  contended,  that  the  evidence  taken  be- 
fore Ackerman  and  Borkel  were  made  defendants  cannot  be 
read  against  them,  and  that  the  patent  is  not,  in  fact,  in  evi- 
dence against  them. 

As  to  the  replication,  the  putting  in  of  proofs  by  the  de- 
fendants to  sustain  the  allegations  of  their  joint  answer,  after 
such  answer  was  filed,  and  their  allowing  the  plaintiff  to  put 
in  proofs  in  rebuttal,  and  proofs  in  contradiction  of  the  alle- 
gations of  such  joint  answer,  without  entering  any  objection 
on  the  record  that  there  was  no  replication  to  such  joint 
answer,  estops  the  defendants  from  now  raising  such  objec- 
tion. 

As  to  the  other  objection,  the  reference  in  the  stipulation 
of  May  13th,  1874,  signed  by  the  solicitor  on  behalf  of  Ac- 
kerman and  Borkel  as  well  as  on  behaK  of  Wilson,  (and  under 
which  Ackerman  and  Borkel  put  in  their  answer,)  to  the  fact 
that  they  had  bougl^t  '^  the  business  of  said  Wilson  in  which 
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the  infringing  machine  or  machines  were  used,''  and  that  the 
accounting  against  them  was  to  date  from  the  time  of  such 
purchase,  and  that  they  were  to  be  enjoined,  and  that  they 
were  not  to  object  that  they  had  not  infringed  jointly  with 
Wilson,  taken  in  connection  with  the  fact,  that,  in  the  joint 
answer,  which  is  sworn  to  by  Borkel,  the  machine  charged  in 
the  bill  as  infringing  is  spoken  of  as  "  the  machine  used  by 
these  defendants,"  is  sufficient  prima  facie  evidence  of  the 
use  of  the  machine  by  Ackerman  and  Borkel. 

The  defendants  claim  to  have  shown  that  the  machine 
used  by  Wilson,  and  sold  by  him  to  Ackerman  and  Borkel, 
embodied  the  2d  and  4th  claims  of  the  plaintiffs  patent,  be- 
fore the  plaintiflf  made  the  inventions.  But,  the  whole  evi- 
dence of  the  witness  Conolly,  taken  together,  shows  that  such 
machine  did  not  embody  either  of  those  claims  antil  after  the 
plaintiff  completed,  and  put  into  the  shape  of  a  model,  the  in- 
ventions covered  by  those  claims. 

The  plaintiffs  lower  or  male  die,  whether  E,  forming  a 
right  angle  at  the  apex,  or  F,  a  rounded  die  on  the  upper  sur- 
face, is  of  such  a  form  that  it  cannot  be  "  clogged  or  made 
imperfect  by  dirt  or  other  foreign  matter."  This  being  so,  it 
is  apparent,  that,  if  the  female  die  is  placed  above  the  male 
die,  so  that  the  female  die  cannot  be  "clogged  or  made  im- 
perfect by  dirt  or  other  foreign  matter,"  the  resulting  smooth 
sheet  metal  mouldings  will  not  have  their  surface  marred  by 
the  interposition  of  dirt  or  foreign  matter  between  the  dies. 
Mr.  Mclntire,  the  plaintiffs  expert,  testifies,  that  the  state  of 
the  art,  prior  to  the  plaintiffs  invention,  was,  that,  so  far  as 
he  knows,  all  machines  had  been  made  with  the  dies  so  ar- 
ranged that  opportunity  was  afforded  for  the  collection  of 
dirt,  chips,  &c.,  in  or  about  the  lower  die ;  that  the  consequence 
was  more  or  less  injury  to  the  dies,  and  imperfection  in  the 
work  produced ;  that  the  plaintiff,  in  fact,  arranged  the  female 
die,  as  shown  and  described,  over  a  male  die  which  had  no 
concavities  or  surrounding  hollows  in  which  any  "  dirt  or 
other  foreign  matter  "  could  collect ;  and  that,  merely  placing 
the  female  die  over  the  male  die  would  qot  effect  the  objects 
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of  the  invention,  unless  the  male  die  were  so  made  and  ar- 
ranged as  to  afiord  no  chance  for  the  collection  of  dirt  that 
^would  destroy  the  perfection  of  the  work.     This  testimony  is 
not  contradicted.     In  view  of  it,  and  of  the  fact  that  the  4th 
claim  claims  "  arranging  the  female  die,  G,  above  the  male  die, 
E  or  F,  for  the  purpose  of  keeping  the  female  die  clear,  as  set 
forth,"  and,  as  the  object  of  the  invention  would  not  be  at- 
tained by  putting  the  female  die  above,  and  thus  keeping  it 
clear,  if  the  male  die  were  one  so  arranged  as  to  retain  dirt  or 
foreign  matter  in  or  about  it,  the  proper  construction  of  the 
claim  is,  that  it  claims  the  described  arrangement  of  the  two 
dies,  so  that,  having  such  a  lower  male  die  as  E  or  F  is,  the 
female  die  shall  be  above  the  male  die,  and  thus  be  kept  clear, 
resulting  in  keeping  both  dies  clear,  instead  of  having  the 
female  die  below  in  a  position  to  be  clogged  and  mar  the 
work,  even  though  the  upper  male  die  should  clear  itself.    In 
this  view,  nothing  is  shown  that  affects  the  novelty  of  the  4th 
claim.    In  the  J.  S.  Beach  patent,  though  the  female  die  is 
above,  dirt  can  collect  in  the  working  parts  of  the  lower  die. 
The  plaintiff's  .4th  claim  is  not  anticipated  by  the  Seely  pat- 
ent, or  by  either  of  the  Lamplugh  patents,  or  by  the  Worthen 
and  Renwick  patent,  or  by  the  Johnson  patent,  or  by  any- 
thing else  put  in  evidence.    Nor  is  the  novelty  of  the  plaint- 
iff's 2d  claim  affected  by  any  of  tlie  above  patents,  or  by  any 
other  evidence. 

There  must  be  the  usual  decree  for  the  plaintiff. 


Charlea  F.  Blake^  for  the  plaintiff. 
Cha/rles  B.  Stoughton^  for  the  defendants. 
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A  policy  issned  by  a  mutual  life  insurance  compaoy  insured,  in  consideration  nf 
ten  annual  premiums  to  be  paid,  the  life  of  W.,  in  the  sum  of  $1,000,  to  be  paid 
to  him  at  the  age  of  40,  or  to  his  mother  and  sister,  equally,  if  he  should  die 
before  arriving  at  that  age.  I^e  policy  provided,  that,  if,  after  the  payment 
of  two  premiums,  the  policy  should  cease  because  of  the  non-payment  of  pre- 
miums, the  company  would,  on  the  surrender  to  it  of  the  policy,  issue  a  uew 
policy  for  the  value  acquired  under  the  old  one,  subject  to  any  ootea  given  for 
premiums,  without  subjecting  the  assured  to  any  subsequent  cliarge,  except 
annual  interest,  in  advance,  on  all  premium  notes  remaining  unpaid.  W. 
paid  the  premium  for  nine  yeurs,  in  cash.  For  the  rest  he  gave  four  notes, 
still  outstanding,  on  which  he  had  paid  the  interest  annually.  He  wishing  to 
surrender  the  policy  and  take  a  new  one  for  the  value  acquired  under  the 
old  one,  the  company  tendered  to  him  a  new  policy,  which  he  refused. 
Subsequently,  he  tendered  to  the  company,  for  signature,  a  written  policy, 
differing  in  form  from  the  printed  form  used  by  the  company,  but  the 
same,  in  legal  effect,  as  the  policy  which  he  had  refused.  The  company 
refused  to  sign  the  written  policy,  because  it  was  not  its  regular  printed 
form.  W.  had,  before  tendering  the  written  policy,  applied  to  the  company, 
without  success,  for  a  printed  form.  W.  then,  before  attaining  the  age  of  40, 
sued  the  company,  seeking  to  recover,  as  damages  for  not  issuing  the  new 
polic}',  the  premiums  for  the  nine  years:  //e/<f,  that  the  defendant  had  no 
right  to  object  to  signing  the  ^vritten  policy  because  it  was  not  its  printed 
blank,  unless  it  tendered  a  policy  made  by  using  such  blank. 

Held,  also,  that  the  plaintiff  could  recover  more  than  nominal  damages  only  in 
an  action  in  which  his  mother  and  sister  were  co-pluntiffs;  that  the  contract 
was  not  rescinded ;  that  proof  of  the  amount  paid  in  premiums  was  no  proof 
of  damage ;  and  tliat  the  recovery  could  be  only  for  nominal  damages. 

(Before  Benedict,  J.,  Eastern  District  of  New  York,  April  30th,  IStfi.) 

Benedict,  J.  This  action  was  tried  before  the  Court  by 
consent.  It  is  brought  to  recover  damages  for  the  breach  of 
a  contract  of  insurance  upon  the  life  of  the  plaintiff,  James 
K.  Watts. 
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The  defendant,  by  its  jKjHcy,  agreed,  in  consideration  of 
$103  20  paid  by  Catherine  Ann  and  Mary  Watts,  (mother 
and  sister,)  and  of  the  annual  payment  of  a  like  amount  un- 
til he  shall  have  paid  ten  full  years'  premiums,  to  assure  the 
plaintifPs  life  in  the  amount  of  $1,000,  and  to  pay  that 
amount  to  him  on  the  28th  day  of  February,  1883,  when  he 
shall  have  attained  the  age  of  40  years,  or,  should  he  die  pre- 
vious to  attaining  that   age,  to    Catherine  Ann  and  Mary 
Watts,  equally.     The  policy  contained  this  further  provision : 
**  It  being  understood  and  agreed,  that,  if,  after  the  receipt 
by  this  company  of  not  less  than  two  or  more  annual  pre- 
miums, this  policy  should  cease  in  consequence  of  the  non- 
payment of  premiums,  then,  upon  a  surrender  of  the  same, 
provided  such  surrender  is  made  to  the  company  within  twelve 
months  from  the  time  of  such  ceasing,  a  new  policy  will  be 
issued  for  the  value  acquired  under  the  old  one,  subject  to 
any  notes  that  may  have  been  received  on  account  of  pre- 
miums,    *      *      *     without  subjecting  the  assured  to  any 
subsequent  charge,  except  the  interest  annually,  in  advance, 
on  all  premium  notes  remaining  unpaid  on  this  policy."   The 
plaintiff  paid  the  premiums,  as  agreed,  for  nine  years,  in 
cash.     For  the  remaining  part  he  gave  four  notes,  still  out- 
standing, upon  which  he  has  paid  the  interest  annually.     In 
May,  1877,  the  plaintiff  determined  to  surrender  the  policy 
and  take  a  new  policy  for  the  value  acquired  under  the  old 
one,  in  accordance  with  the  provisions  above  quoted.     A  dis- 
pute arose  as  to  whether  the  defendant  had  the  right  to  insert 
in  such  new  policy  a  provision  that  the  policy  should  be  for- 
feited by  the  failure  to  pay,  when  due,  the  annual  interest  on 
the  outstanding  notes  that  had  been  given  for  part  of  the 
premiums.     The  defendant  tendered  a  policy  containing  such 
a  clause,  which  the  plaintiff  at  first  refused  to  accept.     Sub- 
sequently, he  concluded  to  waive  his  objection,  and  tendered 
to  the  defendant,  for  signature,  a  policy  drawn  out  in  writ- 
ing, which,   while  differing  somewhat  in   form   from   the 
printed  form  used  by  the  defendant,  was  the  same,  in  legal 
effect,  as  the  policy  first  tendered  by  the  defendant  and 
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rejected  by  the  plaintiff.    The  defendant  refused  to  aign  the 
written  policy,  in  the  following  language  :  '^  As  we  have  a 
regular  printed  form,  upon  which  we  issue  all  paid  nps,  it 
would  be  neither  fair  nor  consistent  to  make  an  exception  in 
your  case."*    It  appeared  in  evidence,  that,  prior  to  tendering 
the  written  policy,  the  plaintiff  had  applied  to  the  defendant, 
without  success,  for  one  of  their  printed  forms,  stating  that 
he  desired  it,  to  enable  him  to  tender  a  policy  for  their  signa- 
ture.    Upon  the  refusal  to  sign  the    written  policy,   the 
plaintiff  brought  this  suit,  wherein  he  seeks  to  recover,  as 
damages  for  a  breach  of  the  agreement  to  issue  a  new  pob'cy 
for  the  value  acquired  under  the  old  one,  the  full  amount  of 
the  premiums  for  the  nine  years,  including  that  portion  paid 
in  cash  and  the  part  for  which  his  notes  are  still  outstanding. 
The  question  discussed  by  counsel,  whether  the  policy  ten- 
dered in  the  first  instance  by  the  defendant  was  a  compliance 
with  the  contract  contained  in  the  original  policy,  does  not 
require  to  be  decided  on  this  occasion,  for  the  reason,  that  the 
refusal  of  the  defendants  to  execute  the  written  policy  subse- 
quently tendered  by  the  plaintiff  for  their  signature,  was,  in 
legal  efifect,  a  refusal  to  deliver  any  new  policy  at  all.     It  was 
not  unreasonable  for  the  defendant  to  prefer  to  sign  a  policy 
according  to  its  printed  form,  but,  when  the  plaintiff  pre- 
sented for  execution  a  policy  to  which  the  defendant  could 
make  no  other  objection  than  that  it  was  not  one  of  its  regu- 
lar printed  forms  filled  up,  it  was  incumbent  on  the  defend- 
ant, if  it  preferred  to  use  its  own  blank,  to  fill  up  such  a 
blank  and  give  it  to  the  plaintiff,  in  lieu  of  the  written  one 
he  had  sent  to  it  for  signature ;  and  this  thq  more  because 
the  plaintiff  had  applied  to  it  for  a  printed  blank  and  had 
been  refused.     The  defendant  contented  itself  with  refusing 
to  execute  the  written  policy  and  returned  it  to  the  plaintiff 
unexecuted.     This  action  was,  in  legal  effect,  a  refusal  to 
issue  any  new  policy,  and  constituted  a  breach  of  the  pro- 
vision above  quoted  from  the  old  policy. 

But,  the  objection  is  taken  to  any  recovery  herein,  be- 
cause the  action  is  brought  in  the  name  of  the  plaintiff,  with- 
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out  joining  the  mother  and  sister,  to  whom,  in  case  of  death, 
the  amount  insured  was  to  be  paid.    This  objection  appears 
to  be  fatal.    It  is  a  general  rule,  that,  on  a  life  policy  in  the 
ordinary  form,  where  the  money  to  become  due  upon  the 
death  of  the  insured  is  payable  to  a  certain  person  named  as 
beneficiary,  the  policy  an<J  money  payable  upon  the  death 
belongs,  from  the  time  of  the  delivery  of  the  policy,  to  the 
person  designated  to  receive  the  money,  and  he  alone  can 
maintain  an  action  upon  the  policy.    {Martin  v.  The  Frank- 
lin Ins.  Co.j  9  Vroom,  140.)     The  present  policy  differs  from 
the  ordinary  policy  only  in  this — that,  in  case  the  insured 
shall  live  to  attain  tlie  age  of  40  years,  the  money  is  then  to 
be  paid  to  him.    But,  the  mother  and  sister  are  none  the  less 
beneficiaries  under  the  policy;   and  the  agreement  in  the 
policy,  to  issue  a  new  policy  in  place  of  the  old  one,  wherein 
the  mother  and  sister  were  to  be  beneficiaries  as  in  the  old 
one,  is  an  agreement  with  them  as  well  as  with  the  person 
whose  life  is  insured.  "  It  follows,  that,  in  any  action  to  re- 
cover damages  for  the  breach  of  that  agreement,  the  mother 
and  sister  should  be  joined  as  parties  plaintiff.    If  this  be 
otherwise,  still  the  plaintiff  can  only  recover  nominal  dam- 
ages. 

The  plaintiff  claims  to  recover  back  the  premiums  paid, 
upon  the  theory  that  the  contract  is  rescinded.  But,  this 
contract  has  been  in  force,  and  acted  upon  by  the  parties,  for 
nine  years,  during  which  time  the  life  of  the  plaintiff  has 
been  insured  and  the  defendant  has  been  subject  to  the  risk. 
It  is  impossible,  therefore,  to  put  the  parties  back  in  their 
original  position,  and  there  can  be  no  rescission  of  the  con- 
tract. The  case  made  by  the  plaintiff  is  that  of  a  breach  by 
the  defendant  of  a  contract  partly  executed ;  and  it  was  not 
enough  to  prove  the  breach  charged.  There  must,  also,  be 
proof  of  the  damage  sustained.  The  case  is  wholly  bare  of 
such  proof.  There  is  evidence  of  the  amount  paid  in  pre- 
miums, but  this  evidence  furnishes  no  basis  from  which  to 
compote  the  actual  loss  resulting  from  the  failure  to  obtain  « 
the  new  policy  provided  for  in  the  contract  sued  on.     In  the 
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absence  of  any  evidence  from  which  the  damage  can  be 
arrived  at,  the  recovery  must  be  limited  to  nominal  damaf^. 

^.  c&  W.  0.  Cooke^  for  the  plaintiff. 

James  S,  Stearns^  for  the  defendant. 


Heney  a.  Eobbins  and  Daniel  F.  Appleton 

vs. 
The  Firemen's  Fund  Insurance  Company  of  San  Fbanciboo. 

Under  g§  650,  652  and  698  of  the  Revised  Statutes  of  the  United  States,  no 
civil  suit,  where  there  is  a  certificate  of  division  of  opinion,  can  be  taken  to 
the  Supreme  Court  except  upon  final  judgment,  and  by  ivrit  of  error  or  ap- 
peal; and,  under  §  691,  as  amended  by  g  3  of  the  Act  of  Febmary  18th, 
1875,  (18  U.  8.  Stat,  at  Large,  816,)  no  final  judgment  or  decree  can  be  re- 
examined unless  the  matter  in  dispute  exceeds  $6,000. 

(Before  Shituan,  J.,  Southern  District  of  New  York,  May  Ist,  1879.) 

Shipman,  J.  In  my  opinion,  nnder  the  existing  statutes 
in  regard  to  certificates  of  division  in  civil  cases,  which  are 
contained  in  sections  650,  652  and  693  of  the  Kevised  Stat- 
utes, no  civil  suit,  where  there  is  a  certificate  of  division,  can 
be  taken  to  the  Supreme  Court,  except  upon  final  judgment 
and  by  writ  of  error  or  appeal.  In  such  case,  those  statutory 
provisions  also  apply,  which  provide  that  the  final  judgments 
or  decrees  of  the  Circuit  Courts  shall  not  be  re-examined  in 
the  Supreme  Court,  unless  the  matter  in  dispute  shall  exceed 
$5,000.  {Section  691  of  the  Revised  Statutes^  as  amended  hy 
the  Zd  section  of  the  Act  of  Fehruury  16^A,  1876, 18  TJ.  S. 
Stat,  at  Large,  316.) 

It  follows,  that  a  certificate  of  division  would  not  enable 
the  judgment  in  this  case  to  be  reviewed  by  the  Supreme 
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Court ;  and  the  motion  for  a  certificate  of  division  of  opinion 
is  denied. 

Zeon  Ahhetty  for  the  plaintiff. 

Joshua  M,  Van  CoU  and  John  Winslow^  for  the  defendant. 


Chables  J.  Stouoh  vs.  Asa  L.  Hatch. 

* 

a  cause  waa  noticed  for  trial  by  the  plaiDtiff,  at  a  term  of  the  State  Court,  and 
a  note  of  issue  for  that  term  was  filed  by  the  plaintiff.  Both  parties  cm- 
sented  that  the  cause  go  off  for  the  term,  and  it  was  not  tried.  After  the 
t9nn  expired  the  defendant  removed  the  cause  into  this  Court,  under  the  Act 
of  March  34,  1875,  (18  U,  3.  Stat,  at  Large,  470  :)  Held,  that  the  removal 
was  not  in  time,  not  having^  been  made  before  or  at  "the  term  at  which  said 
caose  could  be  first  tried." 

.(Before  Bbxsdiot,  J.,  Eastern  District  of  New  York,  May  let,  1879.) 

BsNEDicrr,  J.  This  cause  was  upon  the  calendar  of  causes 
for  trial,  at  the  circuit  of  the  Supreme  Court  of  the  State,  at 
the  January  Term,  187iK  It  was  noticed  foi:  trial  at  that 
term,  by  the  plaintiff,  and  a  note  of  issue  for  that  term  was 
filed  by  the  plaintiff.  It  was  not  tried  at  that  term,  both 
sidee  having  consented  that  the  cause  go  off  for  the  term. 
After  the  expiration  of  that  term,  application  was  made  to  the 
State  Court  to  remove  the  cause  to  this  Court,  which  ap- 
phcation  was  granted.  The  plaintiff  now  moves  this  Court  to 
remand  the  cause  to  the  State  Court,  on  the  ground  that  the 
application  to  remove  was  made  too  late.  This  motion  must  be 
granted.  The  January  Term,  1879,  was  "  the  term  at  which  said 
cause  could  be  first  tried,"  within  the  meaning  of  the  Act  of 
March  3d,  1875,  (18  U.  S.  Stat.  atLarge^  470,)  for,  the  cause  was 
at  issue,  duly  noticed  for  trial,  and  subject  to  be  tried  on  its 
merits  at  that  term.     That  the  parties  were  not  prepared  for 


234  SOUTHERN  DISTRICT  OP  NEW  YORK, 

GordoD  V.  Anthony. 

a  trial  at  that  term,  and  consented  that  the  canse  go  off  the 
calendar  for  that  term,  are  facts  that  do  not  affect  the 
question  here. 

Theodore  Hinsdale^  for  the  plaintiff. 

2\iTnei\  Lee  &  McClure^  for  the  defendant. 


Ebenezeb  Gordon 

« 

vs. 
Edward  Anthony  and  othkbs.    In  Equfty. 

Tho  letters  patent  granted  to  Ebenezer  Gordon,  October  19th,  1858,  for  ''a 
photographic  shield,"  are  yalid. 

Although  a  suit  in  equity  for  the  infringement  of  a  patent  is  brought  after  the 
patent  has  expired,  and  no  Injunction  can  be  granted,  and  the  bill  is  not  a 
bill  of  discovery,  the  Court  has  jurisdiction  to  award  an  account  of  profits, 
and  can  take  cognizance  of  the  suit 

A  bill  without  interrogatories,  under  the  amendment  to  Rule  40  in  Equity, 
made  at  the  December  Term,«1850,  and  which  prays  only  for  a  diaelosare  of 
gains  and  profits  from  infringement,  is  not  a  bill  of  discovt'ry. 

The  case  of  Stevens  y.  Oladding,  (17  How.^  465,)  examined  and  explained. 

An  assignment  of  an  interest  in  a  patent,  made  by  a  receiver,  appointed  by  a 
State  Court,  of  the  property  of  the  owner  of  the  patent,  conveys  no  Utle  to 
the  assignee,  because  the  assignment  is  not  a  written  instrument,  signed  by 
the  owner  of  the  patent. 

(Before  Blatchford,  J.,  Southern  District  of  New  York,  May  8d,  1879.) 

Blatchford,  J.  This  is  a  bill  in  equity  founded  on  let- 
ters patent  granted  to  the  plaintiff,  October  19th,  1858,  for 
14  years  from  that  day,  for  a  "  photographic  shield."  The 
bill  was  filed  in  1873,  after  the  patent  had  expired.  The  pat- 
ent had,  in  fact,  been  extended,  but  the  bill  does  not  allege 
any  extension,  as  the  right  for  the  extended  term  had  been 
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assigned  by  the  plaintiff.  The  bill  alleges  the  unlawful  man- 
ufacture and  sale  by  the  defendants,  ever  since  January  1st, 
1864,  of  photographic  apparatus  containing  the  patented  im- 
provement.  It  alleges  that  the  defendants  had  derived  and 
received  therefrom  gains  and  profits  to  about  the  sum  of 
$20,000,  and  prays  that  the  defendants  be  required  "  to  make 
a  disclosure  of  dl  such  gains  and  profits."  It  also  prays  that 
the  defendants  be  compelled  to  account  for  and  pay  over  to 
the  plaintiff  all  such  gains  and  profits,  and,  in  addition,  to  pay 
damages,  and  for  an  injunction  to  restrain  the  infringement  of 
the  patent  by  the  defendants.  There  are  no  interrogatories 
to  the  bill. 

The  specification  of  the  patent  sets  forth  that  the  inven- 
tion is  an  "improvement  in  frames  or  shields  for  photo- 
graphic cameras."    Drawings  are  annexed.    It  says :  ^'  Fig.  1 
is  a  view  of  the  frame  or  shield  with  the  back  open,  to  show 
my  improvements ;  Fig.  2  is  a  view  of  one  comer ;  and  Fig. 
3  is  a  section  through  the  frame,  representing  one  of  my  im- 
proved corner  pieces  in  place.     Similar  marks  of  reference 
denote  the  same  parts.    In  taking  landscape  views,  groups 
and  similar  pictures,  the  plate  is  used  in  a  horizontal  position, 
while,  in  taking  likenesses  of  one  person,  and  similar  views, 
the  longest  side  of  the  plate  receiving  the  same  stands  verti- 
cal in  the  camera.    To  accommodate  these  two  positions  in 
photographic  and  similar  pictures,  separate  frames  have  been 
constructed  to  receive  and  shield  the  plate  while  being  con- 
veyed to  and  from  the  camera,  or  else  the  camera  has  to  be 
turned  upon  its  side,  greatly  to  the  inconvenience  of  the  op- 
erator, and  the  loss  of  time  in  adapting  the  plate  and  camera 
to  take  the  particular  picture.    My  said  invention  obviates 
all  the  foregoing  inconveniences,  and  consists  in  what  may 
be  termed  a  '  turn  shield,'  the  same  being  a  frame  a,  adapted 
to  the  camera,  with  the  back  &,  and  slide  (?,  in  the  usual  man- 
lier.   The  interior  of  this  frame  forms  a  square  opening,  of 
a  little  more  than  the  longest  length  of  the  plate  to  be  used 
therein  ;  rf,  rf,  are  my  improved  comers,  that  are  formed  of 
suitable  material,  and  each  comer  piece  has  two  recesses  for 
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receiving  the  glass  or  other  plate,  the  recesses  1, 1,  sustain- 
ing the  same  when  the  longest  sides  of  the  plate  are  vertical, 
and  the  recesses  2,  2,  receiving  the  plate  when  in  position  for 
a  landscape  or  similar  picture.    Between  the  recesses  1  and  2, 
in  each  comer,  there  is,  therefore,  a  square  block  or  support, 
3,  measuring,  along  its  side,  one-half  the  difference  between 
the  vertical  and  horizontal  sides  of  the  glass  or  other  plate, 
which,  with  the  present  sizes  of  plates,  will  be  ^  an  inch,  one 
inch,  or  one  and  a  half  inches,  for  the  square  of  the  said 
block,    8.       The  frames  carrying  smaller  sizes    of   plates, 
adapted  to  the  main  frame  or  shield  in  the  usual  manner,  can 
be  placed  into  the  corners  aforesaid,  in  either  a  vertical  or 
horizontal  position,  and  the  plate  will  occupy  a  corresponding 
position  within  said  frames."     The  claim  is :   "  The  comers, 
rf,  d^  formed  with  two  recesses,  and  applied  at  the  angles  of 
a  square    frame,  to  receive  the  photographic  plate,  or  its 
equivalent,  in  a  horizontal  or  vertical  position,  as  set  fortL^' 
The  record  contains  the  following  admission :  "  Counsel 
for  defendants  admits  that  the  defendants,  before  the  filing 
of  the  bill  and  since  the  date  of  the  letters  patent  herein, 
have  made  and  sold  corner  pieces  of  which  Exhibit  A  is  a 
sample  ;  and,  also,  that  they  have  sold,  within  the  said  period 
of  time,  comer  pieces  of  which  Exhibit  B  is  a  sample ;  and 
that  such  comers  were  used  and  applied  at  the  angles  of 
square  frames,  used  to  receive  and  hold  photographic  plates 
in  photographic  cameras,  which  frames  containing  said  cor- 
ners were  also  made  and  sold  by  the  defendants,  as  aforesaid ; 
and  that  the  frame  of  which  Exhibit  C  is  a  sample  is  a  frame 
of  the  kind  made  and  sold  by  them  containing  comer  pieces 
like  said  Exhibits  A  and  B."    It  is  not  claimed  that  what  was 
so  done  by  the  defendants  was  not  a  practicing  of  the  inven- 
tion claimed  in  the  patent,  although  no  viritness  testifies  that 
it  was.     There  is  no  admission,  however,  that  what  was  bo 
done  by  the  defendants  was  done  before  the  19th  of  October, 
1872,  when  the  patent  expired.     It  may  have  been  done  after 
that  date  and  yet  have  been  done  "  before  the  filing  of  the 
bill  and  since  the  date  of  the  patent.'*    Both  parties,  how- 
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ever,  have  proceeded  on  the  view  that  it  was  done  before  the 
patent  expired. 

The  defendants  attack  the  plaintiffs  patent  for  want  of 
novelty,  and  several  prior  inventions  are  adduced.  One  is  a 
patent  granted  to  M.  J.  Drammond,  assignee  of  William 
Lewis  and  William  H.  Lewis,  the  inventors,  October  7th, 
1856,  for  a  "  plate  holder  for  photographic  cameras."  The 
specification  of  that  patent  points  out  two  matters  as 
Teqniring  remedy  in  taking  photographs — one,  that,  immedi- 
ately after  the  plate  is  taken  out  of  the  nitrate  of  silver 
bath,  it  is  placed  in  the  frame  for  the  camera,  and  the  liquid 
drops  off  into  the  frame,  and,  in  handling,  runs  on  to  clothes, 
or  carpet,  or  floor,  and  stains ;  the  other,  that  the  moist  col- 
lodion and  chemical  substances  on  the  'corners  of  the  plate 
adhere  to  the  edges  of  the  frame  and  rebate  and  prevent  the 
plate  coming  properly  into  focus,  while  such  dirt  and  chemi- 
cal matter  also  stains  the  chemicals  on  the  plate,  being  often 
absorbed  so  as  to  become  a  blemish  on  the  background.  The 
specification  states,  that  the  nature  of  the  inveution  consists 
in  ^^  the  use  of  glass  or  similar  vitrified  corners  in  the  frame 
that  receives  the  comer  of  the  glass  or  other  plate,  the  said 
comers  each  being  formed  of  one  solid  piece  of  vitrified 
material,  so  that  there  is  no  chance  for  the  chemicals  to  come 
in  contact  with  any  material  that  will  cause  discoloration." 
It  further  says :  "  We  also  introduce  a  receptacle  into  the 
bottom  of  the  frame  or  holder,  that  catches  any  drippings 
from  the  plate  and  retains  the  same,  even  if  the  holder  is 
laid  down  on  its  side."  The  receptacle  is  not  material.  The 
glass  comers  are  thus  described :  ^^  h^  h  are  solid  comers  of 
glass  or  other  vitrified  material,  secured  into  the  angles  of 
the  frame^  and,  as  these  comers  may  be  attached  by  differ- 
ent means,  we  have  shown  at  5,  5,  small  screws  passing 
through  holes  in  said  comer  pieces,  into  diagonal  pieces,  6,  6, 
attached  to  the  frame,  and,  over  the  head  of  said  screws  suit- 
able cement  is  placed,  but  the  same  must  be  below  the  sur- 
face of  the  glass  corners.  At  8,  8,  we  have  shown  a  fianch 
formed  on  the  back  of  the  glass  comer,  receiving  screws  that 
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pass  into  the  f  ramey.      *     *     *    'W'e  are  aware  that  pieces 
of  glass  have  been  inserted  in  the  comers  of  plate  frames,  to 
take  the  face  of  the  glass  or  other  plate,  but  said  pieces  of 
glass  are  very  apt  to  become  loose.    The  cementing  made 
use  of  comes  in  contact  with  the  comers  and  edges  of  the 
glass  or  other  plate,  and  discolors  the  same,  and  there  is  no 
chance  for  keeping  the  comers  clean.     In  view  of  the  fore- 
going, the  nature  and  utility  of  our  invention  will  be  apparent, 
for,  the  solid  glass  or  vitrified  corner  can  always  be  kept 
clean,  and  there  is  nothing  that  comes  in  contact  with  either 
the  surface  or  the  edges  of  the  glass  or  other  plate,  but  the 
said  vitrified  corners.    At  9,  9,  small  projections  are  shown 
on  these  vitrified  comers,   which,  being  slightly  elevated, 
always  take  the  plate,  and  are  wiped  off  with  greater  ease,  so 
as  to   ensure  a  proper  focal  position  for  the  plate."    The 
patent  claims :  "  Forming  the  glass  or  vitrified  corners,  A, 
with  a  flanch  or  rim,  in  one  solid  piece,  the  said  flanch  or 
rim  taking  the  edges  of  the  photographic  glass  or  other 
plate,  substantially  as  and  for  the  purposes  specified,  and 
irrespective  of  the  manner  in  which  the  said  vitrified  comeTS 
are  attached   to   the  frame."     The  testimonv  of  William 
Lewis,  one  of  said  inventors,  shows  that  he  made  and  sold  as 
early  as  1856  square  plate  holders  with  the  glass  comers  of 
the  Drummond  patent.     Mr.  Hicks,  the  defendants'  expert, 
states  that  he  considers  the  substance  of  the  invention  set 
forth  in  the  plaintiflPs  patent  to  be  "  a  photographic  frame, 
having  corners  in  the  comers  of  the  photographic  frame, 
provided  with  recesses,  and  the  whole,  when  complete,  ena- 
bling the  operator  to  reverse  from  a  vertical  to  a  horizontal 
position  an  oblong  photographic  plate,  so  that  it  shall  be 
held,  whether  reversed  or  vertical,  in  three  directions — end- 
wise, both  up  and  down ;  facewise,  which  prevents  it  from 
passing  through  the  frame ;  and  sidewise,  which  prevents  it 
from  moving  laterally."     He  further  says :  "  I  find  in  the 
invention  of  Lewis,  referring  to  his  testimony,  and  taking  it 
in  connection  with  his  patent,  substantially  a  photographic 
frame  provided  with  glass  comers,  the  frame  being  made 
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square,  bo  that  the  plate  may  be  reversed  from  a  vertical  to  a 
horizontal  position,  and  provided  with  elevations  on  the  face 
of  the  glass  comers,  so  located  in  reference  to  the  frame,  that 
a  photographic  plate  could  be  placed  in  said  frame  and  held 
vertically  between  said  elevations,  which  wonld  prevent  the 
plate  from  moving  sidewise,  the  face  of  the  plate  preventing 
it  from  pushing  through,  or,  in  other  words'  supporting 
the  face  of  the  plate,  and  the  flanges  of  the  comers  pre- 
venting endwise  movement  of  the  plate.  When  the  plate 
is.  turned  in  a  horizontal  position,  the  same  stops  operate 
upon  the  photographic  plate  in  the  same  manner  as  before  de- 
scribed as  to  the  vertical  position  of  the  plate.  I,  therefore, 
find  in  the  invention  of  Lewis,  the  substance  of  the  inven- 
tion set  forth  in  the  Gordon  patent.  The  difference  which 
I  wish  to  notice  between  these  two  inventions  is,  that,  in  the 
Lewis  invention  referred  to,  as  set  forth  in  his  testimony,  a 
square  plate  may  be  used,  resting  upon  the  glass  studs  to 
which  I  have  referred  before  in  this  answer,  and  which  are 
marked  9  in  the  Lewis  patent,  and  probably  were  intended  to 
act  against  the  face  of  a  square  plate,  to  locate  its  focal  dis- 
tance, instead  of  the  face  of  the  comer,  which  would  thus  act, 
if  the  plate  were  placed  between  the  studs."  Professor 
Charles  A.  Seeley,  the  plaintiff's  expert,  testifies  as  follows : 
"  The  Lewis  invention  consists  of  solid  glass  comers  for  a 
camera  shield.  Previous  to  the  Lewis  invention  the  comers 
were  usually  made  of  pieces  of  glass  cemented  together.  For 
such  corners  Lewis  substitutes  single  pieces  of  solid  glass. 
The  Lewis  corners  were  not  intended  to  perform  any  new 
office.  They  were  of  the  ordinary  form,  and  the  shield  was 
used  in  the  ordinary  way.  Gordon's  invention  consists  in 
comers  of  a  peculiar  form,  and  performing  a  new  purpose. 
The  novelty  of  Lewis'  comers  is  the  material  of  which  they 
are  made.  Gordon's  comers  may  be  made  of  a  variety  of 
substances,  but  it  is  required  that  they  shall  be  of  a  peculiar 
form.  Lewis'  comers  are  suitable  for  the  photographic  plate 
frame  as  ordinarily  used.  Gordon's  comere  require  the  frame 
to  be  made  especially  for  them.     The  outline  of  the  opening 
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of  the  ordinary  plate  frame  Ib  that  of  a  photographic  plate, 
viz.,  oblong,  whereas  Gordon's  comers  are  only  nsefnl  in  a 
frame  with  a  square  opening.    The  purpose  of  Gordon's  in- 
vention is  to  permit  the  changing  of  the  plate  from  a  vertical 
to  a  horizontal  presentation,  or  vice  versa,  without  a  special 
adjustment  of  the  plate  holder.    Lewis'  invention  has  no  such 
purpose  in  view,  and  cannot  be  made  to  effect  it.    I  find  no 
points  of  agreement  between  the  two  inventions,  in  their  na- 
ture, or  construction,  or  purpose."     On   cross-examination, 
being  shown  a  facnsimile  of  the  model  of  the  patent  for  the 
Lewis  invention,  and  being  asked  whether  he  does  not  find  in 
the  corners  "  studs  or  projections  which  would  enable  the 
operator  to  change  a  plate  from  a  horizontal  to  a  perpendicular 
position,  assuming  that  such  studs  were  on  all  four  comera, 
he  replies  :• ''  I  do  not."    "  21  Grosa-Q.  Why  not  ?    A.  The 
studs  do  not  project  enough  to  make  a  sufficiently  firm  sup- 
port, and  they  are  not  in  the  position  which  the  change  of 
plate  requires.     The  studs  in  this  exhibit  were  not  intended 
for  any  such  purpose,  cannot  be  used  for  it,  and  do  not  sug- 
gest it.     To  .make  studs  suitable  for  such  a  purpose,  the  frame 
must  have  a  square  opening,  whereas,  in  this  case,  it  is  oblong, 
and  the  distances  between  the  studs  must  be  very  accurately 
adjusted.     When  these  conditions  are  complied  with,  the  de- 
vice becomes   substantially  Gordon's.     22  Cross- Q.  If  this 
opening  were  square,  and  the  studs  more  projecting,  would  it 
not  then  be  Gordon's  ?     A.  Not  necessarily.     The  stads  of 
the  exhibit  are  intended  to  be  supports  of  the  plate  on  which 
it  is  laid.    If  the  conditions  of  Gordon's  device  were  complied 
with,  the  adjacent  studs  would  be  placed  at  a  distance  from 
each  other  precisely  the  width  of  the  plate,  and  the  plate, 
when  used  in  the  frame,  would  not  rest  on  the  tops  of  the 
studs,  as  is  evidently  intended  in  the  Exhibit  No.  4.    23  Crass- 
Q,  Assuming  the  opening  to  be  square,  and  lines  to  be  drawn 
from  the  inner  side  of  the  bottom  stud  to  the  inner  side  of  the 
top  stud,  would  not  these  lines,  together  with  the  top  and 
bottom  of  the  frame,  form  an  oblong  parallelogram  t    A.  Yes. 
24  Crass-Q.  And,  if  similar  lines  were  drawn  across  the  open- 
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ing  from  stud  to  stud,  would  not  these  lines,  with  the  side  of 
the  frame,  constitute  an  oblong  parallelogram  ?  A,  They 
wonld.  25  Crosf-Q.  And,  if  the  opening  were  square,  would 
not  these  two  oblong  parallelograms  be  equal?  A.  They 
would,  provided  tlie  studs  were  symmetrically  placed,  and 
placed  in  the  diagonals  of  the  square.  But  Lewis'  patent 
does  not  require  any  such  accurate  placing  of  the  studs. 
Lewis'  invention  requires  only  that  they  shall  be  so  placed 
that  the  plate  may  rest  on  them.''  On  his  re-direct  examina- 
tion, he  testified  thus :  *'  26  He-D.  Q.  In  your  answer  to  the 
23d  Cross-Q.,  have  you  not  assumed,  also,  that  the  distances  be- 
tween the  sides  of  the  studs  upon  each  side  of  the  frame  were 
equal?  A.  Yes ;  I  assumed  that.  27  He-D.  Q.  Please  state 
the  differences  belween  the  Gordon  and  the  Lewis  invention, 
so  far  as  the  arrangement  or  adjustment  of  the  studs  or  pro- 
jections in  the  comers  is  concerned?  A.  The  office  of  the 
stud,  in  the  Lewis  invention,  is*  to  form  a  support  for  the 
frame.  The  plate  rests  upon  the  studs,  and  keeps  the  face 
away  from  contact  with  any  other  part  of  the  frame.  It  is 
required  that  the  studs  shall  have  precisely  the  same  height, 
but  the  amount  of  this  height  is  not  very  material.  It  would 
ordinarily  be  made  some  fraction  of  the  thickness  of  the  plate. 
The  precise  location  of  these  studs  in  reference  to  each  other 
is,  also,  not  material.  It  is  only  required  that  they  shall  be 
placed  within  the  boundary  of  the  plate.  The  figure  which 
would  be  formed  by  the  lines  joining  the  adjacent  ones  might 
be  a  parallelogram,  or  a  figure  in  which  no  two  sides  or  angles 
were  equaL  The  opening  of  the  plate  frame  of  the  Lewis  in- 
vention is  of  the  form  of  the  plate,  and,  of  course,  is  generally 
an  oblong  parallelogram.  Now,  to  prepare  studs  in  accord- 
a2ice  with  the  Gordon  invention,  the  frame  opening  is,  of  ne- 
cessity, square,  and  the  side  of  this  square  is  the  length  of  the 
plate.  The  studs  must  be  so  placed  that  the  edges  of  adja- 
cent studs  shall  be  distant  from  each  other  the  width  of  the 
plate.  The  height  of  the  stud  should  be  somewhat  more 
than  the  thickness  of  the  plate,  but  it  is  not  at  all  necessary. 
The  studs  should  have  the  same  height.     In  both  inventions. 
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the  plate  is  kept  from  sliding  in  the  focusing  frame  by  the 
edges  of  the  corners.  In  use,  in  the  Lewis  invention,  the 
plate  rests  on  the  tops  of  the  studs,  while,  in  Gordon's,  the 
plate  rests  on  the  bottoms  of  the  corners.  In  the  Lewis  in- 
vention, it  is  not  necessary  that  the  bottom  surfaces  of  the 
comers  shall  be  in  the  same  plane,  whereas,  in  Gordon's,  it 
is  absolutely  essential.  In  the  Lewis  invention,  the  plate  rests 
on  the  tops  of  the  studs,  while,  in  the  Gordon,  the  plate  rests 
against  the  edges  of  the  studs.  The  Lewis  studs  prevent  a 
movement  in  a  direction  perpendicular  to  the  plane  of  the 
plate,  while,  in  the  Gordon,  they  prevent  movement  in  the 
plane  of  the  plate.  I  do  not  think  it  possible  that  the  Lewis 
invention  could  be  constmcted  by  any  chance  so  as  to  comply 
with  the  conditions  of  Gordon's  invention,  nor  do  I  think  it 
likely  in  any  way  to  suggest  Gordon's  invention  to  any  per- 
son unacquainted  with  the  latter."  The  contention  on  the 
part  of  the  defendants  is,  that,  while  there  is  nothing  in  the 
Lewis  patent  which  suggests  the  use  of  the  studs  for  the  pur- 
pose of  Gordon's  invention,  yet  a  plate  could  be  supported 
by  those  studs  in  such  a  manner^that  oblong  pictures  could 
be  taken,  either  vertically  or  horizontally ;  that,  if  so,  it  makes 
no  difference  whether  Lewis  thought  of  doing  it  or  not ;  and 
that,  if  the  Lewis  structure  is  capable  of  the  use  to  which  the 
plaintiff's  structure  is  put,  it  is  the  same  thing.  The  complete 
answer  to  the  Lewis  structure  is,  that  there  is  nothing  in  the 
patent  which  requires  that  the  studs  should  be  located,  with 
reference  to  each  other,  in  such  manner  that  the  figure  formed 
by  the  lines  joining  the  adjacent  studs  shall  be  a  parallelogram, 
which  is  an  absolute  necessity  in  the  Gordon  invention,  as  de- 
scribed. The  matter  is  clearly  explained  by  Professor  Seeley, 
and  there  is  nothing  in  the  opposing  evidence  that  meets  his 
view. 

The  patent  to  John  Stock,  pf  December  1st,  1857,  for  a 
"  photographic  plate  holder,"  is  introduced  by  the  defendants. 
But  no  witness  testifies  that  the  plaintiff's  invention  is  found 
in  it  and  the  contrary  is  shown  by  Professor  Seeley. 

The  burden  of  proof  is  on  the  defendants  to  establish,  by 
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satisfactory  evidence,  the  prior  existence  of  the  corners  in 
Stock  No.  1  and  Stock  No.  2.  They  have  failed  to  do  so,  in 
my  judgment.  The  unreliable  nature  of  John  Stock's  testi- 
mony, the  denial  of  his  sales  of  the  comers  by  the  persons  to 
whom  he  says  they  were  sold,  the  unconvincing  character  of 
the  testimony  of  Boch,  Loehr  and  Jacob  Stock,  on  the  whole 
evidence,  and  the  fact  that,  after  the  alleged  making  by  John 
Stock  of  Stock  No.  1  and  Stock  No.  2  he  took  out  his  patent 
of  December,  1867,  and  described  nothing  of  the  kind,  leads 
to  the  conclusion  that  this  branch  of  the  defence  is  not  estab- 
lished. The  nature  of  the  invention  set  forth  in  that  patent 
was  making  a  plate  holder  fitted  with  sliding  pieces,  capable 
of  being  moved  in  or  out  to  accommodate  any  sized  glass  or 
plate,  said  pieces  being  provided  with  suitable  recesses  and 
flanches  to  receive  and  support  the  glass  or  plate. 

The  existence  of  the  exhibit  Anthony  No.  I  in  the  United 
States  is  not  carried  back  to  a  date  earlier  than  August  1st, 
1858.  The  testimony  is  satisfactory  to  show  that  Gordon 
made  his  invention  before  that  date. 

It  is  urged  for  the  def^dants,  that,  as  the  patent  had  ex- 
pired when  this  suit  was  brought,  and  no  injunction  could 
then  be  granted  in  it,  and  the  bill  is  not  a  bill  of  discovery, 
the  Court  has  no  jurisdiction  to  award  an  account,  and,  there- 
fore, cannot  take  cognizance  of  the  suit,  as  a  suit  in  equity. 
Perhaps  the  bill  is  not  to  be  regarded  as  a  bill  to  obtain  a 
discovery  by  answer  to  the  bill,  because  the  defendants  are  not, 
under  the  Rule  promulgated  at  the  December  term,  1850, 
amending  Rule  40  in  Equity,  specially  and  particularly  inter- 
rogated upon  any  statement  in  the  bill.  The  bill  states  that 
the  defendants'  gains  and  profits  from  the  manufacture  and 
sale  of  the  invention,  in  infringement  of  the  plaintiff's  rights, 
have  been  about  §20,000,  and  prays  "  that  the  defendants 
may  be  required  to  make  a.  disclosure  of  all  such  gains  and 
profits."  It  does  not  allege  that  the  plaintiff  cannot  ascer- 
tain, without  such  disclosure,  what  such  gains  and  profits  are. 
On  the  other  hand,  no  disclosure  of  gains  and  profits  is 
necessary  to  establish  the  plaintiff's  right  to  a  decree  for  an 
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accounting,  such  as  is  nsnally  given  on  an  adjudication  in 
favor  of  the  plaintiff  on  a  final  hearing,  on  pleadings  and 
proofs,  in  a  suit  in  equity  on  a  patent.     Such  disclosure  is  an 
incident  of  the  accounting,  and,  in  a  decree  for  an  accounting, 
a  provision  is  inserted  that  the  defendants  attend  before  the 
master  and  produce  their  books  and  papers  and  submit  to  an 
examination  respecting  their  gains  and  profits.     Such  exam- 
ination of  an  accounting  party  is  provided  for  by  Eule  79  in 
Equity.     The  disclosure  or  discovery  prayed  for  in  the  present 
bill  is  such  a  disclosure  on  an  accounting.     No  discovery  is 
prayed  to  establish  the  plaintiff's  right  of  action  to  a  decree 
for  an  accounting.     That  is  established  otherwise.    There- 
fore, in  no  proper  sense  is  the  bill  a  bill  of  discovery  or  a  bill 
praying  a  discovery. 

In  Nevins  v.  Johnson^  (3  JBlatchf,  C.  C,  H.,  80,)  in  this 
Court,  in  1863,  before  Mr.  Justice  Nelson  and  Judge  Betts, 
the  bill  was  filed  after  the  patent  had  expired.    It  charged 
that  the  defendants  had  infringed,  and  "  had  realized  great 
profits  therefrom,  and  prayed  a  discovery  of  the  particulars 
and  extent  of  the  use  of  the  improvement,  and  that  an  ac- 
count might  be  taken  of  the  profits."     It  was,  in  substance, 
like  the  present  bill.     It  was  demurred  to,  for  want  of  equity, 
on  the  ground  assigned,  that  there  was  a  complete  and  ade- 
quate remedy  at  law  in  the  case,  and  that  a  Court  of  equity 
had  no  jurisdiction  of  it,  because  the  term  of  the  patent  had 
expired  before  the  suit  was  commenced  and  no  injunction 
could  be  granted.     But   the  Court  held,  that,   under  the 
statute  then  existing,  {Act  of  July  4:th,  1836,  5  U.  S.  Stat  at 
Large^  124,  §  17,)  jurisdiction  in  equity  was  conferred  upon 
the  Court,  irrespective  of  the  right  of  the  patentee  to  an  in- 
junction.    The  present  bill  was  filed  in  J  873,  when  §  55  of 
the  Act  of  July  8th,  1 870,  (16  U.  8.  Stat,  at  Large,  206,) 
was  in  force,  the  language  of  which,  in  respect  to  the  subject 
in  hand,  was,  in  substance,  the  same  as  that  of  §  17  of  the 
Act  of  1836,  and  the  provisions  of  which  are  now  found  in 
sections  629,  711  and  4,921  of  the  Eevised  Statutes.    The 
cases  of    SickeU  v.   The  Gloucester  Mfg.  Go,,  (1   Fisher's 
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J^atent  Cases j  222,)  Iralay  v.  The  Norwich  and  Worcester 
B.  R.   Co.,  (4  Blatchf.   C.   C,  R.,  227,)  Smith  v.  Baker's 
Admrs.<i  (5  Off.  Gaz.  of  Pat  Office^  496,)  Jordan  v.  Dobson, 
(2  AU.  U.  S.  Rep.,  398,  416,)  hndi  Howes  v.  Nute,  (4  Fisher's 
Patent  Cases,  2  j3,)  recognize  the  rule  as  laid  down  in  Nevins 
V.  Johnson.    In  some  of  those  cases  the  bill  was  filed  before 
the  patent  expired  and  the  decree  was  made  after  it  expired. 
In  Draper  v.  Hudson,  (1  Holmes,  208,)  J^efore  Judge 
Shepley,  in  1873,  the  bill  was  for  an  injunction  and  an  ac- 
count, on  a  patent.     The  defendant  died  pending  the  suit  and 
his  executor  was  made  defendant.    No  discovery  was  prayed 
against  the  executor,  and  there  was  no  proof  of  infringement 
by  him.     The  case  is  a  diflBcult  one  to  understand.     There 
were  two  claims  in  the  patent,  which  was  a  reissued  patent. 
The  Court  held  that  no  infringement  of  the  first  claim,  after 
the  reissue,  was  shown,  and  that  the  second  claim  was  void. 
A  dismissal  of  the  bill  would  seem,  therefore,  to  have  been 
necessary.     Yet  the.  Court  went  on  to  say,  that,  as  tliere 
could  be  no  injunction  against  the  original  defendant,  who 
was  dead,  and  none  against  the  executor,  because  he  had  not 
infringed,  the  right  to  an  account  failed,  because  the  right  to 
an  injunction  and  a  discovery  failed.    English  cases  were 
cited  and  the  Court  added  :  "  Although  the  jurisdiction  of 
the  Circuit  Court  in  equity,  in  patent  causes,  rests  upon  stat- 
ute provisions,  it  is  to  be  exercised  according  to  the  course 
and  principles  of  Courts  of  equity ;  and,  the  Supreme  Court 
of  the  United  States  having  decided,  in  Stevens  v.  Gladding, 
(17  How.,  455,)  that  'the  right  to  an  account  of  profits  is 
incident  to  a  right  to  an  injunction,  in  copy-  and  patent-right 
cases,'  it  would  seem  to  follow,  that,  in  a  case  like  the  present, 
^where  the  title  to  equitable  relief  fails,  the  general  rule  of 
equity  applies,  that  the  incidental  relief  fails  also."     The  bill 
Tvas  dismissed,  without  costs.     The  views  of  Judge  Shepley 
appear  to  have  been  based  on  what  be  understood  to  have 
been  decided  in  Stevens  v.  Gladding.    That  was  a  bill  in 
equity  founded  on  the  infringement  of  a  copyright.    The 
Supreme  Court  held  that  there  had  been  an  infringement. 


246  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Gordon  v.  Anthony. 


The  bill  prayed  for  an  injunction  and  for  general  relief,  but 
did  not  pray  for  an  account,  nor  was  an  account  stated  in  the 
answer.  The  question  raised  was,  whether  there  ought  to 
be  a  decree  for  an  account.  Of  course,  the  plaintiflE  was  en- 
titled to  a  decree  for  an  injunction.  The  point  considered 
was,  whether  the  plaintiff  could  have  a  decree  for  an  account, 
when  he  had  not  prayed  for  it.  The  Court  held  that,  as  he  was 
entitled  to  an  injunction,  he  could  have  an  account  of  profits, 
as  an  incident*  and,  also,  that,  as  the  bill  stated  a  proper  case 
for  an  account,  one  could  be  ordered  under  the  prayer  for 
general  relief.  The  case  does  not  decide,  nor  does  it  follow 
from  it,  that  where,  as  here,  the  plaintiff  states  a  case  for  an 
account,  and  prays  for  an  account,  and  the  defences  are  over- 
ruled, he  cannot  have  an  account,  even  though  not  entitled 
to  an  injunction.  The  weight  of  authority  in  this  countiy 
is  in  favor  of  the  right  to  an  accounting,  in  a  case  like  the 
present. 

The  record  shows  that  the  defendants  put  in  evidence  the 
record  of  certain  proceedings  in  a  suit  brought  by  them  in 
the  Supreme  Court  of  New  York,  against  the  plaintiff.  Such 
evidence  was  put  in  in  November,  1874.  No  objection  was 
taken  to  it  at  the  time,  as  not  put  in  in  season,  or  as  not  set 
up  in  the  answer,  or  for  any  other  cause.  The  record  states 
that  it  was  put  in  evidence,  and  that  the  seven  papers  consti- 
tuting such  proceedings  were  marked  as  exhibits  for  the  de- 
fendants. On  the  30th  of  June,  1 875,  and  not  before,  the 
record  states  that  the  "complainant's  counsel  gives  notice 
that  he  will  move,  before  the  hearing,  to  strike  ft"om  the 
record  "  the  said  seven  exhibits.  The  record  states  no  reason 
as  a  ground  for  the  notice  or  for  the  motion.  At  the  hearing 
such  motion  was  made,  on  the  ground  that  no  defence  based 
on  such  proceedings  is  set  up  in  the  answer. 

The  proceedings  show  that  the  defendants  brought  a  suit 
against  the  plaintiff,  in  the  State  Court,  in  1864,  to  recover  a 
debt.  Judgment  was  had  in  May,  1866.  On  the  12th  of 
October,  1866,  in  proceedings  supplementary  to  execution  on 
said  judgment,  one  Beamish  was  appointed  by  said  Court  re- 
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ceiver  "  of  all  and  siDgular  the  debts,  property,  equitable  in- 
terests, rights  and  things  in  action  of  Ebenezer  Gordon,"  the 
plaintiff,  and  he  was  ordered  to  execute  and  deliver  an  assign- 
ment of  the  same  to  said  receiver.  It  does  not  appear  that 
any  such  assignment  was  ever  executed.  On  the  4th  of  Au- 
gust, 1874,  the  receiver  presented  a  petition  to  the  State 
Court,  alleging,  that,  by  virtue  of  his  appointment  and  of  his 
Laving  given  the  requisite  bond,  he  "  became  vested  with  all 
the  estate,  property  and  interests  of  tlie  said  Ebenezer  Gor- 
don, and,  among  others,  the  invention,  patent,  letters  patent 
and  patent-rights;"  that  Gordon,  on  the  12th  of  October, 
1866,  owned  the  said  patent  of  October  19th,  1858,  and  the 
invention,  patent  and  patent-right  for  which  it  was  issued ; 
that  it  was  for  the  interest  of  the  trust,  "  that  all  the  right, 
title  and  interest  of  the  said  Ebenezer  Gordon  in  and  to  the 
said  invention,  patent,  letters  patent  and  patent-rights,"  at 
the  time  of  the  appointment  of  said  receiver,  and  all  the  right 
and  title  and  interest  of  said  Gordon  therein  at  any  time  since 
such  appointment,  and  all  the  said  Gordon's  "  right,  title  and 
interest  in  and  to  all  and  any  claims  under  the  said  invention, 
patent,  letters  patent  and  patent  right,"  should  be  sold  at 
auction  to  the  highest  bidder.  It  prayed  for  an  order  author- 
izing such  sale.  On  the  same  day,  an  order  was  made  by 
said  Court,  authorizing  the  sale  at  public  auction  by  said  re- 
ceiver, for  cash,  on  a  specified  notice,  of  everything  which 
the  receiver  had  so  petitioned  for  leave  to  sell,  and  ordering 
that,  on  such  sale  being  made,  the  receiver  execute  to  the 
purchaser  an  assignment  to  vest  the  said  property  and  in- 
terest in  said  purchaser.  The  record  shows  that  the  specified 
notice  was  given,  and  that  the  receiver  sold  at  public  auction, 
for  $200,  to  the  defendants  in  this  suit,  who  were  the  highest 
bidders,  the  property  and  interests  mentioned  in  said  order  of 
sale ;  that  he  reported  such  sale  to  said  Court ;  that  said  Court 
made  an  order,  on  the  21st  of  August,  1874,  that  the  report 
be  confirmed  and  that  he  execute  to  the  purchasers  an  assign- 
ment to  vest  the  property  and  interest  so  sold  in  them ;  that 
on  the  same  day  he  executed  and  delivered  to  said  purchasers 
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an  assignment  of  said  property  and  interests,  whict  assign- 
ment specifies,  as  among  the  assigned  property,  "  all  the  said 
Ebenezer  Gordon's  right,  title  and  interest  in  and  to  all  and 
any  claims  under  the  said  invention,  patent,  letters  patent  and 
patent-right ; "  that  he  reported  to  the  Court,  on  the  same  day, 
that  he  had  done  so,  and  had  received  from  the  purchasers 
the  $200  purchase-money,  and  how  he  had  disposed  of  part  of 
it ;  that  the  Court,  on  the  next  day,  made  an  order  confirming 
said  report  as  to  said  assignment ;  that,  on  the  latter  day,  the  re- 
ceiver reported  to  the  Court  how  he  had  disposed  of  the  rest 
of  the  purchase-money ;  and  that  the  Court,  on  that  day,  con- 
firmed said  report. 

The  defendants  contend,  that,  by  virtue  of  said  proceed- 
ings and  said  assignment,  any  right  which  the  plaintiif  had  to 
recover  against  them  for  an  infringement  of  the  patent  sued 
on  has  become  vested  in  the  defendants.  Under  sections  11, 
14  and  17  of  the  Act  of  July  4th,  1836,  (5  TT.  S.  SUU.  ai 
Large,  121,  123,  124,)  it  was  always  held,  that  no  one  could 
bring  a  suit,  either  at  law  or  in  equity,  for  the  infringement 
of  a  patent,  in  his  own  name  alone,  unless  he  were  the  pat- 
entee, or  such  an  assignee  or  grantee  as  is  mentioned  in  the 
11th  and  14th  sections  of  that  Act.  The  provision  in  section 
36  of  the  Act  of  July  8th,  1870,  (16  U.  S.  Stat,  at  Large,  203,) 
in  regard  to  the  assignments  of  patents  and  of  interests  there- 
in, now  embodied  in  §  4,898  of  the  Revised  Statutes,  is  not 
different  from  that  found  in  section  11  of  the  Act  of  18.^6. 
The  provisions  in  sections  55  and  59  of  the  Act  of  1870,  in 
regard  to  suits  in  equity  and  at  law  for  the  infringement  of  a 
patent,  now  embodied  in  sections  629,  711, 4,919  and  4,921  of 
the  Eevised  Statutes,  are  not  diflferent  from  those  found  in 
sections  14  and  17  of  the  Act  of  1836.  These  provisions  were 
considered  by  this  Court  in  the  case  of  Ne'son  v.  McMann, 
{ante,  p.  139.)  Under  them  no  person  can  bring  a  suit  for 
profits  or  damages  for  infringement,  who  is  not  the  patentee 
or  such  an  assignee  or  grantee  as  the  statute  points  out.  A 
claim  to  recover  profits  or  damages  for  pa^t  infringement  can- 
not be  severed  from  the  title  by  assignment  or  grant,  so  as  to 
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give  a  right  of  action  for  such  claim,  in  disregard  of  the 
statute.     The  profits  or  damages  for  infringement  cannot  be 
sued  for  except  on  the  basis  of  title  as  patentee,  or  as  such  as- 
signee or  grantee,  to  the  whole  or  a  part  of  the  patent,  and 
not  on  the  basis  merely  of  the  assignment  of  a  right  to  a  claim 
for  profits  and  damages,  severed  from  such  title.    Therefore, 
if,  in  the  present  case,  no  such  assignment  or  grant  has  been 
made  to  the  defendants  as  the  statute  contemplates,  they 
conld  not  bring  suit,  in  their  own  names,  under  the  assign- 
ment made  to  them,  to  recover  any  claims,  profits  or  dam- 
ages for  infringement,  which  belonged  to  Gordon,  nor  can 
they  use  the  assignment  as  a  defence  against  any  such  claims 
existing  against  themselves  in  favor  of  Gordon.     In  this  case 
there  has  been  no  assignment  executed   by  Gordon.    The 
right  claimed  by  the  defendants  rests,  therefore,  wholly  on  a 
transfer  by  operation  of  law.    In  Stephens  v.  Cady,  (14  Z/bio- 
ardy  528,)  it  was  strongly  intimated  by  the  Supreme  Court, 
that  an  assignment  of  a  copyright  by  operation  of  law,  unac- 
companied by  an  assignment  made  by  the  owner,  vests  no 
title.    In  Stevens  v.  Oladdiiig^  (17  Howard^  447,)  the'  same 
Court  suggest  that  there  would  be  great  difficulty  in  assent- 
ing to  the  proposition  that  patent-rights  and  copyrights  are 
subject  to  sale  under  the  process  of  State  Courts.    In  Ash- 
croft  V.  Walworth^  (1  Holmes^  152,)  it  was  held,  that  the  title 
of  an  insolvent  debtor  to,  or  his  interest  in,  a  patent,  does  not 
pass  to  his  assignee  in  insolvency,  by  an  assignment  of  his  prop- 
erty made  by  a  Judge  under  the  insolvency  law  of  Massachu- 
setts.    This  decision  was  made  on  the  ground  that  the  as- 
signee in  insolvency  acquired  no  title,  because  the  conveyance 
was  not  such  an  one  as  was  contemplated  by  section  11  of  the 
Act  of  1836,  namely,. a  written  instrument  signed  by  the 
owner  of  the  patent  and  duly  recorded.     This  seems  to  be  a 
correct  view,  and  it  follows  that  the  defendants  acquired  no 
right  to  anything  which  they  can  set  up  as  a  defence  to  the 
plaintiff's  claim. 

It  is  held,  (Moore  v.  Marshy  7  WaUdce^  522,)  that  the  as- 
signment of  a  patent  does  not  carry  with  it  a  transfer  of  the 
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right  to  damages  for  an  infringement  committed  before  such 
assignment.  It  is  not  at  all  clear  that  the  transfer  of  the 
"claims"  which  the  assignment  in  the  present  case  transfers, 
can  be  construed  to  cover  claims  for  past  infringements. 
{Dibble  v.  Augur,  7  Blatchf.  C.  C.  R.,  86.) 

If  the  defence  under  the  receivership  were  held  to  be 
available  in  respect  to  the  whole  or  any  part  of  the  claim  of 
the  plaintiff,  the  defendants  would,  probably,  on  the  facts  in 
regard  to  the  putting  in  evidence  of  the  proceedings  in  the 
State  Court,  be  held  to  be  entitled  now  to  tile  a  supplemental 
answer  setting  up  such  proceedings ;  but  that  question  does  not 
now  arise. 

There  must  be  a  decree  for  the  plaintiff,  for  an  account  of 
profits  and  damages. 

Starr  <&  Huggles,  for  the  plaintiff. 

Charles  F.  Blake,  for  the  defendants. 


The  Atlantic  Giant  Powder  Company 
Jasper  R.  Rand  and  others.     In  equity. 

Tlie  reissued  letters  patent,  No.  5, '^99.  granted  to  the  Giant  Powder  Company, 
March  17th,  1874,  for  17  years  from  the  26th  of  May,  1868,  for  an  "improyed 
explosive  compound/'  (the  crigiDal  patent  haying  been  granted  to  Julius 
Bandmann,  as  assignee  of  Alfred  Nobel,  as  inyentor,  as  No.  78,817,  May 
26th,  1868,)  are  yalid. 

The  claim  of  said  patent,  nnmely,  "The  combination  of  nitro-glycerine  with 
infusorial  earth,  or  other  equivalent  absorbent  substance,  as  a  new  exploaiTS 
compound,''  is  infringed  by  an  explosive  compound  known  as  "  rendrock  pow- 
der,** and  containing,  in  100  parts  by  weight,  84.71  parts  of  nitro-glycerine, 
52.68  parts  of  nitrate  of  potash.  6.84  parts  of  siilphnr  and  6.77  parts  of 
woody  fibre,  charcoal  and  resin,  in  nearly  equal  proportions. 
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Said  reissued  patent  is  not  for  a  different  invention  irom  the  said  original 
patent. 

The  specifications  of  the  original  and  the  reissue  examined  and  compared. 

Where  a  defendant  has  always  been  notifieil  that  it  was  claimed  he  infringed, 
and  has  not  been  misted,  by  any  action  of  the  plaintiff,  into  making  invest- 
ments, and  has  no  peculiar  equity  as  against  the  plaintiff,  an  injunction  will 
not  be  withheld  because  the  plaintiff  having  sued  the  defendant  fur  infringe^ 
ment,  permitted  the  snit  to  rest  until  n  recovery  was  had  on  the  patent  in 
other  suits,  and  then  discontinued  it  aud  brought  a  new  suit  against  the  de- 
fendant. 

A  description  in  a  prior  patent,  to  invalidate  a  subsequent  patent,  must  show 
how  the  article  can  be  certainly  made,  and  its  making  must  be  the  result  of 
directions  in  the  descripti(m,  and  not  of  accident. 

(Before  Blatchvord,  J.,  Southern  District  (jf  New  York,  May  6th,  1879.) 

Blatchfokd,  J.  This  is  an  application  for  a  preliminary 
injunction,  founded  on  reissued  letters  patent,  No.  5,799, 
granted  to  the  Giant  Powder  Company,  March  17th,  1874,  for 
17  years  from  the  26th  of  May,  1868.  The  original  patent 
was  granted  to  Julius  Bandmann,  as  assignee  of  AKred  No- 
bel, of  Hamburg,  Germany,  the  inventor,  as  No.  78,317, 
May  26th,  1868.  Bandmann  assigned  the  patent  to  the  Giant 
Powder  Company,  and  it  was  reissued  to  them  October  21st, 
1873,  as  No.  5,619.  On  the  surrender  of  No.  5,619,  reissue 
No.  5,799  was  granted.  The  plaintiff  is  the  owner  of  No. 
5,799  for  all  the  States  and  territories  of  the  United  States 
which  lie  east  of  the  easterly  boundary  lines  of  the  territories 
of  Montana,  Wyoming,  Colorado  and  New  Mexico.  The  ap- 
plication for  No.  5,799  was  filed  March  11th,  1874.  The 
specification  of  No.  5,799  is  signed  by  the  Giant  Powder 
^  Company.  It  begins  by  setting  forth  that  Nobel  invented 
"an improved  explosive  compound,  of  which  the  following  is 
a  specification."  It  then  proceeds :  "  This  invention  relates 
to  a  new  and  useful  combination  or  mixture  of  nitro-glycerine 
with  some  absorbent  substance,  whereby  the  condition  of  the 
nitro-glycerine  is  so  modified  as  to  render  the  resulting  ex- 
plosive compound  more  practically  useful  and  efi*ective  as  an 
explosive,  and  far  more  safe  and  convenient  for  handling, 
storage,  and  transportation,  than  nitroglycerine  in  its  ordi- 
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nary  condition  as  a  liquid.  The  invention  consists  in  combin- 
ing or  mixing  with  nitro-gljcerine  some  porons  or  absorbent 
snbstance,  which,  being  free  from  any  quality  which  will 
canse  it  to  decompose,  destroy  or  injure  the  nitro-glycerine, 
forms,  in  combination  with  it,  an  explosive  compound  pos- 
sessing certain  marked  properties  of  great  practical  utiUty^ 
which  not  only  increases  its  efficiency,  but  also  obviates  many 
of  the  serious  practical  objections  to  the  employment  of  nitro- 
glycerine as  an  explosive.  Some  of  these  peculiar  properties 
of  this  mixture  will  be  briefly  stated.  Nitro-glycerine  being 
a  liquid,  it  is  usually  necessary,  in  exploding  it  as  an  explo- 
sive for  blasting  purposes,  to  place  it  in  cases  or  cartridges 
formed  of  paper,  metal  or  other  substance,  which  must,  of 
course,  be  of  somewhat  smaller  diameter  than  the  bore  holes, 
as,  if  not  so  inclosed,  the  nitro-glycerine  would  permeate  the 
seams  of  the  rock,  and  prove  highly  dangerous  to  the  miner, 
on  account  of  its  liability  to  explode  in  subsequent  drillings; 
but,  by  means  of  this  invention,  the  nitro-glycerine,  being 
held  in  combination  with  the  porous  or  absorbent  substance 
with  which  it  is  mixed,  and  then  assuming  the  altered 
form  of  a  powder  or  paste,  remains  in  the  bore  hole  in 
which  it  is  placed,  without  leaking  through  the  seams  of  the 
rock.  Another  advantage  over  liquid  nitro-glycerine  is,  that 
this  mixture  can  be  made  to  fill  the  bore  hole  more  closely 
than  a  cartridge  case  will,  owning  to  the  irregularities  of  the 
shape  of  the  hole,  which  greatly  increases  its  efficiency.  The 
liability  of  fluid  nitro-glycerine  to  accidental  explosion  from 
agitation  or  concussion,  renders  its  handling  and  transporta- 
tion very  dangerous.  This  danger  is,  however,  almost  en- . 
tirely  obviated  by  the  use  of  the  compound  described  in 
this  specification,  because,  when  mixed  with  a  suitable  absorb- 
ent, the  nitro-glycerine  is  far  less  sensitive  to  shocks  than 
when  in  a  liquid  condition,  so  that  it  may  be  handled  in  mass, 
either  loose  or  in  packages,  with  impunitj'.  So  much  is  this 
the  case,  that,  when  this  mixture  is  packed  in  a  wooden  case 
or  box,  the  inclosure  may  be  knocked  to  pieces  without  dan- 
ger of  exploding  its  contents.     This  invention,  then,  consists 
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in  mixing  liqnid  nitro-glycerine  with  some  solid  (as  distin- 
guished from  liquid  or  fluid)  substance,  which  will  absorb 
and  retain  a  sufficient  amount  of  nitro-glycerine  to  form  an 
efficient  explosive.  The  substance  which  is  believed  to  be 
best  adapted  for  this  purpose,  is  a  kind  of  silicious  earth, 
found  in  various  parts  of  the  globe,  and  known  by  the  various 
names  of  silicious  marl,  tripoli  and  rotten  stone.  The  pecu- 
liar variety  of  this  material  best  suited  for  this  use  is  homo- 
geneous, has  a  large  specific  gravity  and  great  absorbent 
capacity,  and  is  generally  composed  of  the  remains  of  infu- 
soria. So  great  is  the  absorbent  capacity  of  this  infusorial 
earth,  that,  when  in  a  pulverized  condition,  it  will  take  up 
ahout  three  times  its  own  weight  of  liquid  nitro-glycerine, 
and  still  retain  the  form  of  a  powder.  Other  porous  su\> 
stances,  even  though  they  have  less  absorbent  capacity,  may 
be  used ;  but,  in  this  case,  the  explosive  strength  of  the  pow- 
der will  be  diminished,  owing  to  the  smaller  proportion  of 
nitro-glycerine  contained  therein.  Chalk,  for  example,  will 
absorb  about  fifteen  jp^r  cent,  of  nitro-glycerine  and  retain  its 
powdered  condition ;  and  porous  charcoal,  although  of  greater 
absorbent  capacity,  has  less  elasticity  of  particles,  so  that  nitro- 
glycerine is  apt  to  squeeze  out  of  it.  Any  of  the  various 
vegetable  or  mineral  substances  susceptible  of  pulverization 
or  comminution,  and  which  will  retain  nitro-glycerine  by  ab- 
sorption, may  be  substituted  for  infusorial  earth.  The  rela- 
tive proportion  of  the  ingredients  used  in  making  this  new 
explosive  compound  will  vary  according  to  the  absorbent 
capacity  of  the  substance  mixed  with  the  nitro-glycerine,  it 
being  preferable  in  all  cases — and  this  is  the  only  limit — ^to  use 
80  much  only  of  the  liquid  nitro-glycerine  as  the  absorbent 
substance  will  retain  without  liability  to  subsequent  separa- 
tion by  compression  or  leakage.  Where  the  absorbent  used 
in  a  powdered  condition  is  infusorial  earth,  a  thin  paste  or  semi- 
fluid condition  of  the  mixture  is  to  be  avoided.  The  method 
of  making  this  new  explosive  compound  with  infusorial  earth 
is  as  follows  :  The  earth  being  first  thoroughly  dried  and  pul- 
verized, 18  placed  in  any  sxdtable  vessel,  and  the  nitr.o-glycerine 
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is  then  gradually  introduced  and  thoroughly  mixed  with  the 
powdered  earth,  which  is  effected  either  by  stirring  with  the 
naked  hand  or  by  means  of  any  suitable  wooden  instrument, 
worked  either  by  machinery  or  by  hand.  Where  infusorial 
earth  is  used,  the  proportions  may  be  conveniently  varied,  from 
sixty  parts,  by  weight,  of  liquid  nitro-glycerine,  and  forty 
parts,  by  weight,  of  infusorial  earth,  to  seventy-eight  parts, 
by  weight,  of  nitro-glycerine,  and  twenty-two  parts,  by 
weight,  of  infusorial  earth,  the  former  proportions  forming, 
at  ordinary  temperatures,  a  dry,  pulverulent  mass,  and  the 
latter  a  pasty  mixture.  These  proportions  may,  however,  be 
varied  outside  of  the  limits  above  stated,  it  being  observed, 
that  the  explosive  force  of  the  mixture  is  increased  where  a 
larger  proportion  of  nitro-glycerine  is  employed,  and  that, 
when  the  mixture  is  to  be  used  in  a  cold  climate,  a  larger 
quantity  of  nitro-glycerine  may  be  safely  employed  than  when 
it  is  to  be  exposed  to  a  warmer  atmosphere.  For  ordinary 
practical  purposes,  a  mixture  of  seventy-five  parts,  by  weight, 
of  nitro-glycerine,  and  twenty-five  parts,  by  weight,  of  infu- 
sorial earth,  gives  a  powder  sufficiently  dry  at  ordinary  tem- 
peratures, and  which  is  susceptible  of  compression  to  a  specific 
gravity  nearly  equal  to  that  of  pure  nitro-glycerine.  When 
the  ingredients  have  been  intimately  mixed  and  thoroughly 
incorporated,  by  stirring  and  kneading,  the  compound  may 
be  rubbed  through  a  sieve  made  of  hair,  silk  or  brass  wire, 
and  any  lumps  which  remain  may  be  powdered  by  rubbing 
them  through  the  sieve  with  a  stiff  bristle  brush.  The  powder 
is  then  ready  for  use,  and  may  be  packed  in  bulk  in  boxes,  or 
compressed  into  cartridge  cases  made  of  paper,  of  such  con- 
venient sizes  as  may  be  most  in  demand  for  blasting  purposes. 
A  greater  or  less  degree  of  fineness  of  grain  may  be  given  to 
the  powder  by  using  a  fine  or  coarse  sieve.  In  using  this  im- 
proved explosive  compound  for  blasting,  it  may  be  inserted 
into  cartridge  cases,  as  above  stated,  or  without  any  inclosnre 
or  wrapping,  as  may  be  preferred.  For  the  best  effect,  it 
should  be  pressed  firmly  down  so  as  to  fill  the  bore  hole, 
whether  in  cartridge  or  not,  a  small  quantity  at  a  time,  with 
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a  wooden  rod,  until  it  is  firmly  packed.    If  the  cartridges  are 
emaller  than  the  bore,  the  pressure  will  burst  them,  and 
allow  the  powder  to  spread  laterally  and  fill  the  bore.    It 
may  be  easily  and  eflSciently  exploded  by  means  of  an  ordi- 
nary blasting  fuse  inserted  into  the  open  end  of  a  percussion 
cap,  the  metallic  edges  of  the  cap  being  compressed  or  crimped 
tightly  and  firmly  around  the  fuse,  so  as  to  hold  it  in  plstce, 
with  the  end  of  the  fuse  in  close  contact  with  the  fulminate  in 
the  percussion  cap.    The  capped  end  of  the  fuse  is  then  in- 
serted into  the  explosive  powder,  which  is  pressed  closely 
around  it  in  the  bore  hole,  and  a  tamping  of  sand  or  other 
suitable  material  may  be  placed  above  the  charge  of  powder, 
and  pressed  down  upon  it.     The  fuse  thus  applied  is  fired  in 
the  ordinary  manner,  and,  when  the  fire  reaches  the  percus- 
sion cap,  it  explodes,  which  effects  the  immediate  explosion 
of  the  charge  of  explosive  compound.     It  is  better  to  use  a 
percussion  cap  having  a  heavy  charge  of  fulminate,  in  order 
to  insure  an  explosion  of  the  powder,  although,  under  favor- 
able circumstances,  it  might  be  exploded  with  an  ordinary  fuse, 
without  any  cap ;  but  this  method  is  too  uncertain  to  be  relied 
upon.     For  ordinary  blasting,  the  bore  holes  may  be  about 
one-half  the  size,  and  the  charge  of  explosive  compound  about 
one-fifth  the  quantity,  that  would  be  made  use  of  when  gun- 
powder is  used  as  the  explosive."     The  claim  is  in  these 
words :  "  The  combination  of  nitro-glycerine  with  infusorial 
earth,  or  other  equivalent  absorbent  substance,  as  a  new  ex- 
plosive compound." 

The  infringement  complained  of  is  the  making  and  selling 
by  the  defendants  of  an  explosive  compound  known  as  "rend- 
rock  powder,"  and  which,  by  analysis,  contains,  in  one  hun- 
dred parts,  by  weight,  the  following  ingredients  in  the  follow- 
ing quantities :  nitroglycerine, 34.71  parts ;  nitrate  of  potash, 
62.68  parts ;  sulphur,  5.84  parts ;  woody  fibre,  charcoal  and 
resin,  in  nearly  equal  proportions,  6.77  parts.  Mr.  Hayes,  the 
chemist  who  made  such  analysis,  testifies,  that  the  solid  in- 
gredients found  in  such  powder  constitute  together  an  ab- 
sorbent substance  which  is  the  equivalent  of  the  infusorial 
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earth  mentioned  in  the  plaintijOf's  patent ;  that  such  powder  is 
a  combination  of  nitro-glycerine  with  such  absorbent  substance, 
in  substantially  the  same  manner  as  the  combination  of  nitro- 
glycerine and  infusorial  earth  specifically  mentioned  in  said 
patent ;  that  said  solid  ingredients  have  the  property  of  ab- 
sorbing and  retaining  by  absorption  nitro-glycerine,  and  are 
free  from  any  quality  which  will  cause  them  to  decompose, 
destroy  or  injure  nitro-glycerine ;  that  the  nitro-glycerine  is 
combined  with  such  solid  ingredients  in  such  proportions  as 
to  be  retained  without  liability  to  separation  by  compression 
or  leakage ;  that  such  solid  ingredients  are  not  liable  to  ex- 
plode by  concussion,  as  nitro-glycerine  is;  that  the  entire 
combination  constitutes  a  safety  powder,  which  can  undergo 
the  ordinary  shocks  of  transportation  and  manipulation  with- 
out explosion ;  that  the  nitro-glycerine  therein  is  explosible, 
in  blasting  operations,  by  the  means  ordinarily  employed  for 
exploding  nitro-glycerine  ;  that,  while  the  mixture  is  in  the 
form  of  a  powder,  the  nitro-glycerine  remains  so  compact  and 
concentrated  as  to  have  its  original  explosive  power ;  that  he 
has  been  unable  to  separate  the  carbonaceous  woody  fibre  and 
the  resin  from  the  charcoal,  so  as  to  determine  their  percent- 
age proportions  with  accuracy,  but  that  they  are  not  materially 
different  from  charcoal,  as  constituents  of  the  powder ;  and 
that  they  each  have  all  the  properties  which  the  other  solid 
ingredients  of  the  powder  have,  as  above  described,  for  the 
purposes  of  performing  the  office  of  infusorial  earth  in  the 
mixture.  These  averments  in  respect  to  the  rendrock  powder 
Are  not  controverted  by  the  defendants. 

The  rendrock  made  by  the  defendants  is  a  composition  of 
nitro-glycerine  with  an  explosive  substance,  but  it  was  ad- 
mitted, on  the  hearing,  by  the  counsel  for  the  defendants, 
that  the  claim  of  the  plaintiff's  patent  includes  a  mixture  of 
nitro-glycerine  with  an  explosive  substance,  as  well  as  a  mix- 
ture of  nitro-glycerine  with  an  inexplosive  substance.  It  is 
very  plain,  therefore,  that  the  claim  of  the  plaintiff's  patent 
covers  the  defendants'  powder. 

It  is  insisted,  however,  by  the  defendants,  that  the  cause 
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of  litigation  between  the  parties,  in  regard  to  the  rendrock 
powder  and  the  patent  No.  5,799,  has  been  such  that  the 
plaintiffs  are  not  now  entitled  to  a  preliminary  injunction. 
The  view  urged  is,  that  the  plaintiffs,  owning  No.  5,799,  and 
also  owning  a  reissued  patent  No.  4,818,  brought  a  suit  in 
equity  in  this  Court  on  both  of  them,  in  1874,  against  these 
defendants,  for  making  this  rendrock  powder ;  that  the  plaint- 
iffs took  proofs  in  that  suit  to  show  that  the  rendrock  powder, 
as  a  mixture  of  nitro-glycerine  with  an  explosive  substance, 
infringed  No.  4,818 ;  that  they  gave  no  evidence  to  show  that 
it  infringed  No.  5,799 ;  that  they  subsequently  notified  the 
defendants  that  they  need  not,  until  further  notice,  put  in 
proofs  in  that  'case ;  that  they  then  brought  and  prosecuted 
suits  on  No.  5,799,  in  another  Court ;  and  that,  having  been 
successful    in  those  suits,  they  discontinued   the  first   suit 
agaiust    the   defendants,   and  brought   the  present  one  on 
No.  5,799  alone.     It  is  urged  that  this  course  of  action  de- 
prives the  plaintiffs  of  the  right  to  ask,  in  this  suit,  for  a  pre- 
liminary injunction.     The  answer  to  this  contention  is,  that 
the  defendants  appear  *to  have  been  always  notified,  by  the 
existence  of  the  first  suit  against  them,  and  by  the  suit  in 
Massachusetts  against  Goodyear,  that  the  plaintiffs  claimed 
that  powders  like  the  rendrock  powder  infringed  No.  5,799. 
There  is  nothing  to  show  that  the  defendants  were  misled 
into  making  investments  by  any  action  of  the  plaintiffs,  or 
that  they  have  any  peculiar  equity,  as  against  the  plaintiffs, 
to  be  allowed  to  continue  to  infringe  the  patent  until  a  final 
hearing,  while  preliminary  injunctions  are  granted   against 
others  making  like  powders. 

It  is  urged  by  the  defendants  that  the  reissued  patent  No. 
5,799  is  for  a  different  invention  from  the  original,  No.  76,317, 
and  is,  therefore,  invalid.  The  specification  of  No.  7.s,3l7 
says  that  the  invention  is  "  a  new  and  useful  composition  of 
matter,  to  wit,  an  explosive  powder."  It  proceeds :  "  The 
nature  of  the  invention  consists  in  forming  out  of  two  ingre- 
dients long  known,  viz. :  the  explosive  substance,  nitro- 
glycerine,  and    an  inexplosive  porous  substance  hereafter 
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specified,  a  composition  which,  without  losing  the  great  explo- 
sive power  of  nitro-glycerine,  is  very  mnch  altered  as  to  its  ex- 
plosive and  other  properties,  being  far  more  safe  and  conven- 
ient for  transportation,  storage  and  nse  than  nitro-glycerine. 
In  general  terms,  my  invention  consists  in  mixing  with  nitro- 
glycerine a  substance  which  possesses  a  very  great  absorbent 
capacity,  and  which,  at  the  same  time,  is  free  from  any  qual- 
ity which  will  decompose,  destroy  or  injure  the  nitro-glycer- 
ine or  its  explosiveness.  It  is  undoubtedly  true,  as  a  general 
rule,  that  nitro-glycerine,  when  mixed  with  another  substance, 
possesses  less  concentration  of  power  than  when  used  alone ; 
but,  while  the  safety  of  the  miner,  (to  prevent  leakage  into 
seams  in  the  rock,)  prohibits  the  use  of  nitro-glycerine  with- 
out cartridges,  which  latter  must,  of  course,  be  somewhat  less 
in  diameter  than  the  bore  holes  which  are  to  contain  them, 
the  powder  herein  described  can  be  made  to  form  a  semi- 
pasty  mass,  which  yields  to  the  slightest  pressure,  and  thus 
can  be  made  to  fill  up  the  bore  hole  entirely.  Practically, 
therefore,  the  miner  will  have  as  much  nitro-glycerine  in  the 
same  height  of  bore  hole  with  this  powder  as  with  nitro- 
glycerine in  its  pure  state.  This  is  the  real  character  and 
purpose  of  my  invention,  and,  in  order  to  enable  others 
skilled  in  the  art  to  which  it  appertains,  or  with  which  it  is 
most  nearly  connected,  to  make,  compound  and  use  the  same, 
I  will  proceed  to  describe  the  same,  and  also  the  manner  and 
process  of  making,  compounding  and  nsing  it,  in  full,  clear 
and  exact  terms.  The  substance  which  most  fully  meets  the 
requirements  above  mentioned,  so  far  as  I  know  or  have  been 
able  to  ascertain  from  numerous  experiments,  is  a  certain  kind 
of  silicious  earth  or  silicic  acid  found  in  various  parts  of 
the  globe,  and  known  under  the  several  names  of  silicious 
marl,  tripoli,  rotten  stone,  &c.  The  particular  variety  of 
this  material  which  is  best  for  my  componnd  is  homogeneous, 
has  a  low  specific  gravity,  great  absorbent  capacity,  and  is 
generally  composed  of  the  remains  of  infusoria.  So  great  is 
the  absorbent  capacity  of  this  earth  that  it  will  take  up  about 
three  times  its  own  weight  of  nitro-glycerine,  and  still  retain 
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its  powder  form,  thus  leaving  the  nitro-glycerine  so  compact 
and  conceDtrated  as  to  have  very  nearly  its  original  explosive 
power ;  whereas,  if  another  substance  having  a  less  absorbent 
capacity  is  used,  a  correspondingly  less  proportion  of  nitro- 
glycerine will  be  absorbed,  and  the  powder  will  be  corre- 
spondingly weak  or  wholly  inexplosive.  For  example,  most 
chalk  wfll  take  but  about  fifteen  per  cent,  of  nitro-glycerine 
and  retain  its  powder  form ;  twenty  per  cent,  will  reduce  it 
to  a  paste.  I'orous  charcoal  has  also  a  considerable  absorbent 
capacity,  but  it  has  the  defect  of  being  itself  a  combustible 
material,  and  also  of  less  elasticity  of  its  particles,  which  ren- 
ders it  easy  to  squeeze  out  a  part  of  its  nitro-glycerine.  The 
two  materials  are  combined  in  the  following  manner:  The 
earth,  thoroughly  dried  and  pulverized,  is  placed  in  a  wooden 
vessel.  To  it  is  introduced  the  nitro-glycerine  in  a  steady 
stream,  so  small  that  the  two  ingredients  can  be  kept  thor- 
oughly mixed.  The  mixing  may  be  effected  by  the  naked 
hand,  or  by  any  proper  wooden  instrument  used  in  the  hand, 
or  by  wooden  machinery.  Sufficient  of  nitro-glycerine 
should  be  used  to  render  the  compound  explosive,  but  not  so 
much  as  to  change  its  form  of  powder  to  a  liquid  or  pasty 
consistency.  Practically,  about  sixty  parts,  by  weight,  of 
nitro-glycerine  to  forty  of  earth  forms  the  useful  minimum, 
and  seventy-eight  parts,  by  weight,  of  nitro-glycerine  to 
twenty-two  of  earth,  the  useful  maximum  of  explosive  power. 
The  former  has  a  perfectly  dry  appearance;  the  latter  is 
pasty.  Between  these  two  extremes  the  composition  will  be 
explosive  powder,  and  it  will  be  more  easily  exploded,  and 
its  explosive  power  greater,  as  the  relative  proportion  of 
the  nitro-glycerine  is  greater.  The  proportions,  by  weight, 
of  seventy-five  of  nitro-glycerine  to  twenty-five  of  earth 
gives  a  powder  as  well  adapted  to  ordinary  practical  purposes 
as  that  from  any  proportions  I  am  now  able  to  name,  and  cfc 
be  easily  compressed  to  a  specific  gravity  nearly  equal  to  that 
of  pure  nitro-glycerine.  When  the  mass  has  been  intimately 
mixed  and  thoroughly  incorporated  by  stirring  and  kneading, 
it  is  rubbed  through  a  hair,  silk  or  brass  wire  sieve,  (iron  cor- 
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rodes,)  and  any  InmpB  which  may  remain  are  rubbed  with  a 
stiff  brietle  brush  till  they  are  reduced  and  made  to  pass 
the  sieve.  The  powder  is  then  finished  and  ready  for  use. 
The  fineness  desired  for  the  powder  will  determine  the  fine- 
ness of  the  sieve  to  be  used.  The  chief  characteristic  of  this 
powder  is  its  nearly  perfect  exemption  from  liability  to  acci- 
(fiJKtal  or  involuntary  explosion.  It  is  far  less  sensitive  than 
nitro-glycerine  to  concussion  or  percussion,  and,  contained  in 
its  usual  packing,  a  wooden  cask  or  box,  the  latter  may  be 
smashed  completely  to  pieces  without  any  danger  of  explo- 
sion. Unlike  gunpowder  in  the  open  air  or  in  ordinary  pack- 
ing, a  wooden  cask  or  box,  it  bums  up,  when  set  fire  to,  with- 
out exploding.  It  can,  therefore,  be  handled,  stored  and 
transported  with  less  danger  than  ordinary  gunpowder. 
When  confined  in  a  tight  and  strong  inclosure,  it  explodes  by 
heat  applied  in  any  form  when  above  the  temperature  of  360® 
Fahrenheit.  Under  all  other  circumstances,  it  may  be  ex- 
ploded by  some  other  explosion  in  it  or  into  it.  The  most 
simple  and  certain  method  known  to  me  of  exploding  it  is  as 
follows  :  The  end  of  a  common  blasting  fuse  is  inserted  into 
a  peicussion  cap,  and  the  rim  of  the  cap  crimped  tightly  and 
firmly  about  the  fuse  by  nippers  or  other  means,  so  as  to 
leave  the  fulminating  powder  of  the  cap  and  the  end  of  the 
fuse  tightly  and  firmly  inclosed  together.  The  end  of  the 
fuse  with  the  cap  attached  is  then  imbedded  in  the  powder, 
the  more  firmly  the  more  certain  the  explosion.  In  blasting, 
the  powder  is  pressed  tightly  about  the  cap  and  fuse,  and 
tamping  of  sand,  or  other  proper  material,  added  and  pressed, 
but  not  pounded  in.  A  tamping  firmly  pressed  is  as  good  b& 
if  rammed  in  the  most  solid  manner.  The  fuse  explodes  the 
cap  and  this  explosion  explodes  the  powder.  I  will  here  add, 
that,  by  carefully  packing  the  end  of  a  good  fuse  amid  the 
powder  of  a  charge  inclosed,  like  a  blasting  charge,  in  a  tight 
*place,  the  fuse  alone  will  explode  the  powder,  especially  if 
the  powder  is  strongly  charged  with  nitro-glycerine ;  but  this 
method  of  explosion  requires  too  much  care,  and  is  too  un- 
certain, to  be  depended  upon  or  generally  used.     As  before 
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stated,  the  more  strongly  the  powder  is  charged  with  nitro- 
glycerine the  more  easily  it  explodes.  If,  therefore,  the  pow- 
der contains  a  low  proportion  of  nitro-glycerine,  it  is  neces- 
sary to  employ  in  its  explosion  a  correspondingly  long,  strong 
and  heavily  charged  percussion  cap,  made  especially  for  the 
purpose.  For  the  sake  of  certainty  of  explosion,  it  is  better 
to  use  such  a  cap  in  all  cases.  If  the  fire  from  the  f .  o 
comes  in  contact  with  the  powder  before  the  cap  is  exploded, 
(which  is  liable  to  occur  if  the  "fuse  is  leaky  and  the  cap  ex- 
tends too  far  into  the  powder,)  a  portion  of  the  powder  will 
be  burned  before  the  explosion  takes  place.  To  guard  against 
this,  the  cap  should  only  be  fairly  inserted  into  the  powder, 
and  poor  fuses  wound  next  to  the  cap  firmly  with  strong 
glued  paper  or  hemp,  or  otherwise  secured.  The  bore  holes, 
as  a  practical  but  not  absolute  rule,  should  be  about  one-half 
the  size,  and  the  charge  should  be  from  one-fifth  to  one-tenth 
the  quantity,  ordinarily  used  in  gunpowder  blasting.  A  very 
-convenient  form  in  which  to  use  the  powder  is  to  pack  it 
firmly  in  cartridges  of  strong  paper."  The  claim  is  in  these 
words :  *^  The  composition  of  matter  made  substantially  of 
the  ingredients  and  in  the  manner  and  for  the  purposes  set 
forth." 

It  is  contended  by  the  defendants  that  the  invention  set 
forth  in  No.  78,317  had  for  its  declared  object,  the  preparing 
of  a  solid  composition  of  matter  which  should  contain  practi- 
cally, in  a  given  space,  as  much  nitro-glycerine  as  could  be 
put  into  that  space  in  a  liquid  state,  whereby  the  force  of  the 
nitro-glycerine  would  be  preserved,  while  at  the  same  time 
the  inconvenience  of  using  it  as  a  liquid  would  be  obviated ; 
that  No.  78,317  stated  that  to  be  the  "  real  character  and  pur- 
pose "  of  the  invention  ;  and  that  No.  78,317  did  not  set  forth 
that  the  inventor  had  in  view,  as  an  object,  the  safety  char- 
acter of  the  compound.  It  is  urged  that,  in  these  respects,  the 
reissue  departs  from  the  original ;  and  that,  as  the  claim  in 
the  original  was'a  claim  to  the  invention  of  a  compound^made 
substantially  of  the  ingredients,  and  in  the  manner,  and  for 
the  purposes  set  forth  in  the  specification  of  the  original,  and 
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the  reissue  claims  broadly  the  combination  of  nitro-glycerine 
with  infusorial  earth,  or  other  equivalent  absorbent  substance^ 
as  a  new  explosive  compound,  ignoring  the  concentration 
feature  as  the  character  and  purpose  and  essence  of  the  inven- 
tion, the  original  and  the  re-issue  are  for  different  inventions, 
and  not  for  the  same  invention,  and  so  the  reissue  is  invalid. 
The  specification  of  No.  78,317  sets  out  with  declaring 
that  the  invention  is  of  an  explosive  powder.  This  means  a 
j)owder,  as  distinguished  from  a  fluid  mixture,  and  a  powder 
which  will  explode.  It  states  that  the  composition  forming 
the  powder  is  made  of  nitro-glycerine  and  infusorial  earth  ; 
that  nitro-glycerine  is  explosive,  and  infusorial  earth  is  inex- 
plosive ;  that,  while  the  explosive  power  of  nitro-glycerine  is 
preserved  in  the  composition,  the  composition  is  more  safe 
and  convenient  for  transportation,  storage  and  use,  than  nitro- 
glycerine; that,  in  general  terms,  the  invention  consists  in 
mixing  with  nitro-glycerine  a  substance  which  possesses  a  very 
great  absorbent  capacity,  and  yet  will  not  injure  the  nitro-glycr 
erine  or  its  explosiveness ;  that,  generally,  the  mixture  of  nitro- 
glycerine with  another  substance  causes  the  nitro-glycerine 
in  the  mixture  to  possess  less  concentration  of  power  than 
when  it  is  not  so  mixed ;  that,  while  liquid  nitro-glycerine 
must  be  used  in  cartridges,  which  must  be  less  in  diameter 
than  the  bore  hole,  this  new  powder  can  be  made  into  a  semi- 
pasty  mass,  and  be  used  without  cartridges,  and  so  fill  the 
bore  hole  entirely  ;  and  that  thus,  by  using  this  new  powder, 
the  miner  will  have,  in  a  bore  hole  of  a  given  size,  prac- 
tically as  much  nitro-glycerine,  notwithstanding  he  has  in  the 
hole  the  infusorial  earth  also,  as  if  he  used  a  cartridge  with 
liquid  nitro-glycerine.  The  specification  then  says  that  what 
has  thus  been  stated  is  the  real  character  and  purpose  of  the 
invention.  That  is,  that,  by  the  mixture  of  the  nitro-glycer- 
ine with  the  absorbent  substance,  the  explosive  power  of  the 
former  will  be  preserved  and  not  injured,  while  the  mixture 
will  J)e  more  safe  in  use  than  the  liquid  nitro-glycerine,  with 
the  incidental  result,  that  any  loss  of  concentration  of  power 
in  the  nitro-glycerine,  by  mixing  it  with  the  other  substance, 
will  be  compensated  by  the  fact  that  the  bore  hole  can  be 
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filled  with  the  mixture  while  it  could  not  be  filled  with  liquid 
nitro-glycerine,  and  thus  practically  there  will  be  the  same 
quantity  of  nitro-glycerine  in  a  given  size  of  hole  in  one  case 
as  in  the  other.     The  specification  then  states,  that  the  best 
substance  to  meet  the  above  requirements  is  the. infusorial 
earthy  because  it  will  take  up  about  three  times  its  own  weight 
of  nitro-glycerine,  and  yet  retain  its  original  powder  form,  so 
that,  in  four  pounds  of  the  mixture,  there  will  be  three 
pounds  of  nitro-glycerine,  and  that  the  latter  will  be  so  concen- 
trated as  to  have  very  nearly  its  original  explosive  power ; 
that,  when  a  substance  of  less  absorbent  capacity  than  infu- 
sorial earth  is  used,  a  less  proportion  of  nitro-glycerine  will 
be  absorbed,  and  the  explosive  power  of  the  powder  will  be 
reduced ;  that,  for  example,  most  chalk  will  take  but  about  15 
per  cent,  of  nitro-glycerine  and  retain  its  powder  form,  while 
20 per  cent,  will  reduce  it  to  a  paste;  and  that  porous  char- 
coal, while  absorbent,  is  combustible  and  will  suffer  what  it 
al)S(n*b8  to  leak  out.  These  remarks  show  that  the  inventor  con- 
templated the  use,  also,  of  a  substance  having  less  absorbent 
capacity  than  the  infusorial  earth,  resulting  in  a  mixture  with 
a  less  proportion  of  nitro-glycerine,  and  with  a  less  explosive 
power  than  the  mixture  in  which  infusorial  earth  is  used ;  and 
that  the  mixture  was  in  all  cases  to  be  and  remain  in  the  powder 
form,  and  to  be  such  as  to  retain  the  absorbed  nitro-glycerine 
and  not  suffer  it  to  leak  out.    The  mode  of  preparing  the  mix- 
ture with  infusorial  earth  is  then  set  forth.     Stress  is  laid  on 
the  reqiyrement  that  enough  nitro-glycerine  must  be  used  in 
the  compound  to  render  it  explosive,  while  the  earth,  in  dry 
powder,  is  not  to  have  so  much  nitro-glycerine  put  with  it  as 
to  change  its  form  of  powder  to  a  liquid  or  a  paste.     The 
useful  minimum  and  the  useful  maximum  of  explosive  power 
are  then  stated,  according  to  given  proportional  weights  of 
nitro-glycerine  to  infusorial  earth,  the  minimum  compound 
having  a  perfectly  dry  appearance  and  the  maximum  com- 
pound being  pasty.     It  is  then  set  forth,  that,  between  these 
two  extremes  the  compound  will  be  explosive  powder,  and 
that  it  will  be  more  easily  exploded,  and  its  explosive  power 
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be  greater,  as  the  relative  proportion  of  the  nitro-glycerine 
in  the  compound  is  greater.  These  observations  are  to  the 
effect,  that  the  useful  maximum  of  explosive  power  in  the 
compound  is  attained  when  the  absorption  of  nitro-glycerine 
causes  the  mixture  to  cease  to  have  the  form  of  powder ; 
that  the  useful  minimum  of  explosive  power  in  the  com- 
pound is  what  results  from  the  stated  proportion  of  nitro- 
glycerine ;  that,  although  so  much  as  78  parts  by  weight  of 
nitro-glycerine  to  22  of  infusorial  earth  may  be  used,  and  still 
the  compound  be  just  leaving  the  powder  form,  yet,  even  in 
the  use  of  infusorial  earth,  a  useful  result  will  be  given  when 
the  nitro-glycerine  is  60  parts  by  weight  to  40  of  the  earth ; 
and  that  between  such  maximum  and  such  minimum  the 
compound  will  be  a  powder  and  an  explosive  powder,  with 
greater  explosive  power  and  more  easy  of  explosion  as  the 
relative  proportion  of  the  nitro-glycerine  is  greater.  The 
specification  then  states,  that,  when  infusorial  earth  is  used, 
the  proportion,  by  weight,  of  75  nitro-glycerine  to  25  of  earth 
will  give  a  powder,  and  one  as  well  adapted  to  ordinary  prac- 
tical purposes  as  can  be  specified,  and  one  which  can  be  made 
to  have  a  specific  gravity  nearly  equal  to  that  of  pure  nitro- 
glycerine. Directions  are  then  given  how  to  treat  the  mix- 
ture to  make  it  pulverulent.  The  specification  then  sets 
forth,  that  the  chief  characteristic  of  the  powder  is  its  nearly 
perfect  exemption  from  liability  to  accidental  or  involuntary 
explosion  ;  that  it  is  far  less  sensitive  than  nitro-glycerine  to 
concussion  or  percussion  ;  that,  unlike  gunpowder^  it  bums 
up,  when  set  fire  to,  without  exploding ;  and  that  it  can, 
therefore,  be  handled,  stored  and  transported  with  less  dan- 
ger than  ordinary  gunpowder.  The  safety  character  of  the 
powder  is  thus  dwelt  upon.  It  will  not  explode  accidentally 
or  involuntarily,  because,  first,  fortuitous  concussion  or  per- 
cussion will  not  be  likely  to  cause  it  to  explode ;  and,  second- 
ly, it  will  bum,  and  not  explode,  when  set  fire  to.  The  spec- 
ification then  sets  forth  the  proper  method  of  exploding  the 
powder,  by  exploding  a  percussion  cap  in  it,  with  the  injunc- 
tion, that  the  percussion  cap  must  be  longer,  stronger  and 
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more  heavily  charged,  as  the  proportion  of  nitro-glycerine  is 
less  in  the  powder,  for  the  reason,  that,  the  greater  the  pro- 
portion of  nitro-glycerine,  the  more  easily  will  the  powder 
explode.  This  analysis  of  the  specification  of  No.  78,317 
shows,  that,  taking  the  whole  of  it  together,  the  concentra- 
tion feature  referred  to,  that  is,  the  preparing  of  a  solid  com- 
ponnd  which  should  contain  practically,  in  a  given  space,  as 
mnch  nitro-glycerine  as  could  be  put  into  that  space  in  a 
liquid  state,  was  not  set  forth  in  that  specification  as  of  the 
essence  of  the  invention ;  that  such  concentration  feature 
was  set  forth  as  an  incident  of  the  use  of  the  proportions  of 
75  parts  of  nitro-glycerine,  by  weight,  to  25  of  infusorial 
earth ;  that  a  compound  of  less  nitro-glycerine  and  more 
earth,  which  would,  of  course,  not  have  such  concentration 
feature,  was  stated  to  be  useful  and  to  be  within  the  inven- 
tion ;  that  the  safety  character  of  the  compound  was  set  forth 
as  an  object  in  view,  in  the  invention  ;  and  that  one  feature 
of  such  safety  character  was  alleged  to  consist  in  the  dimin- 
ished sensitiveness  of  the  compound  to  accidental  explosion 
from  concussion  or  percussion,  as  compared  with  liquid  nitro- 
glycerine. The  reissue  is,  therefore,  not  open  to  the  ob- 
jection, that  it  departs  from  the  original,  in  the  respects 
mentioned. 

The  original  patent  speaks  of  the  substance  that  is  to  be 
mixed  with  the  nitro-glycerine  as  "an  inexplosive,  porous 
substance."  The  substances  it  mentions  are  the  silicious  or 
infusorial  earth,  chalk  and  porous  charcoal.  These  substances 
are  absolutely  inexplosive,  whether  fire  be  applied  to  them  or 
not,  and  without  reference  to  the  fact  whether  they  will  bum 
or  not.  Nitro-glycerine  is  liable  to  explode  by  accidental 
concussion  or  percussion.  The  proper  and  usual  mode  of  ex- 
ploding it  is  by  designed  percussion,  that  is,  exploding  some- 
thing in  it  or  into  it.  The  object  desired  was  to  prevent  its 
explosion  by  accidental  percussion,  and  to  ensure  its  explosion 
by  designed  percussion.  In  that  view,  and  taking  the  whole 
of  the  original  specification  together,  when  the  absorbent  sub- 
stance is  spoken  of  therein  as  inexplosive,  it  clearly  means 
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inexplosive  by  percnsfiion  or  concossiony  as  compared  with 
nitro-glycerine.     The  object  was  to  mix  with  the  nitro- 
glycerine a  Bnbstance  which,  not  being  liable,  like  nitro- 
glycerine, to  explode  by  accidental  percnssion  or  concussion, 
would  produce  a  powder  not  liable  to  explode  by  accidental 
percussion  or  concussion.      The  word  "inexplosive"  had 
reference  to  the  explosive  nature  of  nitro-glycerine.    If  the 
substance  mixed  with  it  acted  its  part  of  an  absorbent,  to 
make  a  powder  safe  from  liability  to  accidental  explosion  by 
percussion,  and  yet  a  powder  the  nitro-glycerine  in  which 
could  be  exploded  by  designed  percussion,  and  could  not  be 
injured,  in  its  explosive  quality,  by  such  substance,  it  was, 
manifestly,  entirely  immaterial,  what  became  of  such  sab- 
stanceafter  the  nitro-glycerine  in  the  powder  had  been  ex- 
ploded, whether  it  did  or  did  not  itself  bum  up,  or  even 
though  it  should  itself  be  caused  to  explode  by  the  explosion 
of  the  nitro-glycerine,  and  thus  perform  a  useful  office,  in 
addition  to  that  of  acting  as  such  an  absorbent  as  the  specifi- 
cation prescribes.    Such  is  the  plain  meaning  of  the  language 
of  the  original  specification. 

The  questions  thus  considered  were,  to  some  extent,  passed 
upon  by  Judge  Shepley,  in  his  decision  in  the  case  of  The 
Atlantic  Oiant  Powder  Co.  v.  Mowbray^  (12  Off.  Qaz.  of 
Pat.  Off.y  560,)  where  this  same  patent  was  sued  on.  Objec- 
tion was  there  made  to  the  reissue,  on  the  ground  that  the  de- 
scription of  the  invention  was  broader  in  the  reissue  than  in 
the  original  patent.  Judge  Shepley  held  that  the  description 
of  the  invention  in  the  original  patent  appeared  to  describe 
all  that  was  more  specifically  described  in  the  reissue,  and 
stated  that  a  careful  comparison  of  corresponding  passages  in 
the  original  and  reissue  had  failed  to  satisfy  him  that  the  re- 
issue was  open  to  objection  on  the  ground  of  its  being  for  an 
invention  broader  than,  or  different  from,  the  one  described 
in  the  original.  He  added,  that  he  did  not  think  that  -  the 
omission  of  the  word  "  inexplosive,"  in  the  reissue,  rendered 
tlie  reissue  defective,  or  that  the  claim  in  the  reissue  was  any 
broader  than  in  the  original. 
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The  defendants  in  the  Mowbray  case  made  a  powder  by 
mixing  52^-  pounds  of  tri-nitro-glyceriue  with  47J  pounds  of 
mica  scales.  Judge  Shepley  held,  that,  in  the  compound  so 
made,  the  mica  scales  possessed  all  the  properties  which  ren- 
dered the  infusorial  earth  efficient  and  useful  in  the  com- 
pound, as  well  as  some  additional  valuable  properties ;  and 
that  the  mica  scales  performed  the  same  function,  in  the  com- 
pound, that  the  infusorial  earth  did,  as  an  absorbent  of  the 
nitro-glycerine. 

Eeissue  Ko.  5,799  came  again  before  Judge  Shepley  in 
the  case  of  The  Atlantic  Oiant  Powder  Co.  v.  Goodyea/r^  (13^ 
Off.  OcLZ.  of  Pat,  Off.y  45,)  where  the  defendant  made  a 
powder  composed  of  32.60  parts  of  nitro-glycerine,  49.46  of 
nitrate  of  soda,  9.63  of  charcoal,  and  8.81  of  sulphur.%  The 
nitrate  of  soda,  charcoal  and  sulphur  were  in  the  form  of  a 
mealed  powder,  their  proportions  being  the  same  as  in  gun- 
powder in  commoi\  use  in  the  granular  form.  This  mealed 
powder  was  mixed  with  the  nitro-glycerine.  It  possessed,  in 
the  mixture,  as  Judge  Shepley  held,  every  property  claimed 
for  the  infusorial  earth  in  the  plaintiff's  patent,  and  the 
powder  known  as  "  Vulcan  blasting  powder,"  resulting  from 
its  combination  with  the  nitro-glycerine,  possessed  every  at- 
tribute and  property,  in  a  greater  or  less  degree,  possessed  by 
the  plaintiff's  powder.  It  was  set  up,  in  the  Goodyear  case, 
as  a  defence,  that  the  only  object  of  Nobel's  invention,  aa 
patented,  was  to  render  nitro-glycerine  safer  in  handling  and 
transportation,  without  any  intent  to  augment  its  explosive 
force,  because  the  substance  mixed  with  the  nitro-glycerine 
was  inert ;  and  that  the  object  of  the  manufacturer  of  the 
Vulcan  powder  was  "  to  render  the  explosion  and  combustion 
of  gunpowder  instantaneous."  But  Judge  Shepley  held,  that 
the  substitution  of  gunpowder,  as  used  in  the  Vulcan  powder, 
in  combination  with  nitro-glyceririe,  in  the  place  of  the  infu- 
sorial earth  or  other  absorbent  of  the  plaintiff's  patent,  did 
not  make  the  combination  a  different,  and  not  equivalent,  com- 
pound, because-the  gunpowder,  when  used  as  an  absorbent,  in 
addition  to  fulfilling  every  condition,  and  performing  every 
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function,  of  the  absorbent  in  the  plaintiff's  compound,  up  to 
the  time  of  the  explosion,  and  at  that  time,  had  then  the  ad- 
ditional function  of  co-operating,  by  means  of  its  conversion 
into  gas,  with  the  nitro-glycerine,  in  rending  the  rock,  instead 
of  remaining,  like  the  infusorial  earth,  an  inert  substance.  In 
the  Goodyear  case,  it  was  further  contended  for  the  defend- 
ant, that,  as  gunpowder  was  an  explosive  of  itself,  the  use  of 
it  in  the  compound  was  no  infringement,  because  the  plaint- 
iff was  limited  to  a  non-explosive  substance  as  the  absorbent; 
that,  if  the  omission  of  the  term  *•  inexplosive,"  in  the  reissue, 
enlarged  the  scope  of  the  invention,  the  reissue  was  void ;  and 
that,  if  the  reissue  was  to  be  construed  in  connection  with  the 
original,  and  for  the  same  invention,  it  must  be  limited  to  the 
use  of  inexplosive  absorbents  as  equivalents.  On  this  subject 
Judge  Shepley  said :  "  The  word  '  inexplosive '  is  applied,  in 
the  original  patent,  as  a  term  of  description  to  a  substance 
only  preferentially  used.  The  other  descriptions  in  the  spec- 
ification clearly  apply  to  substances  which,  in  one  sense,  may 
be  explosive,  but  are  inexplosive  as  compared  with  nitro- 
glycerine. The  word  '  inexplosive '  appears  clearly  to  have 
been  used,  in  the  original  patent,  to  describe  substances  which, 
a^  compared  with  nitro-glycerine,  were  inexplosive  by  concus- 
sion, which  would  not,  of  themselves,  explode  under  those 
conditions  which  rendered  nitro-glycerine  so  dangerous  and 
unsafe  for  practical  use,  and  which,  inexplosive  of  themselves 
under  those  conditions,  when  combined  with  nitro-glycerine, 
would  make  the  combination  a  compound  which  would  also 
be  inexplosive,  except  under  such  conditions  as  were  not  in- 
consistent with  substantial  safety,  in  its  use  for  blasting  and 
similar  purposes.  In  this  sense,  the  mealed  powder  used  by 
the  defendants  is  inexplosive.  It  prevents,  by  the  interposi- 
tion of  its  particles,  the  explosion  of  the  nitro-glycerine  by 
any  such  concussion  as  would  ordinarily  explode  it  when  un- 
combined  with  an  absorbent.  It  makes  the  compound  prac- 
tically inexplosive  under  ordinary,  fortuitous  and  accidental 
concussions,  and  practically  explosive  only  under  predeter- 
mined and  prearranged  conditions.     The  word  is  omitted  in 
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the  reissue,  and,  we  think,  properly  omitted,  not  for  the  pur- 
pose of   inelnding  equivalents  which  were  not  within  the 
scope  of  the  original  invention,  as  described,  but  as  an  am- 
bigooos  expression,  not  consistent  with  the  other  words  in 
the  specification,  which  clearly  describe  the  absorbent,  its 
properties  and  functions,  all  of  which  properties  and  func- 
tions, it  is  evident  from  a  reading  of  the  original  patent,  might 
appertain  to  a  substance  explosive  under  some  conditions,  but 
inexplosive  under  those  conditions  which  made  nitro-glycerine 
explosive  by  concussion,  and  dangerous  and  unsafe  for  prac- 
tical use.     The  conclusion,  therefore,  I  think,  is  a  legitimate 
one,  that,  under  the  reissued  patent,  the  owners  of  the  patent 
are  not  limited  to  treat  as  infringements  the  use  of  such 
equivalents  only  as  are  actually  inexplosive,  but  they  arie  en- 
title^ to  the  exclusive  use  of  such  equivalents  as  are  inex- 
plcsive  as  compared  with  nitro-glycerine,  and  which,  while 
complying  with  the  other  requisites  of  the  infusorial  earth  in 
the  combination,  will  also,  when  combined  with  nitro-glycerine, 
form,  out  of  the  two  ingredients,  a  composition  which,  with- 
out losing  the  great  explosive  power  of  nitro-glycerine,  is  more 
safe  and  convenient  for  transportation,  storage  and  use  than 
nitro-glycerine." 

The  first  of  these  cases  was  a  final  hearing,  the  other  was 
a  motion  for  a  preliminary  injunction.  Comity  would  induce 
a  following  of  the  views  of  a  co-ordinate  Court  on  questions 
so  directly  raised,  considered  and  decided,  especially  where 
the  decision  was  made  by  so  careful  and  discriminating  a 
Judge.  Independently  of  this  the  observations  cited  meet 
the  full  concurrence  of  this  Court. 

It  is  contended,  for  the  defendants,  that  what  is  claimed 
in  No.  5,799  is  described  in  a  French  patent  and  in  an 
English  patent,  each  previously  issued.  The  French  patent 
was  taken  out  September  18th,  1865,  by  Nobel,  for  15  years, 
and  was  delivered  to  him  November  Htli,  1863.  It  was  for 
"  improvements  in  the  manufacture  of  mining  and  shooting 
powders."  The  descriptive  memoir  annexed  to  the  patent 
is  dated,  Paris,  September  18th,  1863.     The  French  text  is 
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not  fnmished  to  me.     An  English  translation  is  furnished  in 
these  words  :  "  The  invention  consists  in  the  employment  of 
explosive  or  easily  decomposable  substances,  especially  of  ex- 
plosive liquids  mixed  with  ordinary  powder,  gun  cotton  or 
other  analogous  bodies.    By  this  mixture  one  succeeds  in 
tempering  the  breaking  force  of  every  fulminating  substance, 
so  as  to  heat  it,  if  it  is  a  liquid,  to  the  degree  of  heat  ttt 
which  it  explodes.     There  are  many  fulminating  bodies  that 
may  be  used  for  this  purpose,  such  as  nitro-glyeerine,  the 
nitrates  of  ethyle  and  methyle,  &c.  I  use,  by  preference,  nitro- 
glycerine, and  I  prepare  it  by  introducing  the  glycerine  slowly 
into  a  mixture  of  sulphuric  acid  and  nitrate  of  soda  or  of 
potash,  after  having  freed  the  liquor  from  the  sulphate  0/ 
soda  or  of  potash,  which  is  formed.    This  nitro-glycerine, 
mixed  with  or  absorbed  by  the  ordinary  powder,  communi- 
cates to  it  the  following  properties :  1.  In  appearance,  it  is 
dry,  like  ordinary  powder ;  2.  It  is  much  stronger,  without 
producing  a  more  breaking  effect ;  3.  It  produces  less  debris; 
4.  The  explosion  is  a  little  slower.     If  it  is  only  wanted  to 
obtain  this  last  effect,  I  mix  with  the  powder,  or  I  make  it 
absorb,  if  it  is  already  prepared,  any  other  fluid,  such  as  oil, 
&c.    With  regard  to  mining  powder,  it  may  be  mixed  with 
nitro-glycerine  until  it  is  wet  on   the  surface.     Nitrate  of 
soda  may  then  be  used  with  advantage  for  the  powder,  as  the 
nitro-glycerine  prevents  it  absorbing  the  water.     The  nitro- 
glycerine, to  explode,  must  be  heated  to  170°  Centigrade.    It 
is  evident,  that,  besides  ordinary  powder,  there  are  many 
mixtures  which  may  determine  this  heating,  but  the  explo- 
sive liquid  must  always  be  absorbed  by  their  mass,  and  equally 
distributed  in  it ;  if  not,  there  will  always  be  breaking  effects. 
Thus  it  is,  that,  in  a  powder  formed  solely  of  charcoal  and 
sulphur,  the  nitro-glycerine  will  in  a  manner  replace  the  salt- 
petre."    On  the  19th  of  January,  1864,  a  certificate  of  addi- 
tion to  the  French  patent  of  September  18th,   1863,   was 
taken  out  in  France  by  Nobel,  and  was  delivered  April  1st, 
1864.     The  descriptive  memoir  annexed  to  such  certificate  of 
addition  is  dated  Paris,  January  19th,  1864.     The  French 
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text  is  not  fnmiBhed  to  me.  Two  English  translations  of  it 
are  furnished.  One  of  them  is  in  these  words :  '*  The  nnm- 
erons  experiments  which  I  have  made  since  my  first  applica- 
tion have  demonstrated  to  me  that  I  could  employ  the  sub- 
stances mentioned  in  mj  patent  of  September  18,  1863, 
(nitroglycerine  and  others,)  both  as  powder  for  war  or  sport- 
ing, and  as  mining  powder,  under  the  following  forms : 
1.  Absorbed  in  the  powder,  as  described  by  the  first  patent, 
for  shooting  powder.  2.  Mixed  with  the  powder,  which  they 
wet  more  or  less.  3.  In  a  cartridge,  with  or  without  powder ; 
in  the  former  case,  the  powder  surrounds  or  environs  the 
cartridge,  which  may  be  of  wood,  zinc  or  any  other  material 
In  mines,  and  especially  in  galleries,  I  make  use  of  cart- 
ridges soldered  hermetically ;  and,  to  avoid  smoke,  gun  cotton 
replaces  the  powder.  It  is,  then,  the  powder  or  the  gun 
cotton,  placed  around  the  cartridge,  which  pierces  its  walls 
and  communicates  the  fire  to  the  interior.  4.  Absorbed  in 
charcoal  or  other  porous  substances,  it  is  still,  as  in  the  pre- 
ceding cases,  the  powder  or  an  analogous  agent,  which  deter- 
mines the  explosion.  As  the  nitro-glycerine  mi^ed  with  the 
powder  is  denser  than  the  latter,  it  is  often  important  to 
.  economize  it.  Wherever  less  force  is  wanted  for  breaking 
than  for  raising  the  rock,  and  the  pressure  of  the  gas  is  of 
more  consequence  than  its  volume,  1  close  with  wood  or  any 
other  substance  a  part  of  the  cylindrical  hole,  to  the  height 
filled  by  the  powder,  as  shown  in  the  annexed  sketch.  This 
method  may  also  serve  sometimes  for  ordinary  powder.  The 
introduction  of  hermetical  cartridges,  hitherto  not  in  use, 
facilitates  the  employment,  even  alone,  of  the  powder  with 
nitrate  of  soda,  being  preserved  from  dampness,  whence  re- 
sults a  notable  economy.  I  shall  observe,  in  closing,  that  the 
proportions  of  the  mixture  of  the  powder  with  the  nitro- 
glycerine may  vary  according  to  the  nature  of  the  applica- 
tions, and  that,  consequently,  nothing  can  be  stated  precisely 
with  regard  to  them."  The  other  translation  is  in  these 
words:  "The  numerous  experiments  which  I  have  made 
since  my  first  application  have  demonstrated  to  me  that  I 
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could  employ  the  substances  mentioned  in  my  patent  of  Sep- 
tember, 18,  1863,  (nitro-glycerine  and  others,)  as  well  for 
powder  for  military  purposes  (or  for  hunting  purposes)  as  for 
blasting  powder,  under  the  following  forms :  1st.  Absorbed 
in  the  powder,  as  the  first  patent  for  gunpowder  indicates. 
2d.  Mixed  with  the  powder,  which  they  moisten  more  or 
less.     3d.  In  a  cartridge,  with  or  without  powder;  in  the 
first  instance,  the  powder  surrounds  or  encases  the  cartridge, 
which  may  be  of  zinc,  wood  or  any  other  substance,    in 
mines,  and  especially  in  galleries,  I  make  use  of  cartridges 
hermetically  sealed  ;  and,  to  avoid  all  smoke,  gun  cotton  re- 
places the  powder.      It  is,   then,  the  powder  or  the  gun 
cotton  placed  around  the  cartridge,  which  perforates  the 
walls  and  communicates  the  fire  to  the  inside.      4th.  Ab- 
sorbed in  tsharcoal  or  other  porous  substances,  it  is  still,  as 
in  the  preceding  cases,  the  powder,  or  an  analogous  agent, 
which  causes  the  explosion.     As  nitro-glycerine  mixed  with 
powder  is  more  dense  than  this  latter,  it  is  often  important 
to  economize  it.     Where  less  force  is  needed  to  break  than 
to   carry  away  the  rock,  and  where  the  pressure  of  the 
gas  is  of  more  importance  than   its  volume,  I  close  with 
wood  or  any  other  substance  a  part  of  the  cylindrical  hole, 
up  to  the  height  of  which  the  powder  fills  it,  as  the  sketch 
opposite  indicates.     This  method  may  also  sometimes  serve 
for   ordinary  powder.      The  introduction   of    hermetically 
sealed  cartridges,   hitherto  unemployed,  facilitates  the  use, 
even  by  itself,   of    powder,  being  protected  from    moist- 
ure,   whence  results   a   noteworthy   economy.      I  will  re- 
mark, in  conclusion,  that  the  proportions  of  the  mixture  of 
the  powder  with  the  nitro-glycerine  may  vary  according  to 
the  value  of  the  applications,  and  that,  therefore,  one  cannot 
be  definite  in  this  respect."     The  English  patent  was  dated 
September  2Mi,  1863,  and  was  sealed  March  Ist,  1864.    It 
was  granted  to  Alfred  Yincent  Newton  for  "  improvements 
in  the  manufacture  of  gunpowder  and  powder  for  blasting 
purposes,"  and  the  invention  was  "a  communication  from 
abroad   by  Alfred  Nobel."      The  provisional   specification, 
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elated  September  24th,  1863,  declared  the  nature  of  the  in- 
vention to  be  as  follows :  "  This  invention  consists  in  the 
emploTment  of  explosive  substances,  or  of  substances  easily 
decomposed,  especially  of  explosive  liquids,  mixed  with  or- 
dinary gunpowder,  gun  cotton,  or  other  analogous  substances. 
By  this  mixture,  the  exploding  force  of  every  fulminating 
substance  may  be  tempered  or  regulated ;  if  it  be  a  liquid,  it 
may  be  heated  to  the  degree  necessary  to  cause  explosion. 
There  are  many  fulminating  substances  which  may  be  used 
for  this  purpose,  such  as  nitro-glycerine  and  the  nitrates  of' 
ethyle  and  methyle.  By  preference,  nitro-glycerine  is  used, 
and  is  prepared  by  introducing  slowly  glycerine  into  a  mix- 
ture of  sulphuric  acid  and  nitrate  of  soda  or  potash,  after 
having  removed  from  the  liquid  the  sulphate  of  soda  or 
potash  which  is  formed.  This  nitro-glycerine  is  to  be  mixed 
with  or  absorbed  into  the  ordinary  powder,  in  such  propor- 
tion, that  the  appearance  will  still  be  preserved  of  dry  ordi- 
nary powder,  and  it  will  then  be  much  more  powerful  with- 
out producing  a  greater  explosive  effect,  it  will  create  less 
foulness,  and  the  explosion  will  be  somewhat  retarded.  If 
this  last  effect  only  is  desired  to  be  obtained,  the  powder  is 
mixed  with,  or  made  to  absorb,  when  prepared,  some  other 
fluid,  such  as  oil,  in  such  quantity  as  not  to  destroy  its  granu- 
lar character.  As  regards  the  blasting  powder,  it  may  be 
mixed  with  sufficient  nitro-glycerine  to  render  it  damp  at  the 
surface.  Nitrate  of  soda  may  then  be  employed  with  advan- 
tage for  the  powder,  as  the  nitro-glycerine  prevents  it  from 
absorbing  water.  The  nitro-glycerine,  to  cause  explosion, 
should  be  heated  to  170®  Centigrade.  It  is  evident,  that, 
besides  the  ordinary  powder,  there  are  many  mixtures  that 
may  determine  the  degree  of  heat,  but  it  is  always  necessary 
that  the  explosive  liquid  should  be  absorbed  by  their  mass, 
and  equally  distributed  therein ;  if  not,  it  will  always  have  a 
bursting  effect.  It  is  thus,  that,  in  powder  formed  solely  of 
carbon  and  sulphur,  the  nitro-glycerine  will  replace,  to  some 
extent,  the  saltpetre."  The  full  specification,  dated  and  filed 
March  23d,  1864,  is  in  these  words  :  "  This  invention  relates 
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chiefly  to  the  ntilization  of  certain  Bubstancefi  known  to 
chemists  as  organic  nitrates  or  liqnid  nitrates,  ,which  are 
capable  of  being  easily  decomposed  into  gases,  by  combining 
the  same  with  ordinary  gunpowder  or  analogous  snbstances, 
to  produce  an  improved  powder  suitable  either  for  axmuuni* 
tion  or  blasting  purposes.  By  this  mixture  the  exploding 
force  of  every  fulminating  substance  may  be  tempered  or 
regulated ;  or,  if  it  be  a  liquid,  the  heat  generated  by  ignition 
may  be  transmitted  through  the  mass  at  the  degree  necessary 
*  to  cause  explosion.  There  are  many  fulminating  substanceB 
which  may  be  used  for  this  purpose,  such  as  nitro-glycerine 
and  the  nitrates  of  ethyle  and  methyle.  By  preference,  nitro- 
glycerine is  used.  This  substance  may  be  prepared  by  intro- 
ducing slowly  glycerine  into  a  cool  mixture  of  sulphuric  acid 
and  nitric  acid,  or  sulphuric  acid  and  nitrate  of  soda  or  potash, 
the  sulphate  of  soda  or  potash  which  is  formed  being  removed 
from  the  liquid.  This  nitroglycerine  is  to  be  mixed  with, or 
absorbed  into,  ordinary  gunpowder,  in  such  proportion  that 
the  appearance  will  still  be  preserved,  of  dry  ordinary  pow- 
der, and  the  mixture  will  then  act  most  eflSiciently  without 
producing  a  greater  explosive  effect,  it  will  create  less  foul- 
ness, and  the  explosion  will  be  somewhat  retarded.  When 
the  retardation  only  of  the  explosive  action  is  desired  to  be 
obtained,  the  powder  is  mixed  with,  or  made  to  absorb,  when 
prepared,  some  other  fluid,  such  as  oil,  in  such  quantity  as  not 
to  destroy  its  granular  character.  As  regards  the  blasting 
powder,  it  may  be  mixed  with  suflBcient  nitro-glycerine  to 
render  it  damp  at  the  surface.  Nitrate  of  soda  may  then  be 
advantageously  employed,  for,  as  nitro-glycerine  is  neither 
hygroscopic  nor  even  soluble  in  water,  it  will,  by  being  made 
to  surround  the  nitrate  of  soda,  effectually  prevent  that  sub- 
stance from  absorbing  water.  The  nitro-glycerine,  to  cause 
explosion,  should  be  heated  to  one  hundred  and  seventy 
degrees  Centigrade.  It  is  evident,  that,  besides  the  ordinary 
powder,  there  are  many  mixtures  that  may  determine  the 
degree  of  heat,  but  it  is  always  necessary  that  the  explosive 
liquid  should  be  absorbed  by  their  mass  and  equally  distrib- 
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uted  therein ;  if  not,  it  will  always  have  a  bursting  effect. 
It  is  thus,  that,  in  powder  formed  solely  of  carbon  and 
Bulphnr,  the  nitro-glycerine  will  replace,  to  some  extent, 
the  saltpetre."  The  claim  is :  "  Producing  explosive  mix- 
tures by  treating  gunpowder  or  analogous  substances  in  the 
manner  and  for  the  purposes  above  set  forth." 

It  is  quite  clear  that  these  French  and  English  patents  set 
forth  that  nitro-glycerine  is  to  be  mixed  with  gunpowder, 
and  that  the  resulting  compound  is  to  be  used,  in  the  shape 
of  a  dry  powder,  for  shooting  and  blasting  purposes.  The 
nitro-glycerine  is  stated  to  be  absorbed  by  the  gunpowder. 
But,  throughout  these  patents,  there  is  no  allusion  to  the 
explosion  of  the  compounded  powder  by  the  detonation  or 
percussion  of  the  nitro-glycerine  in  it,  or  to  the  explosion  of 
the  gunpowder  in  it  by  the  prior  explosion  of  the  nitro- 
glycerine in  it.  On  the  contrary,  the  suggested  method  of 
exploding  the  compounded  powder,  is  by  the  ignition,  first, 
of  the  gunpowder  in  it  arid  the  communication  to  the  nitro- 
glycerine in  it  of  the  heat  generated  by  the  burning  or  ex- 
ploding gunpowder,  so  as  to  cause  the  explosion  of  such  nitro- 
glycerine. There  is  no  allusion  to  the  fact,  that  nitro  glycer- 
ine can  be  exploded  by  percussion  or  detonation,  or  that  it 
ought  to  be  so  exploded,  or  that  it  is  liable  to  be  exploded  by 
accidental  concussion,  or  that  it  is,  therefore,  unsafe  in  being 
handled  or  transported,  or  that  it  is,  when  mixed  with  a 
suitable  absorbent,  less  sensitive  to  shocks  than  when  in  a 
liquid  condition,  or  that  the  proportions  of  nitro-glycerine 
and  absorbent  should  be  such  that  the  absorbent  will  retain 
what  it  absorbs  and  not  let  it  leak  out,  and  thai  there  should 
be  sufficient  nitro-glycerine  to  form  an  efficient  explosive 
when  designedly  exploded  by  concussion.  These  are  all  dis- 
tinctively described  features,  in  No.  5,79i>,  of  the  powder  there 
described,  and  they  are  none  of  them  described  in  the  French 
and  English  patents  as  features  of  the  compound  of  nitro- 
glycerine and  gunpowder  there  referred  to.  It  was  nol  until 
July,  1864,  that  it  was  suggested,  so  far  as  appears,  that  nitro- 
glycerine could  be  practically  used  by  exploding  it  by  deto- 
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nation.  In  Nobel's  English  patent  No.  1,813,  the  proyisional 
specification  of  which  was  dated  July  20th,  1884,  he  suggests 
the  explosion  of  a  percussion  cap  or  detonating  compound  to 
explode  a  portion  of  the  nitro-glycerine,  and  thus  heat  the 
rest  of  the  mass  to  the  exploding  temperature. 

It  is  equally  clear  that  the  rendrock  powder  of  the  de- 
iendants  is  not  described  in  the  French  and  English  patents 
referred  to,  or  in  any  of  them.  It  is  composed  of  nitro- 
glycerine and  an  explosive  substance  analogous  to  gunpowder, 
and  so  far  it  has  a  resemblance  to  the  compound  produced 
under  the  English  and  French  patents  referred  to,  but,  in 
respect  of  the  qualities,  before  pointed  out,  which  it  has  in 
common  with  the  compound  patented  by  No.  5,799,  no  al- 
lusion to  those  qualities  is  found  in  the  English  and  French 
patents  referred  to.  The  powder  of  the  defendants  contains 
enough  nitro-glycerine  to  be  exploded  designedly  by  detona- 
tion or  concussion,  and  not  enough  to  yield  up  any  by  leak- 
age after  absorption.  It  is  a  safety  powder  against  accidental 
explosion  by  concussion,  and  yet  can  be  exploded  by  designed 
concussion  at  its  place  of  useful  service.  The  English  and 
French  patents  referred  to  do  not  describe  any  such  powder, 
or  give  directions  whereby  any  such  powder  can  be  certainly 
made.  If  any  one,  seeking  to  compound  a  powder  under 
those  patents,  had  compounded  a  powder  possessing  the  qual- 
ities of  the  powder  set  forth  in  No.  5,7i>9,  or  the  qualities  of 
the  defendants'  powder,  so  far  as  the  qualities  of  the  latter 
powder  correspond  with  the  qualities  of  the  powder  of 
No.  5,799,  the  making  of  such  powder  would  have  been 
a  matter  of  pure  accident,  and  not  the  result  of  any  direc- 
tions in  the  English  and  French  patents,  either  as  to  the 
qualities  of  the  powder  or  the  law  of  its  composition.  This 
leaves  the  invention  in  No.  5,799  a  patentable  invention,' 
within  the  recognized  decisions  on  the  subject.  Especially  is 
this  so,  when  it  is  not  shown  that  any  one  had,  in  fact,  before 
Nobef  set  forth  the  description  in  the  original  patent  No. 
78,317,  made  a  powder  possessing  the  qualities  of  the  powder 
of  that  patent,  or  a  powder  possessing  the  qualities  which  the 
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defendants'  powder  has  in  common  with  the  powder  of  No. 
78,317,  by  undertaking  to  follow  the  directions  in  the  En- 
glish and  French  patents  referred  to.  In  inventing  what  he 
patented  in  No.  78,3 1 7,  Nobel  did  not  merely  find  out  a  new 
property  in  an  old  compound.  He  invented  a  new  compound 
possessing  new  properties,  and  pointed  oat  how  the  new 
compound  could  certainly  be  made  so  as  to  possess  such  new 
properties. 

The  defence  that  No.  78,317  was  void  because  the  inven- 
tion was  patented  in  a  foreign  country  more  than  six  months 
before  the  application  for  No.  78,317  was  made  in  the  United 
States  fails  in  one  respect,  when  it  is  decided  that  the  French 
and  English  patents  referred  to  did  not  set  forth  or  patent 
such  invention.  If  the  English  patent  to  Nobel,  No.  1,345, 
be  regarded  as  a  patent  for  the  same  invention  found  in 
No.  78,317,  and  as  having  been  granted  more  than  six  months 
before  Nobel's  application  for  No.  78,317,  still  No.  78,317 
was  not  invalid,  because  it  does  not  appear  that  the  invention 
covered  by  it  was  introduced  into  public  and  common  use  in 
the  United  States  prior  to  the  application  for  No.  78,317.  It 
does  not  appear  satisfactorily  that  the  Howden  compound 
was  the  compound  of  No.  78,317  or  of  No.  5,799,  by  being 
prepared  under  the  conditions  prescribed  in  those  patents,  or 
by  possessing  the  qualities  of  the  compound  of  those  patents; 
nor  does  it  appear  that  the  use  made  of  it  was  an  introduction 
of  it  into  public  and  common  use,  in  the  United  States,  be- 
fore April  27th,  1868,  the  date  of  the  application  for  No» 
78,317.  Under  these  views,  the  question  as  to  when  No.  5,799 
will  expire  is  immaterial,  in  the  present  case,  for  it  is  still  in 
force,  even  though  its  duration  should  hereafter  be  held  to 
be  only  14  years  from  the  date  or  publication  of  the  English 
patent  No.  1,345. 

Another  defence  is  set  up.  A  patent.  No.  50,617,  was 
granted  to  Nobel  October  24th,  1865,  for  "substitute  for 
gunpowder."  This  patent  having  beeA  reissued  as  No.  3,380^ 
April  13th,  1869,  was  reissued  March  19th,  1872,  in  five 
divisions,  to  the  United  States  Blasting  Oil  Co.      One  of 
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those  divisions  is  No.  4,818,  Division  D.  The  defence  is, 
that,  if  No.  5,799,  being  the  reissue  of  a  patent  granted  in 
1868,  claims  that  which  is  described  in  No.  4,818,  then 
No.  6,799  is  invalid,  because  No.  4,818  is  the  reissue  of  a 
patent  granted  in  1865.  The  basis  of  this  proposition  is,  that 
No.  4,818  describes  the  invention  patented  by  No.  5,791). 
No.  4,818  describes  a  method  of  promoting  the  explosion  of 
nitro-glycerine  by  compounding  with  it  other  more  easily  ex- 
plosive substances.  The  specification  of  No.  4,818  says: 
*'  There  is  a  class  of  explosives  long  known,  but  not  at  the 
date  of  Nobel's  invention  applied  to  technical  purposes,  in 
consequence  of  practical  diflSculties  in  procuring  their  ex- 
plosion. Such  substances  are  nitro-glycerine,  the  nitrates  of 
ethyle  and  of  methyle  and  nitro-manite.  These  substances  are 
liquid  at  ordinary  temperatures,  and  by  that  characteristic  are 
distinguishable  from  solid  explosives,  such  as  gunpowder,  gun 
cotton,  &c. ;  and  they  have  also  the  property  that  fire  may  be 
applied  to  them  without  their  exploding.  Nitro-glycerine, 
for  example,  if  ignited  in  an  open  space,  is  slowly  decom- 
posed and  takes  fire,  but  the  fiame  is  apt  to  die  out  when  the 
match  is  withdrawn.  Hence,  it  cannot,  under  ordinary  cir- 
cumstances, be  looked  upon  as  a  ready  explosive  agent,  for, 
while  gunpowder  and  other  substances  used  as  explosives 
prior  to  Nobel's  invention  always  explode  or  deflagrate 
throughout  their  whole  mass,  when  fire  is  set  to  them,  nitro- 
glycerine and  the  analogous  substances  before  named  will  not 
explode  from  the  mere  contact  of  flame.  So,  also,  if  a  drop 
of  nitro-glycerine  be  poured  on  an  anvil,  the  blow  of  a  ham- 
mer causes  it  to  explode,  but  only  that  part  is  involved  which 
has  received  the  blow,  so  that,  in  this  case,  the  explosion  is 
merely  a  local  one.  A  principal  object  of  Nobel's  invention 
<5onsists  in  the  removal  of  this  obstacle  to  the  use  of  nitro- 
glycerine and  the  analogous  substances  before  named  as  ex- 
plosives." The  specification  then  states,  that  Nobel  discovered 
that  the  diflliculty  referred  to  could  be  overcome  by  mixing  or 
combining  the  nitro-glycerine  and  the  other  liquid  substances 
with  gunpowder,  gun  cotton  or  other  similar  substances,  in 
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proportions  which  "  may  be  varied  to  suit  the  pleasure  or  con- 
venience of  the  user  or  manufacturer."     It  says :  "  The  nitro- 
glycerine may  be   mixed  with  gunpowder  or  gun  cotton, 
either  of  which  will  absorb  a  considerable  quantity  of  nitro- 
glycerine, say,  thirty  per  centj  more  or  less,  in  such  propor- 
tions as  to  make  the  compound  either  wet  or  comparatively 
dry.     If  mixed  with  gunpowder,  it  may  be  either  absorbed 
with  it,  by  pouring  the  nitro-glycerine  on  the  mass  of  gun- 
powder, or  the  two  may  be  mingled  together  by  trituration, 
the  powder  in  the  nitro-glycerine.     The  effect  of  these  com- 
binations will  produce  an  explosive  especially  suitable  for 
certain  blasting  purposes,  for  example,  in  crevice  rock,  and 
greatly  superior  either  to  gunpowder  or  gun  cotton  in  ex- 
plosive force,  and  quite  readily  exploded,  so  that  it  may  be 
fired  and  exploded  by  means  of  a  match  or  electric  spark,  in 
like  manner  as  gunpowder  or  gun  cotton  alone.     By  means 
of  this  combination  with  gunpowder,  gun  cotton,  or  other 
similar  readily  explosive  substances,  of  nitro-glycerine  and 
the  analogous  substances  before  named,  which  are  liquid  at 
the  ordinary  temperature,  these  substances,  which  had  not,  at 
the  date  of  Nobel's  invention,  been  applied  to  any  technical 
use  as  explosives,  owing  to  their  diflBculty  of  explosion,  have 
been  introduced  from  the  domain  of  science  into  that  of 
practical  use  in  the  arts,  and  have  rendered  of  commercial 
value  what  was  previously  known  as  a  mere  chemical  curi- 
osity,"   The  claims  of  No.  4,818  are  in  these  words :  "  1.  The 
utilization,  as  explosives,  of  nitro-glycerine,  and  the  analogous 
liquid  substances  hereinbefore  mentioned,  by  combining  there- 
with gunpowder,  gun  cotton,  or  other  similar  substances  de- 
veloping a  rapid  heat  on  combustion,  substantially  as  herein- 
before described.     2.  The  combination  of  gunpowder  with 
nitro-glycerine,  substantially  as  and  for  the  purposes  herein- 
before described.     3.  The  combination  of  gun  cotton  with 
nitro-glycerine,  substantially  as  and  for  the  purposes  herein- 
before described."    The  construction  hereinbefore  given  to 
No.  5,799  shows,  that  neither  the  invention  covered  by  it,  nor 
the  defendants'  powder,  is  described  in  No.  4,818.     The  de- 
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Bcription  in  No.  4,818  only  describes  nitro-glycerine  absorbed 
by  gunpowder,  so  as  to  enable  the  nitro-glycerine  to  be  ex- 
ploded by  igniting  the  gunpowder ;  and  there  is  no  hint  in 
No.  4,818  of  making  a  compound  with  a  safety  property  of 
non-explosion  by  ordinary  concussion,  and  with  the  ingre- 
dients existing  in  the  proportions  necessary  to  attain  the  re- 
sult of  certain  explosion  of  the  nitro-glycerine  by  designed 
detonation  or  percussion,  and  of  freedom  from  liability  to  ex- 
plosion by  accidental  concussion.  This  I  understand  to  have 
been  the  view  taken  of  No.  4,818  by  Judge  Shepley,  on  the 
hearing  in  the  Goodyear  case,  No.  4,818  having  been  called 
to  his  notice  in  that  case. 

All  the  views  urged  on  the  part  of  the  defendants  have 
been  carefully  considered.  The  plaintiff's  patent  has  been 
sustained  by  Judge  Shepley,  on  final  hearing,  in  the  Mowbray 
case,  and  on  a  motion  for  a  preliminary  injunction,  in  the 
Goodyear  case,  and,  in  the  latter  case,  against  a  compound  to 
all  intents  like  that  made  and  sold  by  the  defendants  in  this 
ease,  and  nothing  is  now  shown  to  justify  a  denial  of  the  in- 
junction now  asked  for.    It  is,  therefore,  granted. 

George  Gifford  and  Causten  Brovme^  for  the  plaintiff. 

EdAJoard  N.  Dickerson  and  Charles  C.  Beaman^  Jr.,  for 
the  defendants. 
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The  Atlantic  Giant  Powder  Company 

vs. 
Andbew  J.  Pabkeb  and  others.    In  equity. 

The  reissned  letters  patent  No.  5,799,  granted  to  the  Giant  Powder  Company ». 
March  17th,  1874,  for  an  "  improved  ezplosiye  compoand,"  (the  orig^inal  pat- 
ent baying  been  granted  to  Jnliua  Bandmann,  as  assignee  of  Alfred  Nobel,  the^ 
inventor,  as  No.  78,817.  May  26th,  1868.)  are  valid. 

The  decision  in  Atlantic  Oiant  Powder  Co,  v.  Rand,  {anie^p.  250,)  confirocied. 

The  claim  of  that  patent  is  infringed  by  a  powder  called  "  Neptnne  Powder ,"^ 
composed  of  56  parts  of  nitrate  of  soda,  14  parts  of  charcoal,  and  80  parts 
of  nitro-glycerine. 

A  description  in  a  prior  patent,  to  invalidate  a  subsequent  patent,  must  be  such 
■B  to  show  that  the  article  described  in  the  subsequent  patent  can  be  cer- 
tainly arrived  at  by  following  the  prior  description. 

(Before  Bi.atohford,  J.,  Southern  District  of  New  York,  May  6th,  1879.) 

Blatchfoed,  J.  This  is  an  application  for  a  preliminary- 
injunction  founded  on  reissued  letters  patent  No.  5,799, 
granted  to  the  Giant  Powder  Company,  March  17th,  1874,  the 
original  patent  having  been  granted  to  Julius  Bandmann,  as 
assignee  of  Alfred  Nobel,  the  inventor,  as  No.  78,317,  May 
26th,  1868,  being  the  same  reissue  considered  in  the  case  of 
the  same  plaintiff  against  Jasper  K.  Band  and  others,  {<mtey 
p,  250,)  decided  herewith.  The  powder  of  the  defendants  in 
the  present  case  is  known  as  Neptune  powder,  and  is  com- 
posed of  56  parts  of  nitrate  of  soda,  14  parts  of  charcoal,  and 
30  parts  of  nitro-glycerine.  It  is  the  same  powder  which 
was  held  by  this  Court,  in  May,  187^,  in  the  case  of  the  same 
plaintiff  against  the  Neptune  Powder  Company,  to  be  an  in- 
fringement of  No.  5,799.  Many  views  now  urged  in  defence 
in  this  case  have  been  considered  at  length  and  overruled  in 
the  decision  in  the  case  against  Band.  Those  views  were,  to 
some  extent,  presented  and  passed  upon  in  the  case  against 
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the  Neptune  Powder  Company,  but  no  written  decision  was 
given  in  that  case.  There  are,  however,  some  points  taken 
in  the  present  case  which  are  not  discussed  in  the  decision  in 
the  Eand  case,  and  those  points  are  also  urged  as  grounds  for 
dissolving  the  injunction  granted  in  the  case  against  the  Nep- 
tune Powder  Company. 

Stress  is  laid  on  the  fact  that  a  compound  made  of  30  per 
-cent,  of  nitro-glycerine  and  70  per  cent  of  infusorial  earth, 
will  not  explode,  while  the  defendants'  compound  will  ex- 
plode, although  it  has  but  30  per  cent,  of  nitro-glycerine,  and 
its  gunpowder  ingredients  will  not  absorb  a  greater  amount 
of  nitro-glycerine.  But,  it  is  a  plain  direction  of  the  patent, 
that  an  absorbent  must  be  used  which  will  absorb  and  retain 
sufficient  nitro-glycerine  to  make  the  compound  explodable  by 
detonation,  at  the  place  of  designed  use.  The  less  the  absorb- 
ing and  holding  capacity  of  the  absorbent,  the  less  the  explo- 
sive force  of  the  nitro-glycerine  absorbed,  because  the  less  the 
quantity  of  nitro-glycerine  absorbed.  There  is  nothing  in 
the  patent  which  admits  of  the  use  of  an  absorbent  which 
will  not,  with  the  nitro-glycerine,  make  a  compound  explod- 
able by  detonation,  or  of  the  use,  with  an  absorbent  which 
will  absorb  and  hold  sufficient  nitro-glycerine  to  make  a  com- 
pound explodable  by  detonation,  of  an  insufficient  quantity 
of  nitro-glycerine  for  such  purpose.  It  is,  therefore,  of  no 
consequence  that  a  particular  proportion  of  nitro-glycerine 
with  a  particular  absorbent  will  not  make  a  compound  ex- 
plodable by  detonation,  such  compound  being  outside  of  the 
patent. 

On  the  question  of  novelty,  a  book  published  in  Germany, 
in  the  German  language,  is  introduced,  called  Dingler's  Poly- 
technic Journal,  volume  171,  1864,  page  443,  cviii.  The  par- 
ticular article  is  headed  :  "  On  Nobel's  blasting  powder,  im- 
proved by  addition  of  nitro-glycerine.  By  B.  Turly,  mining 
engineer."  The  translation  of  the  text  is  as  follows :  *'  W. 
Nobel,  an  engineer  of  Stockholm,  has  taken  out  a  patent  in 
different  countries  for  an  improved  blasting  and  shooting 
powder.     His  improvement  consists  in  making  the  ordinary 
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powder  considerably  stronger  by  an  addition  of  nitro-glycer- 
ine.  As  is  known,  nitro-glycerine  is  a  very  clear  oleaginous 
liqaid,  is  ignited  at  about  170°  C,  without  exploding,  but 
bums  slowly  away  wath  a  crackling  and  snapping  noise.  If 
this  oil  is  poured  on  a  solid  foundation  and  struck  heavily 
with  an  iron  hammer,  it  explodes  with  a  violent  detonation,  but 
only  on  the  spot  where  the  hammer  touches  the  liquid,  while 
all  the  rest  of  the  mass  of  oil  remains  unchanged,  that  is,  un- 
exploded.  The  combustion  of  the  liquid  follows  without  the 
development  of  any  gas  perceptible  by  the  odor.  From  this 
relation  this  much  appears,  that  this  mass,  in  and  of  itself,  is 
quite  hannless,  and  requires  a  strong  concussion  or  blow  to 
make  it  partially  explode ;  that  its  employment  has,  at  least, 
no  greater  danger  than  that  of  common  powder.  But,  in 
combination  with  common,  powder,  nitro-glycerine  developes 
a  very  considerable  strength,  and  this  new  nitro-glycerine 
powder  is  at  least  three  to  five  times  stronger  than  ordinary 
I)Owder  or  blasting  powder.  In  the  fortress  of  Carlborg,  on 
the  Wetten  Lake,  Mr.  Nobel  has  made  experiments  with  his 
powder  in  the  presence  of  a  commission.  Bomb  shells  with 
ordinary  and  the  improved  powder  were  bursted,  and  the  ef- 
fect of  the  latter  is  said  to  have  been  five  to  seven  times  that 
of  the  ordinary  powder.  The  experiments  of  blasting  rocks, 
performed  in  my  presen.ce,  have,  however,  in  general,  shown 
only  a  three  times  greater  development  of  strength,  but 
always  the  result  that  merits  the  greatest  attention.  Besides, 
it  is  not  to  be  left  out  of  the  consideration,  that  a  bore  hole 
can  only  be  quite  generally  compared  with  a  grenade  or  bomb ; 
that,  while  these  missiles  consist  of  homogeneous  cast  iron, 
in  which  the  strength  must  show  itself  proportionally  much 
greater — in  a  bore  hole  in  a  rock,  in  most  cases,  a  certain  part 
of  the  force  is  uselessly  lost,  so  that,  consequently  the  eflfect 
will  be  proportionally  a  smaller  one  than  in  the  former  case. 
Nevertheless,  this  new  powder  is  an  essential  improvement  on 
the  old,  and,  when  it  passes  a  wholesale  test,  of  which  there 
is  no  present  reason  to  doubt,  it  will  find  the  greatest  recog- 
nition and  most  extended  employment  by  the  mining  public. 
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The  blasting  experiments  were  performed  as  follows : 
The  powder  employed  is  distinguished  from  the  blasting^ 
powder  here  in  use  by  being  much  finer  and  not  round  but 
oblong  and  angular.  Mr.  Nobel  shows  this  powder  for 
common  Swedish  cannon  powder,  which  has  the  same  price 
as  the  mining  powder  of  Nora.  The  improved  powder 
was  used  in  cartridge  shells  of  sheet  zinc,  18  millimetres 
in  width,  and  in  lengths  of  from  75  to  100  and  200  milli- 
metres. These  zinc  shells,  which  are  open  at  one  end, 
are  filled  with  the  ordinary  cannon  powder,  and,  when 
the  filling  is  completed,  as  much  nitro-glycerine  is  poured 
upon  it  as  can  find  room  in  the  interstices  of  the  powder* 
The  powder,  moistened  with  the  oil,  has  a  40  per  cent  (?) 
greater  weight.  After  the  cartridge  is  filled  with  powder 
and  oil,  it  is  tightly  closed  with  a  stopper  of  cork  20  milli- 
metres long.  It  will  be  better  to  solder  the  cartridge.  The 
charging  of  the  hole  is  performed  as  follows :  The  bore 
hole,  which,  at  its  lower  end,  must  have  a  width  4  to  6  milli- 
metres greater  than  the  thickness  of  the  cartridge,  is,  of 
course,  made  dry.  The  cartridge  is  so  inserted  in  it  that  the 
cork  comes  towards  the  bottom,  that  is,  touching  the  solid 
rock.  The  space  between  the  cartridge  and  the  wall  of  the 
bore  hole  is  now  filled  up  with  cannon  powder,  so  that  the 
latter  surrounds  the  cartridge  as  coaipletely  as  possible,  (ac- 
cording to  Mr.  Nobel,  the  soldering  should  oflfer  no  diflScol- 
ties — perhaps  it  suffices  to  pour  sulphur  on  the  cartridge — ) 
being,  also,  15  to  30  millimetres  over  the  cartridge.  This 
powder  serves  only  for  the  ignition  of  the  charge,  for  the 
bursting  of  the  cartridge.  The  fuse  is  then  stuck  into  the 
touch-hole,  and  the  hole  is  not  filled  quite  as  usual,  only  care 
must  be  taken  not  to  injure  the  cartridge  with  the  tamper, 
on  which  account  the  first  tamping  is  only  made  very  loosely. 
If  the  hole  is  sufficiently  wide,  the  fuse  may  be  fastened  to 
the  cartridge  with  a  piece  of  thread,  and  then  it  is  not  neces- 
sary to  take  so  much  igniting  powder.  It  seems  better,  how- 
ever, not  to  be  sparing  with  the  latter,  in  order  to  insure  the 
explosion  of  the  blast.     On  the  explosion  of  the  blast  it  is 
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fonnd  that  the  detonation  is  a  mach  weaker  one  than  with 
common  mining  powder.     A  few  examples  of  the  effect  of 
thia  powder  will  here  be  sufficient :  1.  A  hole  18  inches  deep 
^was  discharged  three  times  with  a  9-inch  mining  cartridge, 
"Without  showing  the  slightest   effect;  the   same  hole  was 
charged  with  a  6-inch  glycerine  cartridge,  and  was  well  and 
completely  broken  up.     2.  Several  holes  24  inches  deep,  that 
usually  here  require  mining  cartridges  9  to  12  inches  long, 
were  well  blasted  with  glycerine  cartridges  3  inches  in  length. 
3.  Holes  of  30  inches  depth,  that  are  otherwise  charged  with 
mining  cartridges  18  inches  long,  broke  with  glycerine  cart- 
ridges 6  inches  long.     From  these  experiments  I  have  al- 
ready deduced  the  conviction,  that  the  degree  of  effect  of 
this  improved  powder  in  blasting    is  at  least  three  times 
that   of  the  ordinary  mining  powder.     The  great  advan- 
tage which  will  probably  be  obtained  with  this  new  powder 
will  consist  in  this — that  greater  masses  can  be  obtained  at  a 
time;  that,  consequently,  the  cost   of    production  will  be 
diminished.     The  charge  of  a  single  blast  might  be  rather 
dear,  but  a  workman  will,  perhaps,  accomplish  twice  as  much 
in  the  same  time.     First  of  all,  will  this  powder  be  particu- 
larly valuable  in  building  above  ground  and  stone  quarries-^— 
in  general,  in  ample  spaces  where  a  great  deal  can  be  given 
to  a  single  blast.     Experiments  stiU  to  be  made  must  decide 
as  to  its  utility  in  small  spaces,  confined  quarters  and  works. 
Cartridges  18  inches  in  length  might  seem  astonishingly  large 
for  German  use.    Here,  the  same  (containing  180  grains  pow- 
der) are  often  employed  in  working  above  ground,  but  each 
blast  throws  at  least  ^  cubic  foot  of  solid  mass.     I  consider  it 
my  duty  not  to  withhold  these  preliminary  remarks  on  a  sub- 
ject which  possesses  so  great  an  importance  for  mining,  and 
I  can  only  add  the  wish  that  the  mining  public  will  accept 
this  thing  as  far  as  possible,  and  will  test  and  employ  the  new 
powder.    Ammeberg,  January  1,  1864."     The  number  of 
the  Journal  in  which  the  foregoing  article  appeared  was  pub- 
lished March  6th,  1864. 

f^rofessor  Henry  Morton,  in  an  affidavit  on  the  part  of 
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the  defendants,  says,  that  he  finds  in  said  article  the  following 
description  of  experiments :  "  The  blasting  experiments  were 
conducted  as  follows :  The  powder  used  differs  from  the 
blasting  powder  ordinarily  in  use  here,  in  being  much  finer 
and  not  round,  but  longish  and  angular.  Nobel  states  that 
this  powder  is  common  Swedish  gunpowder,  which  has  the 
same  price  as  (Nora  blasting  powder  ?).  The  improved  pow- 
der was  used  in  zinc  cartridge  cases,  18  millimetres  in  width, 
and  in  length  varying  from  75  to  150  and  200  millimetres. 
These  zinc  cases,  which  are  open  at  one  end,  are  filled  with 
the  ordinary  gunpowder,  after  which  so  much  nitro-glycerine 
is  poured  in  as  can  find  room  in  the  interstices  of  the  powder. 
The  powder  soaked  with  the  oil  has  an  increased  weight  of  40 
per  cent.? "  He  further  says,  that,  in  order  to  repeat  the  exper- 
iment so  described,  he  took  "  a  quantity  of  common  blasting 
powder,  such  as  is  sold  throughout  the  country,  and,  having 
first  removed  from  it  all  dust  by  means  of  a  fine  sieve,  passed 
it  through  a  coarse  sieve,  so  as  to  secure  only  the  moderately 
fine  grains ; "  that  "  the  powder  so  obtained  corresponded, 
in  all  riespects,"  as  he  believes,  "to  that  described  in  the 
above  extract  as  being  much  finer  than  that  ordinarily  in 
use,  and  not  round  but  angular;"  that  he  "then  selected  a 
glass  test  tube  about  f  inch  in  diameter,  and  4J  inches  long, 
this  corresponding  to  the  dimensions  of  the  cartridge  cases 
given  in  the  extract,  namely,  18  millimetres  in  width  and  75 
to  150  millimetres  long ;  "  that  into  this  glass  tube  he  "  then 
poured  15  grammes  of  the  fine  grain  blasting  powder  above 
described,  and  upon  it  poured  6  grammes  of  nitro-glycerine, 
these  being  the  proportions  of  powder,  to  nitro-glycerine 
mentioned  in  the  above  extract ;"  and  that  "  the  nitro-glycer- 
ine was  rapidly  absorbed  by  the  powder,  and  produced  an 
essentially  dry  powder,  which  could  evidently  be  handled  and 
transported  with  as  much  safety  as  is  attainable  with  any 
similar  mixture."  He  further  says,  that  he  "  mixed  together 
14  parts,  by  weight,  of  charcoal,  and  56  parts  of  nitrate  of 
soda,  both  in  fine  powder,  and  to  these  added  30  parts,  by 
weight,  of  nitro-glycerine ;  and  that  the  mixture,  when  made. 
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constituted  an  essentially  dry  powder,  evidently  capable  of 
being  handled  and  transported  with  as  mneh  safety  as  is  at- 
tainable with  any  snch  mixture."  He  further  says,  that  the 
proportion  of  nitre-glycerine  to  gunpowder  in  said  two 
experiments  is  28^*^  per  cent,  of  the  whole  mixture  in  experi- 
ment one  and  30  per  cent,  in  experiment  two ;  that  these  do 
not,  in  his  opinion,  differ  to-any  practical  extent ;  and  that,  in 
his  opinion,  "  nothing  further  is  required,  beyond  the  descrip- 
tion given  by  Turly,  above  quoted,  to  enable  any  one  familiar 
with  the  manufacture  of  ordinary  gunpowder,  to  make 
such  mixtures  of  gunpowder  and  nitro-glycerine  as  are  de- 
scribed in  experiment  two,  which  is  the  powder  of  the 
defendants." 

Mr.  Robert  J.  Howe,  one  of  the  defendants,  says,  in  an 
affidavit :  "  It  is  a  well-laiown  fact,  that  gunpowder  is  more 
effective  when  exploded  by  percussion  caps  than  by  simple 
fuse.  Some  consumers  (contractors)  always  use  percussion 
caps  for  that  purpose.  For  the  same  reason,  caps  are  better 
to  explode  the  improved  blasting  powder,  but  the  improved 
gunpowder  is  largely  used  by  some  parties  and  exploded 
(without  cap)  by  fuse  alone.  In  such  use,  the  gunpowder  of 
the  mixture  explodes  the  nitro-glycerine  of  the  mixture." 

Mr.  Thomas  Vamey,  an  expert  for  the  plaintiff,  testifies 
as  follows,  in  an  affidavit,  in  regard  to  the  foregoing  affidavits 
of  Professor  Morton  and  Mr.  Howe :  "  I  have  read  the  affida- 
vits of  Professor  Henry  Morton  and  Eobert  J.  Howe.  I  un- 
derstand how  Professor  Morton  made  his  mixture  of  nitro- 
glycerine and  gunpowder,  in  imitation  of  that  described  in  the 
report  of  Mr,  Turly,  in  Dingler's  Journal  of  1864.  I  have 
made  and  further  tested  Dr.  Morton's  mixture,  to  ascertain 
whether  his  opinion  was  correct,  that  this  mixture  was  a  safety 
one — as  safe  as  the  powder  made  by  the  defendants.  I  find 
it  is  not.  I  experimented  with  two  kinds  of  gunpowder.  In 
one  case  I  used  common  blasting  powder.  ^  In  the  other  I 
used  the  Laflin  &  Kand  Orange  Ducking  Powder — a  powder 
closely  resembling  that  used  by  Professor  Morton  both  in 
structure    and   size  of    grain.     The    proportions  of    nitro- 
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glycerine  and  gunpowder  was  the  same  in  each  case,  and  the 
same  as  Professor  Morton's,  to  wit,  28J  parts,  by  weight,  of 
nitro-glycerine  to  71 J  of  gunpowder.     I  placed  these  mixtures 
upon  several  thicknesses  of  paper  and  allowed  them  to  remain 
in  a  room  having  a  temperature  of  75°  Fahrenheit  for  45 
hours,  and  then  weighed  them.     I  found  they  had  lost  almost 
two-thirds  of  their  nitro-glycerine,  the  same  having  drained 
out  of  the  mixture  and  became  absorbed  into  the  paper,  going 
through  ten  thicknesses  thereof.     *    *     *    This  mixture  is 
not  a  safety  one,  nor  is  it  dynamite,"  (meaning,  the  compound 
of  No.  5,799,)  "  or  the  same  thing  as  that  made  by  the  defend- 
ants.    It  is  leaky.     If  it  should  be  packed  in  paper  cartridges, 
and  these  cartridges  be  packed  in  wooden  cases,  and  be  car- 
ried in  cars,  as  is  done  with  the  powder  made  by  the  defend- 
ants, nitro-glycerine  would  drain  from  it  and  run  into  the 
springs,  journals  and  other  machinery  beneath  and  upon  the 
wheels  and  rails,  as  was  the  case  with  the  leakv  dualin  at 
Worcester,  Massachusetts,  and  the  result  would  be  the  same 
as  in  that  case — the  entire  cargo  of    powder  would  be  ex- 
ploded ;  whereas,  the  powder  made  by  the  defendants  is  thus 
packed  and  transported  without  the  slightest  danger  of  ex- 
plosion from  this  source,  because  it  is  not  leaky.     The  mix- 
ture in  the  Turly  experiment  was  not  made  according  to  the 
rules  of  the  dynamite  patent,"  (meaning  No.  5,799,)  **  but  the 
defendants'  powder  is,  to  wit,  so  much  nitro-glycerine  is  put 
in  as  will  make  the  mixture  an  efficient  explosive,  and  be  re- 
tained without  leakage,  and  no  more.     The  leading  rule  for 
making  the  old  mixture,  as  stated  by  Turly,  is,  that  so  much 
nitro-glycerine  was  poured  in  as  could  find  room  in  the  inter- 
stices of  the  powder.     I  tried  this  also,  and  found  the  mixture 
much  more  wet  and  leaky  than  the  others  above  described. 
The  reason  why  the  old  mixture  was  put  into  zinc  cases  in- 
stead of  paper  ones  or  directly  into  the  bore  hole,  was  because 
it  was  leaky  and  had  to  be  treated  like  liquid  nitro-glycerine. 
I  have  carefully  studied  the  French  patent  of  1863,  the  En- 
glish one  of  1864,  and  the  memoranda  filed  in  the  American 
Patent  Office  in  1865,"  (the  last  is  a  part  of  the  contents  of 
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the  file  wrapper  in  the  matter  of  the  patent  granted  to  Nobel, 
No.  50,617,  October  24th,  1865,  for   "substitute  for  gun- 
powder," and  being  the  original  of  reissues,  Nos.  4,818,  divis* 
ion  D,  and  4,819,  division  E,  both  dated  March  19th,  1872,) 
''being  all  the  evidence,  except  the  Turly  report,  referred  to» 
bj  the  defendants  herein  as  either  anticipating  the*  dynamite^ 
invention  or  tending  otherwise  to  invalidate  it.    Mj  views  as 
to  the  old  mixtures,  and  some  of  the  grounds  for  them,  are  as 
follows:  I  regard  them  as  really  merely  experimental,  be- 
cause, in  the  first  place,  as  practical  things,  they  amounted  U> 
nothing.    They  did  not  go  into  practice  at  alL     They  were 
tried  and  abandoned*    At  this  time,  we  a1-e  able  to  under- 
stand  Uiem  an-i  their  value  fully,  and,  we  know  they  were 
quite  woffdileeb  except  as  links  in  the  chain  of  experiments 
whidi  led  to  tLe  exploding  of  nitroglycerine  by  detonation* 
If,  at  this  day.  asj  one  should  do,  in  all  respects,  what  was 
denribed  in  ibe  d:<Q3ient5  referred  to.  or  what  was  actually 
done,  as  Aawz.  zj  Turiy's  report,  he  would  be  guilty  of  a  great 
fcdy,bBi  ht  w-:^i  ZKX  infringe  the  dynamite  patent.    Xo- 
body  hm  ever  liccn  g°^n^  of  this  folly,  or  ever  will,  except 
from  dbeo*  ir=iccsxe  or  some  ult^or  design.    He  wHl  never 
adopt  tae  cui  pr^oeasw  ms  an  economic  mode  of  blasting.    We 
fnammt  ^i5&  JA  z^ietm  aided  Nobel  in  leading  the  detonat- 
iag  meAt  :f  <C'a>i'Tg  idtro-glyeerine ;  but,  however  this  may 
be.  i:  ^a»  acv-s-  i«e&  «ttd  exeept  experin^entalZy.  so  far  a*  I 
kaow.    Lcc  affj  out  ^  ever  so  deeply  skilled  wk  an  expert,  or 
ever  »  ^xj^sxmabi  =::  the  pnJtdee  of  all  that  i^  sLvwn  by 
-fttC  ^LifSSBcnrsL  jei  he  eo^ild  &->t  cLiike  tbe  defe^dan^ 
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f erred  to,  it  appears  that  the  old  mixtures  were  designed  for 
two  purposes — fire-arms  and  blasting.  If  it  was  dynamite,  or 
such  powder  as  the  defendants  make,  and  was  used  as  theirs 
is,  to  wit,  detonated  in  a  gun  or  cannon,  the  gun  and  cannon 
were  blown  to  pieces  in  every  instance.  The  defendants' 
powder  never  has  been  used,  and  never  can  be  used,  in  ord- 
nance or  fire-arms.  We  must,  therefore,  conclude,  that  the 
old  mixture  designed  for  fire-arms  was  not  dynamite,  or  that 
it  was  never  used  in  fire-arms,  was,  therefore,  never  trans- 
ported, and  was,  therefore,  never  put  to  dynamite  use.  As  to 
the  old  blasting  mixture,  Turly;  the  only  reporter  on  the  sub- 
ject, gives  his  account  in  such  manner  as  to  lead  one  to  con- 
clude that  the  mixture  was  made  at  the  mine.  The  narrative 
of  the  process  shows,  that  the  shell  of  zinc  was  filled  with 
gunpowder — then  the  nitro-glycerine  poured  in — ^then  corked 
— then  turned  cork  downwards  and  put  into  the  bore  hole, 
&c. — as  if  each  step  immediately  followed  the  preceding  one. 
The  old  mixtures  were  never  used  as  dynamites,  that  is  to  say, 
the  leading  functions  of  dynamite  were  never  involved,  ap- 
plied or  enjoyed.  Not  a  single  life  or  limb,  or  a  single  dol- 
lar's worth  of  property,  was  ever  saved  by  they*  use,  whereas, 
undoubtedly,  many  lives,  and  much  property  have  been  saved 
by  the  use  of  the  defendants'  powder,  instead  of  using  the 
nitro-glycerine  contained  in  it  in  its  pure  state,  or  in  the  form 
of  the  old  mining  mixture.  Mr.  Howe  says  his  powder  is 
largely  used  by  some  parties  and  exploded  (without  caps)  by 
fuse  alone.  If  it  be  inferred  from  this  statement,  or  from  hie 
calling  his  powder  an  improved  gunpowder,  that  it  is  more 
readily  explodable  by  fire  than  infusorial  dynamite,  or  any 
other  dynamite,  such  inference  would  be  erroneous ;  in  this 
respect,  it  is  precisely  like  all  others.  The  original  dynamite 
patent,"  (meaning.  No.  78,317,)  "  fully  explains  this  subject." 
In  reply  to  the  foregoing  affidavit  of  Mr.  Varney,  the 
defendants  produced  the  affidavit  of  Charles  Leibshner,  to 
show  that  the  Swedish  gunpowder  mentioned  by  Turly  must 
have  been  an  uncompressed,  unglazed,  saltpetre  powder,  and 
that  the  gunpowder  used  by  Mr.  Varney,  in  his  experiments, 
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was  a  compressed  and  glazed  powder,  so  that  the  former 
'would  be  a  better  absorbent  than  the  latter.  The  defendant 
Howe  also  makes  an  affidavit  to  the  effect  that  impressed 
powder  is  comparatively  loose,  porous  and  absorbent,  and 
would  readily  absorb  and  retain  30  per  cent,  of  nitro-glycerine, 
while  pressed  powder  is  hard,  compact  and  non-absorbent ; 
and  that  he  believes  the  Swedish  gunpowder  of  the  Turly 
article  was  uncompressed,  unglazed  gunpowder.  Professor 
Morton  also  makes  an  affidavit,  in  reply  to  that  of  Mr.  Vamey. 
He  says :  "  I  have  examined  what  I  understand  to  be  the 
powders  named  by  Mr.  Vamey,  namely,  the  '  common  blast- 
ing powder'  used  in  this  vicinity  at  present,  and  the  *  Laflin 
&  Band  Orange  Ducking  Powder,'  and  find  them  to  differ  in 
a  Very  essential  respect  from  the  powder  used  by  me  in  the 
experiment  mentioned  by  me  in  my  said  previous  affidavit, 
and  from  the  powder  which  I  believe  to  have  been  used  in 
the  experiments  recited  in  the  Turly  extract.  That  is  to  say, 
these  powders,  used  by  Mr.  Vamey,  are  extremely  hard  and 
compact,  and  not  porous,  or  capable  of  absorbing  a  fluid,  and 
are,  moreover,  highly  glazed  with  black  lead ;  while,  on  the 
contrary,  the  powder  which  I  employed  in  my  experiment, 
and  which  I  believe  to  be  that  described  in  the  Turly  extract, 
was  a  powder  made  without  compression,  in  the  manner  in 
general  use  long  ago,  and,  consequently,  light,  porous  and 
eminently  absorbent.  I  repeated  the  experiments  with  these 
powders  as  described  by  Mr.  Vamey,  and  found  that,  when 
they  -frere  mixed  with  nitro-glycerine  in  the  proportions 
named,  they  produced  by  no  means  dry  powders,  but,  on  the 
contrary,  refusing  to  absorb  the  nitro-glycerine,  the  grains  of 
powder  were  simply  drenched  on  the  outside  with  nitro- 
glycerine, which  ran  from  them  into  the  vessel  in  which  they 
were  mixed,  or  drained  from  them  into  the  paper  on  which 
I  spread  a  portion.  This  was  true  of  both  the  common 
blasting  powder  and  of  the  orange  ducking  powder."  He 
further  makes  statements  to  show  that  a  powder  made  and 
sold  by  the  plaintiff,  and  called  "giant  powder.  No.  2," 
permitted  nitro-glycerine  to  leak  from  it  "  in  a  very  marked 
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manner,  eqnal  in  degree  to  the  leakage  of  the  nitroglycerine 
from  the  Turly  mixtare  "  made  by  him,  though  "  not  nearly 
80  much  as  the  leakage  of  nitro-glycerine  from  the  mixtures 
described  in  the  Vamey  aflBdavit,"  and  made  up  by  him  "  in 
accordance  with  the  directions  of  the  same ; ''  that  a  mixture 
of  nitro-glycerine  and  the  best  English  rotten  stone,  pulver- 
ized to  a  very  fine  powder,  like  flour,  in  the  proportions  of  40 
per  cent,  of  rotten  stone  to  60  per  cent,  of  nitroglycerine, 
produced  a  semi-fluid  paste ;  and  that  a  mixture  of  78  per 
cent,  of  nitro-glycerine  with  22  per  cent,  of  infusorial  earth, 
of  low  specific  gravity  and  great  absorbent  capacity,  f nmished 
to  him  by  the  plaintiff,  as  a  specimen  of  the  best  absorbent 
substance  of  that  character,  produced  a  pasty  mixture,  which* 
drained  to  a  greater  extent  than  did  the  Turly  mixture ;  and 
that  samples  of  the  two  powders  used  by  Mr.  Vamey  in  his 
experiments,  showed  both  of  them  to  be  compressed,  hard 
and  non-absorbent,  and  glazed  with  black  lead,  and  corre- 
sponded, in  all  those  respects,  with  the  powders  with  which 
he  made  his  said  repetitions  of  Mr.  Yamey's  experiments. 

To  those  afiSdavits  the  plaintiff  replies  by  several  affidavits. 
There  is  an  affidavit  of  T.  P.  Shaffner,  setting  forth,  that, 
during  the  year  1864,  he  was  engaged  by  the  Swedish  gov- 
ernment, at  Stockholm,  in  experimenting  with  explosives, 
and  was  well  acquainted  with  the  powder  mentioned  in  the 
Turly  article  as  being  used  in  the  experiments  of  Nobel,  and 
knows  that  that  powder  was  compressed  and  was  very  hard ; 
that,  although  he  has  been  acquainted  with  different  kinds  of 
powder,  both  in  this  country  and  in  foreign  countries,  from 
long  before  1864  down  to  the  present  time,  the  powder 
referred  to  in  said  article  as  having  been  used  in  the  experi- 
ments of  Nobel  was  the  hardest  powder  he  ever  handled, 
and  was,  also,  a  highly  glazed  powder ;  that  it  was  much 
harder  than  any  blasting  powder  he  has  ever  known ;  that 
Turly,  in  said  article,  says :  "  After  the  cartridge  is  filled 
with  powder  and  oil,  it  is  tightly  closed  with  a  stopper  of 
cork,  twenty  millimetres  long.  It  will  be  better  to  solder  the 
cartridge ; "   and  that  it  is  perfectly  clear  to  his  mind,  that 


MAY,   1879.  298 


The  Atlantic  Giant  Powder  Company  o.  Parker. 


the  use  of  the  cork  stopper  ("  tightly  closed ")  and  of  the 
^der,  was  to  keep  the  nitro-glycerine  from  leaking  out,  for, 
the  article  says,  that  "  as  mnch  nitro-glycerine  is  poured  upon 
it  as  can  find  room  in  the  interstices  of  the  powder."  There 
is  also  an  affidavit  of  John  Schrader,  to  the  effect,  that  he 
poured  upon  some  medium  sized  grains  of  powder  in  a  vial, 
as  much  nitroglycerine,  at  about  70°  Fahrenheit,  as  could 
find  room  in  the  interstices  of  the  powder ;  that  the  powder 
became  saturated  in  about  three  minutes ;  that  the  powder 
was  represented  as  the  kind  used  many  years  ago,  being  made 
in  stamp  mills,  aud  not  either  pressed  or  glazed ;  and  that  it 
is  rery  soft  aud  absorbent,  but,  like  all  absorbents,  when 
saturated  with  nitro-glycerine  in  the  manner  above  described, 
the  mixture  is  leaky,  and  is  substantially  as  dangerous  for 
handling  and  transport  as  pure  nitro-glycerine.  There  is  also 
an  affidavit  of  Alfred  Mordecai,  the  author  of  "  Report  of 
Experiments  made  at  Washington  Arsenal,  in  1843  and  1844," 
published  in  1845.  He  states,  that  the  experiments  described 
in  that  Beport  were  made,  and  the  Eeport  was  printed,  under 
his  immediate  superintendence;  that  the  powder  therein 
mentioned  as  Swedish  musket  powder  was  part  of  a  sample 
of  gunpowder  brought  from  Sweden  in  1840,  by  a  commission 
of  officers  of  the  ordnance  department  of  the  United  States, 
of  whom  he  was  one ;  that  the  powder  is  mentioned  in  the 
rex>ort  of  the  commission  as  ^^  a  sample  of  gunpowder  from 
the  royal  manufactory ; "  that  it  was  contained  in  a  sealed 
glass  bottle ;  and  that  it  is  correctly  described  in  said  ^^  Ee- 
port  of  Experiments  "  as  ''  musket  powder,  glazed,  grain  very 
hard,  fracture  slaty."  It  is  also  shown,  by  various  European 
books,  that  powder  is  described,  in  1842,  as  being  pressed  in 
a  hydraulic  or  screw  press,  and  smoothed  or  polished,  to  make 
it  dense,  and  to  take  off  its  rough  surface,  splintering  edges 
and  comers,  and  to  make  angular  powder  round ;  that  pow- 
der is  described,  in  1850,  as  being  submitted  to  a  pressure  of 
about  75  tons  to  a  superficial  foot,  and  made  hard,  and  then 
glazed,  with  the  result  of  giving  an  equal  degree  of  density 
to  the  grains,  and  a  poKsh  to  their  surface,  and  rendering  the 
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powder  less  susceptible  of  absorbing  moisture ;  and  that  it  i» 
described,  from  1807  to  1861,  as  being  pressed  and  glazed. 

To  such  affidavits  the  defendants  reply.  Carll  Dittmar 
says,  that  the  powder  generally  used  for  all  purposes,  on  the 
Continent  of  Europe,  in  1864  and  1866,  was  loose,  porous  and 
absorbent  in  character,  capable  of  absorbing  30  per  cent,  of 
nitro-glycerine,  more  or  less ;  that,  bs  a  general  thing,  no 
hydraulic  or  screw  presses  were  used  in  the  manufacture  of 
gunpowder,  on  the  Continent  of  Europe,  prior  to  1865,  nor 
up  to  1869;  that  the  structure  of  the  powders  made  in 
this  country,  at  the  present  day,  which  have  been  subjected 
to  the  pressure  of  powerful  hydraulic  or  screw  presses,  is 
essentially  different  from  that  made  with  the  stamp  mills  and 
without  pressure,  the  former  being  hard,  compact,  and  slow 
of  absorption,  and  the  latter  light,  porous,  and  readfly  ab- 
sorbent ;  and  that  he  has  no  doubt  that  the  powder  alluded 
to  in  the  Turly  article  as  "conmion  Swedish  gunpowder" 
was  a  loose,  porous,  absorbent  powder,  uncompressed,  and 
that  the  nitro-glycerine,  used  in  the  proportions  cited  by 
Turly,  was  all  taken  up  by  the  powder  and  was  held  by  the 
same,  and  that  the  resulting  compound  was  a  dry  powder, 
safe  to  be  handled,  transported  and  used.  Carl  W.  Volney 
says,  tliat  all  Swedish  and  German  powders  that  were  com- 
monly used  in  those  countries  prior  to  and  during  1864,  and 
for  some  years  afterwards,  were  what  is  known  as  stamp  mill 
powder,  unglazed  and  unpressed.  The  defendant  Parker 
states,  that  hard  grained  unpressed  powder  absorbs  and  re- 
tains, as  a  comparatively  dry  powder,  safe  to  transport,  handle 
and  use,  30  per  cent,  of  nitro-glycerine. 

The  Turly  article  starts  out  with  stating,  that  what  Nobel 
had  invented  and  patented  before  January  Ist,  1864,  was  an 
improvement  which  made  ordinary  powder,  for  blasting  and 
shooting,  considerably  stronger  by  adding  to  it  nitro-glycer- 
ine. This  evidently  refers  to  Nobel's  specifications  of  Sep- 
tember, 1863,  in  the  English  and  French  patents  to  Nobel, 
referred  to  in  the  Band  case ;  and  the  article  of  Turly  alludes 
to  no  other  feature  of  the  compound  made  of  nitro-glycerine 
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and  gunpowder,  except  that  it  is  stronger  in  its  effects,  when 
exploded,  than  ordinary  powder.  The  only  place  in  the  Turly 
article  where  any  snggestion  is  made  as  to  the  percentage,  in 
weight,  of  the  added  nitro-glycerine,  is  in  the  account  of  the 
blasting  experiments.  The  description  manifestly  is  nar- 
rating an  experiment  where  the  cartridge  is  filled  with  the 
two  snbfitances  at  the  bore  hole  and  then  immediately  used. 
There  is  no  suggestion  of  a  resulting  dry  powder,  capable  of 
transportation,  or  of  any  thing  but  a  wet  mixture,  in  a  vessel 
which  is  to  be  tightly  corked,  because  it  would  otherwise 
aUow  the  nitro-glycerine  to  leak  out,  when  it  is  turned  with 
the  cork  downward,  in  which  position  it  is  inserted  in  the  bore 
hole.  The  cartridge  is  then  imbedded  in  gunpowder  in  the 
bore  hole,  and  the  gunpowder  is  fired  by  a  fuse.  The  de- 
scription is  entirely  insufficient  as  an  anticipation  of  Nobel's 
invention.  All  the  speculation  indulged  in  as  to  what  the 
Swedish  cannon  powder  was,  and  all  the  experiments  to  show 
that  a  powder  which  is  assumed  to  be  what  that  was,  will, 
with  the  addition  of  the  indicated  proportion  of  nitro  glycer- 
ine, make  a  dry  compound,  amount  to  nothing,  in  the  face  of 
the  fact,  that  the  article  does  not  suggest  that  the  blasting 
compound  was  a  dry  powder,  or  a  safety  powder,  or  such  a 
compound  as  the  patent  sued  on  describes.  The  prior  de- 
scription, to  invalidate  the  patent,  must  be  such  as  to  show 
that  the  article  described  in  the  patent  can  be  certainly 
arrived  at  by  following  the  prior  description ;  and  it  is  not 
enough  to  show,  that,  by  the  lucky  accident  of  taking  gun- 
powder of  the  proper  quality,  a  compound  may  be  obtained 
which  is  unlike  that  indicated  by  such  description.  By  the 
light  of  what  Nobel  has  taught  in  the  patent  sued  on,  much 
can  now  be  asserted  to  be  seen  in  what  was  published  before, 
which  no  one  ever,  in  fact,  saw  in  it  before  the  original  of 
the  patent  sued  on  was  taken  out.  There  is  no  evidence  that 
any  one,  from  the  Turly  article,  or  by  any  method  supposed 
to  be  described  in  it,  made,  before  the  invention  in  question, 
as  patented  by  Nobel,  in  the  original  of  the  patent  sued  on, 
was  made  by  him,  the  safety  powder  which  constitutes  that 
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invention.  So  far  from  this,  the  Turly  article  starts  out  with 
the  assertion,  that  a  mass  of  liquid  nitro-glycerine  is  qtdte 
harmless  in  and  of  itself,  and  that  its  employment  has  no 
greater  danger  than  that  of  common  powder. 

The  memoranda  referred  to  by  Mr.  Varney,  in  his  affi- 
davit, show,  in  common  with  the  English  and  French  patents 
to  which  he  refers,  nothing  more  than  attempts  by  Nobel  to 
mix  gunpowder  with  nitro-glycerine,  and  then  to  bum  the 
nitro-glycerine  •by  igniting  the  gunpowder.  After  that,  he 
discovered  that  nitro-glycerine  could  be  exploded  in  a  mass, 
under  given  conditions,  by  detonation,  and  then  its  liability 
to  accidental  explosion  in  mass  by  concussion  in  handling 
and  transportation  was  observed,  and  then  followed  the  in- 
vention we  are  considering. 

In  every  view  the  case  for  the  plaintiff  is  such  as  to  war- 
rant the  granting  of  a  preliminary  injanction,  in  this  case, 
and  the  denial  of  the  motion  to  vacate  the  injunction  against 
the  Neptune  Powder  Company. 

Oeorge  CHfford  and  Cauaten  Brovme^  for  the  plaintiff. 

Charles  F.  Blake^  for  the  defendants. 


The  OcBAi^io  Steam  Navigation  Company 
J.  Nelson  Tappan. 

T.,  as  Chamberlain  of  the  city  of  New  York,  collected  from  a  corporatioii 
moneys  which  it  paid  under  protest,  as  a  passenger  tax,  ander  Acts  of  the 
Legislature  of  the  State  of  New  York,  which  the  Supreme  Court  of  the 
United  States  held  to  be  unconstitutional  and  void.  Afterwards,  Congress 
passed  an  Act,  (Act  of  June  19M,  1878,  20  U.  8.  Stat,  at  Large,  177,)  yalidat 
ing  the  collection  of  the  moneys  and  declaring  that  no  action  should  lie  to 


MAT,   1879.  297 


The  Oceanic  Steam  Nayigation  Company  v.  Tappan. 


recover  them  back.  Tbe  moneys  paid  were  paid  to  relieye  the  corporation 
from  an  accmnnlation  of  penalties,  the  collection  of  which  coald  be  enforced 
only  by  judicial  proceedings.  In  a  suit  by  the  corporation  against  the  Cham- 
berlain, to  recover  back  the  moneys:  Held,  that  the  payments  were  volunta- 
rily made  and  could  not  be  recovered  back,  although  paid  under  protest 
Ifhether  such  validating  Act  of  Congress  is  valid,  quere. 

(Before  Wallaox,  J.,  Southern  District  of  New  York,  May  6th,  1879.) 

Wallace,  J.    This  action  is  brought  to  recover  moneys 
alleged  to  have  been  illegallj  exacted  by  the  defendant,  the 
Chamberlain  of   the    city    of    New    York,  and  to    whom 
the  plaintiff  paid  the  sum  involved,  under  protest.      The 
moneys  were  collected  by  the  defendant  under  color  of  the 
provisions  of  Acts  of  the  Legislature  of  the  State  of  New 
York,  by  which,  in  effect,  a  tax  was  imposed  upon  alien  pas- 
sengers arriving  in  vessels  at  the  port  of  New  York,  to  be 
collected  of  the  master  or  owner  of  the  ship  by  which  they 
were  landed.    These  Acts,  since  the  payment  of  the  moneys 
in  suit,  have  been  declared  unconstitutional  by  the  Supreme 
Gonrt  of  the  United  States,  as  in  conflict  with  the  clause  of 
the  Constitution  of  the  United  States  which  delegates  to  Con- 
gress the  right  to  regulate  commerce  with  foreign  nations. 
{Henderson  v.  The  Mayor^  92  U.  6'.,  259.)     Since  the  pay- 
ment of  the  moneys,  however.  Congress  has  passed  an  Act, 
{Act  of  June  19th,  1878,  20  U.  8.  Stat,  at  large,  177,)  which 
declares  that  the  acts  of  every  State  and  municipal  officer 
or  corporation  of  the  several  States,  in  the  collection  of  these 
moneys,  shall  be  valid,  and  that  no  action  shall  be  maintained 
against  such  officer  or  corporation,  for  the  recovery  of  such 
moneys.      The  defence  of  the  action  is  placed  upon  two 
grounds — ^first,  that  the  moneys  were  paid  voluntarily ;  and, 
second,  that  the  validating  Act  of  Congress  precludes  a  re- 
covery by  the  plaintiff. 

An  action  does  not  lie  to  recover  back  moneys  claimed 
without  right,  if  the  payment  was  made  voluntarily,  and  with 
a  full  knowledge  of  the  facts  upon  which  the  claim  was  pred- 
icated. It  is  not  enough  that  payment  was  made  under  pro- 
test by  the  party  paying.    The  payment  must  have  been  com- 
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pulsory ;  that  is,  it  must  have  been  made  under  coercion, 
actual  or  legal,  in  order  to  authorize  the  party  paying  to  re- 
cover it  back.  In  the  absence  of  such  coercion,  the  person  of 
whom  the  payment  is  demanded  must  refuse  the  demand ; 
and  he  will  not  be  permitted,  with  knowledge  that  the  claim 
is  illegal  and  unwarranted,  to  make  payment  without  resist- 
ance, where  resistance  is  lawful  and  possible,  and  afterwards 
to  select  his  own  time  to  bring  an  action  for  restoration,  when, 
possibly,  his  adversary  has  lost  the  evidence  to  sustain  the 
claim.  Where,  however,  the  demandant  is  in  a  position  to 
seize  or  detain  the  property  of  him  against  whom  the  daim 
is  made,  without  a  resort  to  judicial  proceedings,  in  which  the 
validity  of  the  claim  may  be  contested,  and  payment  is  made 
under  protest,  to  release  the  property  from  such  seizure  or 
detention,  the  party  paying  can  recover  back  his  payment. 

The  commutation  moneys  paid  by  the  plaintifE  were  paid 
to  relieve  the  plaintiff  from  an  accumulation  of  penalties,  the 
collection  of  which  could  only  be  enforced  by  judicial  pro- 
ceedings. The  statute  required  the  plaintiff,  within  twenty- 
four  hours  after  the  arrival  of  its  vessel  at  the  port  of  New 
York,  to  report  in  writing  to  the  Mayor  of  the  city,  the  num- 
ber, names,  places  of  birth  and  last  legal  residence,  of  each 
alien  passenger,  and,  in  case  of  failure,  imposed  a  penalty  of 
seventy-five  dollars  for  each  passenger  not  reported.  The 
statute  also  directed  the  Mayor,  by  an  endorsement  to  be 
made  on  such  report,  to  require  the  owner  of  the  vessel  to 
execute  a  several  bond,  with  sureties,  in  a  penalty  of  $300,  for 
each  passenger  included  in  the  report,  to  indemnify  and  save 
harmless  the  Commissioners  of  Emigration,  and  each  and 
every  city,  town  or  county  in  the  State,  against  all  expenses 
which  might  necessarily  be  incurred  for  the  care  and  support 
of  such  passenger.  The  statute  also  enacted,  that  such  owner 
might  commute  for  the  bonds  so  required,  within  three  days 
after  the  landing  of  such  passengers,  by  paying  to  the  Cham- 
berlain of  the  city  of  New  York  the  sum  of  one  dollar  and 
fifty  cents  for  each  and  every  passenger  reported  according  to 
law,  and  that  the  receipt  of  such  sum  should  be  deemed  a 
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full  and  sufficient  discharge  from  the  requirements  of  giving- 
bond.  In  case  of  neglect  or  refusal  to  give  the  bonds  re-^ 
quii'ed,  within  twenty-four  hours  after  landing  passengers,  the 
statute  imposed  a  penalty  upon  the  owner  or  consignee  of  the 
vessel,  of  five  hundred  dollars  for  each  passenger  landed. 

The  penalties  given  by  the  Act  were  to  be  sued  for  and 
recovered  by  the  Commissioners  of  Emigration,  in  any  Court 
having  jurisdiction  of  such  actions,  and,  under  a  general  stat- 
ute of  the  State  respecting  claims  against  vessels,  such  an  ac- 
tion could  be  commenced  by  the  seizure  of  the  vessel  by  at- 
tachment, upon  giving  security  to  indemnify  the  owner. 
Briefly  stated,  the  plaintifPs  position  was  this — if  it  failed  to 
report,  it  was  liable  to  a  penalty  of  seventy-five  dollars  for 
each  alien  passenger ;  if  it  did  report,  it  was  required  to  pay 
one  dollar  and  fifty  cents  for  each  passenger,  by  way  of  com-^ 
mutation,  or  was  liable,  if  required  by  the  Mayor,  to  give  on- 
erous bonds,  and,  in  default,  to  pay  a  penalty  of  five  hundred 
dollars  for  each  bond  withheld ;  and  the  penalties,  in  either 
case,  were  a  lien  upon  the  vessel,  collectible  by  an  action  at 
law,  wherein,  upon  giving  security  for  the  indemnity  of  the 
vessel  owner,  an  attachment  against  the  vessel  might  be  ob- 
tained and  the  vessel  seized. 

Palpably,  the  statute  was  framed  to  coerce  the  payment 
of  the  commutation  moneys.  If  they  were  not  paid,  the 
owner  of  the  vessel  was  made  liable  to  an  accumulation 
of  penalties,  which  would  aggregate  an  enormous  sum,  and 
which,  if  collected,  would  ordinarily  bankrupt  the  ship- 
owner. .  Naturally,  rather  than  incur  the  hazard  of  such  dis- 
astrous consequences,  the  ship-owner  would  pay,  in  preference 
to  abiding  the  contingencies  of  litigation.  The  hardship  of 
the  particular  case,  however,  cannot  change  the  rule  of  law. 
The  penalties  imposed  in  lieu  of  the  commutation  money 
could  only  be  collected  by  suit  in  a  Court  of  law,  where  the 
corporation  against  which  they  were  claimed  could  have  its 
day  and  all  the  protection  which  the  Courts  alBEord  to  suitors ; 
and  a  payment  made  under  such  a  state  of  facts  is  not  mad& 
under  legal  coercion.    The  party  paying  is  bound  to  know 
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the  law  and  to  assame  that  it  will  be  correctlj  adminifitered 
by  the  tribunal  which  is  to  decide  the  controverBy.  The  rule 
is  well  stated  in  Benson  v.  Monroe^  (7  Chish.j  125,)  whidi  wm 
a  case  to  recover  head  money,  under  a  statute  similar  to  the 
one  here,  and  was  precisely  like  the  present  case,  except  that 
attachment  had  been  obtained,  and  the  vessel  seized  under 
them,  to  recover  the  penalties.  The  plaintiffs  thereupon  paid 
the  commutation  money  under  protest,  and  brought  suit  to 
recover  it  back ;  and  the  Court  said :  "  They  should  have  con- 
tested the  demand  made  on  them,  in  the  suit  that  was  insti- 
tuted against  them,  and,  having  voluntarily  adjusted  that  de- 
mand, and  relieved  their  vessel  from  seizure,  with  a  full 
knowledge,  or  means  of  knowledge,  of  all  the  facts  of  their 
case,  they  cannot  now  be  permitted  to  disturb  that  adjust- 
ment." 

It  is  stated,  in  general  terms,  in  some  of  the  decisions, 
that,  where  money  is  paid  to  a  public  officer,  upon  an  unlaw- 
ful demand,  to  save  the  person  paying  from  the  infliction, 
Tinder  color  of  authority,  of  great  or  irreparable  injury,  from 
which  he  can  only  be  saved  by  making  the  payment,  such  pay- 
ment is  made  under  an  urgent  and  immediate  necessity  and' 
may  be  recovered  back.  But,  it  will  be  found  that  none  of 
these  decisions  were  in  cases  where  the  injury  apprehended 
by  the  party  paying  could  only  be  inflicted  by  the  decision  of 
a  Court  in  favor  of  the  vab'dity  of  the  claim  made  against 
him.  There  cannot  be  an  immediate  and  urgent  necessity 
for  the  payment  of  a  demand  which  can  only  be  enforced  by 
the  decision  of  a  Court  of  justice.  The  case  of  Benson  v. 
Monroe^  and  that  of  Cunningham  v.  Boston,  (16  Oray,  468,) 
are  directly  in  point,  as  deciding,  that  the  apprehension  of  the 
recovery  of  heavy  penalties  by  suit,  in  case  the  demand  for  a 
small  sum  is  not  complied  with,  does  not  take  the  cajse  out  of 
the  general  rule. 

The  case  of  Cunningham  v.  Monroe,  (15  Gray,  471,)  cited 
for  the  plaintiff,  was  one  where  the  payment  was  made  under 
circumstances  amounting  to  duress  de  facto,  which  were  em- 
phasized, in  the  opinion  of  the  Court,  as  distingoishing  it 
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from  Cunningham  v.  Boston,  There  are  ^cases  in  the  books, 
where  payments  have  been  extorted  by  threats  of  criminal  or 
civil  proceedings,  and  the  party  paying  the  demand  hafi  been 
permitted  to  recover  back,  but  these  were  cases  where  the 
facts  were  held  to  constitute  actnal  duress,  of  which  the 
threats  were  an  incident. 

In  reaching  this  conclusion  I  have  not  adverted  to  the  fact, 
that  the  Mayor  never  required  the  bonds  to  be  execnted  by 
the  plaintiff,  by  the  endorsement  upon  the  reports,  which  the 
statute  directs.  The  moneys  were-  paid  by  the  plaintiff  to 
escape  the  penalties  imposed  for  neglect  to  execute  the  bonds, 
and  not  the  penalties  for  failing  to  make  the  report  required 
by  the  Act.  Until  the  Mayor's  endorsement  these  penalties 
could  not  accrue.  The  plaintiff,  without  waiting  to  ascertain 
whether  or  not  the  Mayor  would  take  the  action  required  to 
subject  the  plaintiff  to  the  penalties,  paid  the  commutation 
moneys,  upon  the  assumption  that  the  Mayor  would  take  such 
action  at  some  future  time.  Within  the  recent  decision  of 
the  Supreme  Court  of  the  United  States  in  Railroad  Co,  v. 
Commissioners^  (98  U.  S.,  641,)  this  circumstance  should  de- 
feat the  plaintiff.  That  case  holds,  that,  where  a  warrant  was 
in  the  hands  of  an  officer,  for  the  collection  of  a  tax,  which 
authorized  him  to  seize  the  property  of  the  plaintiff,  and  no 
actual  attempt  to  execute  the  warrant  had  been  made,  but  the 
plaintiff,  assuming  that  a  seizure  would  be  made,  went  to  the 
treasurer  and  paid  the  tax  under  protest,,  setting  forth  in  the 
protest  the  illegality  of  the  tax,  and  stating  that  a  suit  would 
be  brought  to  recover  back  the  payment,  the  payment  was 
not  compulsory,  in  a  legal  sense,  and  could  not,  therefore,  be 
recovered  back. 

I  have  preferred,  however,  to  rest  the  decision,  upon  this 
branch  of  the  case,  upon  the  broad  ground,  that  money  paid 
upon  a  demand,  to  prevent  the  seizure  of  property  which  can 
only  take  place  by  judicial  proceedings,  where  the  party  pay- 
ing may  have  his  day  in  Court  and  defeat  the  proceeding,  is 
not  paid  under  legal  compulsion,  and  cannot  be  recovered . 
back,  although  paid  under  protest.     {Mayor  of  Baltimore  v. 
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Zeferman^  4  Gill,  425 ;  Tow7i  Council  of  Cahaha  v.  SumeU^ 
S4  Ala,,  400 ;  Cooh  v.  City  of  Boston,  9  AUen,  393 ;  Taylor 
T.  Board  of  Health,  31  Penn,  St.  Hep.,  73 ;  Jfay^  v.  Cincitir 
nati,  1  (?Aio  /Si^.  Bep.,  268.) 

Having  thus  reached  a  conclusion  which  must  dispose  of 
this  case  adversely  to  the  plaintifE,  it  is  not  necessary  to  pass 
upon  the  question  presented  by  the  defence,  which  rests  on 
the  effect  of  the  Act  of  Congress  declaring  that  the  acts  of 
the  defendant  in  collecting  the  moneys  in  suit  shall  be  valid, 
and  declaring  that  no  action  shall  be  maintained  to  recover 
back  the  money.  It  would  be  indecorous  to  adjudge  an  Act 
of  Congress  unconstitutional,  when  it  is  not  necessary  to  do 
BO.  in  the  disposition  of  the  controversy  before  the  Court.  It 
is  proper,  however,  to  say,  that,  to  sustain  the  validity  of  this 
Act,  it  will  be  necessary  to  decide  that  it  is  within  the  author- 
ity of  Congress  to  legalize  the  action  of  officers  of  a  State  in 
collecting  moneys  under  a  law  of  the  State,  which,  because  it 
was  unconstitutional,  conferred  no  authority  whatever  to  act 
under  it ;  and  I  am  not  aware  of  any  legislative  validating 
Act  containing  such  a  vigorous  and  radical  measure  of  relief, 
which  has  been  the  subject  of  judicial  exposition.  Unless  the 
Act  can  be  sustained  as  a  validating  Act,  it  would  seem  that 
the  clause  which  declares  that  no  action  shall  be  maintained 
to  recover  back  the  moneys  collected,  must  be  ineffectual,  be- 
cause it  would  deprive  the  plaintiff  of  a  right  of  action,  which 
is  a  vested  right  of  property,  without  due  process  of  law. 

Judgment  is  ordered  for  the  defendant. 

Henry  NicoU,  Ashhel  Oreen  and  James  Emott,  for  the 
plaintiff. 

George  P,  Andrews,  William  C.  Whitney  and  Levns  San- 
ders, for  the  defendant. 
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William  Gasdneb  and  othebs 
Mabttet  Hebz  and  John  K.  Mayo.    In  equity. 

The  reiasaed  letters  patent  granted  to  George  Gardner,  William  Gardner  and 
Jane  E.  Gardner,  Jnly  4th,  1876,  for  an  "  improyement  in  chair  aeata,"  (the 
original  patent  haying  been  granted  to  George  Gardner  and  Gardner  A  Gard- 
ner, May  2l8t,  1872,  on  the  inyention  of  George  Gardner,)  are  yoid. 

The  inyention  conBlated  in  constmcting  chair  seats  of  two  or  more  yeneers  of 
wood,  with  the  grains  crossing  each  other,  the  yeneers  being  glaed  together 
by  an  adhesiye  substance,  and  in  perforating  the  seat  with  holes,  for  yentila- 
tion  and  ornament. 

All  except  the  perforations  is  described  in  letters  patent  granted  to  John  E. 
Mayo,  December  26th,  1866,  for  "  improyed  material  for  roofing,  tabing,  tank, 
wainscotting,  boats,  and  other  stmctnres,"  and  in  Diyision  E  of  the  reissue  of 
that  patent,  granted  August  18th,  1868. 

As  to  the  perforations,  the  inyention  was  not  patentable,  because  sheet  metal 
seats  of  chairs  had  before  been  perforated,  also  India  rubber  and  gutta  percha 
seats  for  chairs. 

(Before  Blatohford,  J.,  Southern  District  of  New  York,  May  9th,  1879.) 

Blatchfosd,  J.  This  is  a  motion  for  a  preliminary  in- 
junction, founded  on  reissued  letters  patent  granted  to  George 
€ktrdner,  William  Gardner  and  Jane  E.  Gardner,  July  4th, 
1876,  for  an  "improvement  in  chair  seats,"  the  original  pat- 
ent having  been  granted  to  George  Gardner  and  Gardner  & 
Gtardner,  May  2l8t,  1872,  on  the  invention  of  George  Gard- 
ner. The  specification  of  the  reissae  states,  that  the  "  inven- 
tion relates  to  bottoms  for  seats,  and  consists  in  constructing 
the  said  seats  of  two  or  more  veneers  of  wood,  with  the 
grains  crossing  each  other,  the  said  veneers  of  wood  being 
glued  together  by  an  adhesive  substance;"  that  '"veneers, 
when  thus  arranged,  that  is  to  say,  with  the  grains  crossing 
each  other,  or  diversified,  will  make  a  seat  which,  for  durabil- 
ity and  economy,  will  be  found  to  be  a  very  uBef nl  improve- 


804  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Gardner  tf.  Herz. 

ment ; "  that  the  seat  may  be  mide  "  either  solid  or  perfor- 
ated ; "  that  ^'  the  perforated  seats  are  made  by  boring  a  roimd 
hole,  of  any  design  desired ; "  that  "  the  perforated  seats  are 
desirable,  as  they  are  ventilated  and  ornamental ; "  that  "  the 
veneers,  with  the  grains  crossed  or  diversified  and  glued  to- 
gether, become  homogeneous,  thns  making  a  solid  piece  of 
wood,"  from  which  the  bottom  of  the  seat  is  made,  "which, 
when  perforated  and  varnished,  is  ready  for  the  market;'* 
that  "  veneers,  when  thus  arranged,  that  is  to  say,  with  the 
grain  ruuning  crosswise  or  in  diverse  directions,  will  make  a 
bottom  for  a  seat,  which,  for  economy  and  durability,  will  be 
found  to  be  a  very  useful  improvement ; "  and  that  "  the  bot- 
toms thus  made  may  be  left  solid,  or  perforated  after  some 
design  agreeable  to  the  fancy  of  the  one  having  them  made.'* 
The  specification  also  states,  that  a  slight  concave  configura- 
tion may  be  given  to  the  seat,  to  add  to  the  comfort  of  the 
party  using  it ;  and  that  the  bottom  thus  made  is  secured  to 
a  frame,  which  surrounds  it,  and,  through  the  latter,  is  secured 
to  the  frame  of  the  seat.  The  claims  are  six  in  number :  1. 
As  a  new  article  of  manufacture,  a  bottom  for  a  seat,  con- 
structed of  two  or  more  veneers  or  thin  layers  of  wood,  with 
the  grain  of  the  one  layer  crossing  that  of  the  other,  and  the 
whole  secured  together  with  an  adhesive  substance,  substan- 
tially as  set  forth.  2.  As  a  new  article  of  manufacture,  a  bot- 
tom for  a  seat  frame,  constructed  of  two  or  more  veneers  or 
thin  layers  of  wood,  with  the  grain  of  the  one  layer  crossing 
that  of  the  other,  said  layers  being  secured  together  by  an  ad- 
hesive substance,  and  having  perforations  formed  therein  for 
the  purpose  of  ventilation  or  ornamentation,  substantially  as 
set  forth.  8.  The  combination  of  a  seat  bottom,  constructed 
of  two  or  more  veneers  or  thin  layers  of  wood,  with  the  grain 
of  the  one  layer  crossing  that  of  the  other,  and  the  whole  se- 
cured together  by  an  adhesive  substance,  with  the  frame  of 
the  seat,  substantially  as  set  forth.  4.  The  combination  of  a 
seat  bottom,  constructed  of  two  or  more  veneers  or  thin  lay- 
ers of  wood,  the  grain  of  the  one  layer  crossing  that  of  the 
other,  and  the  whole  secured  together  by  an  adhesive  sub- 
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stoDce,  and  provided  with  perforations  for  the  purpose  of  ven- 
tilation or  ornamentation,  with  the  frame  of  a  seat,  sabstan- 
tially  as  set  forth.  5.  As  a  new  article  of  mannfacture,  a 
wooden  bottom  for  seats,  provided  with  perforations  for  the 
purpose  of  ventilation  or  ornamentation.  6.  As  a  new  article 
of  manufacture,  a  seat  bottom  constructed  of  two  or  more  ve- 
neers or  thin  layers  of  wood,  the  grain  of  the  one  layer  cross- 
ing that  of  the  other,  and  secured  together  bj  an  adhesive 
substance,  said  bottom  thus  formed  having  a  curved  or  con- 
cave configuration  on  its  upper  side,  substantially  as  set 
forth."  The  defendants  make  seat  bottoms  constructed  of 
two  or  more  veneers  or  thin  layers  of  wood,  with  the  grain  of 
the  one  layer  crossing  that  of  the  other,  and  the  whole  se- 
cured together  with  an  adhesive  substance;  and  there  are 
slots  or  slits  cut  through  the  seat,  as  long  as  the  length  of  the 
seat  bottom  from  front  to  rear,  leaving  longitudinal  holes  of 
that  length,  and  thus  forming  ribs  or  slats,  the  effect  of  which 
is  to  make  the  seat  bottom  yielding  and  elastic. 

A  ])atent  was  granted  to  the  defendant  Mayo,  December 
26th,  1865,  for  "improved  material  for  roofing,  tubing,  tank, 
woinscotting,  boats  and  other  structures."  The  specification 
of  that  patent  states,  that  the  invention  is  an  "  improvement 
in  the  manufacture  of  material  for  structures  generally." 
The  specification  says :  "  The  scale  used  in  the  ensuing  de- 
scription consists  of  a  thin  layer  of  wood  cut  from  a  board  or 
log  and  forming  a  veneer.  My  invention  consists  in  cement- 
ing together  a  mmiber  of  these  scales  or  veneers,  with  the 
grain  of  the  successive  pieces  running  cro^wise  or  diversely. 
A  number  of  these  scale  boards,  their  surfaces  having  been 
previously  treated  with  cement  or  analogous  materials,  are  so 
laid  together  as  to  cross  the  grain  of  the  respective  pieces,  so 
as  to  form  a  firm  material  for  the  construction  of  houses, 
boats,  ships,  tanks,  floors,  pipes,  drains,  sewers,  packing  cases, 
boxes,  barrels,  sidewalks,  cans,  pails,  tubs,  firkins,  measures, 
cheese  boxes,  trunks,  valises,  dry  docks,  canal  locks,  mill  and 
factory  flumes,  masts,  spars,  outside  covering  and  inside  finish 
of  houses,  stores,  shops,  depots  and  warehouses,  fences,  cover- 
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uig  of  piles,  railroad  cars,  railroad  and  suspension  bridges, 
railroad  tracks  and  sleepers,  wagons,  carriages  and  carts,  bed- 
steads, sacking,  mattresses  and  covering  of  beds,  sofas  and 
sofa  bedsteads,  divans,  lounges,  chairs  and  settees.  In  house 
architecture,  the  weather  boarding  and  inside  finish  of  the 
house  may  consist  of  this  material,  and  in  vessels  of  every 
kind  it  may  be  made  the  covering  or  lining  of  the  ribs  or 
skeleton,  or,  in  some  instances,  may  form  the  body  of  the 
articles,  as,  for  instance,  in  pipes,  in  which  the  lajers  are 
united  by  an  impervious  cement,  and  so  applied  to  each  other 
that  the  grain  of  one  will  be  lengthwise  of  the  pipe,  of  an- 
other will  be  at  the  right  angles  to  the  former,  and,  if  others 
are  added,  may  be  spirally  around  it.  By  the  well-known 
processes  of  wet  and  dry  heating,  such  a  pliability  may  be 
given  to  the  layers  as  to  permit  them  to  readily  assume  vari- 
ous figures,  or  be  laid  upon  irregular  objects,  with  the  grain 
of  the  respective  pieces  running  diversely,  so  as  to  prevent 
splitting.  I  cannot  pretend  to  anticipate  all  the  various  uses 
to  which  this  scale  board  may  be  applied,  but,  suffice  it  to  say, 
that,  by  the  means  employed,  I  am  enabled  to  make  a  very 
strong  and  light  structure,  of  whatever  shape  it  may  be,  or 
for  whatever  purpose  it  may  be  designed.  It  is  capable  of 
being  made  an  effective  and  elegant  substitute  for  the  nsual 
covering  of  the  walls  of  rooms.  For  flooring  it  is  also  availa- 
ble, especially  in  cases  where  it  is  an  object  to  make  apart- 
ments air-tight,  as  in  ice-houses,  fruit  chambers  and  other 
rooms  which  it  is  desired  to  isolate  for  any  purpose.*'  The 
claim  of  the  patent  is :  '^  The  application  of  scale  boards  or 
veneers  in  layers,  the  direction  of  whose  grain  is  crossed  or 
diversified,  and  which  are  connected  together,  forming  a  mar 
terial  for  the  construction,  lining  or  covering  of  land  and  ma- 
rine structures."  This  patent  was  reissued  August  18th, 
1868,  in  eight  divisions,  on  eight  separate  amended  spedficar 
tions,  to  John  K.  Mayo,  Andre  Cushing  and  6.  B.  Gushing. 
Division  E  is  a  reissue  for  an  ^'  improvement  in  house  decora- 
tions^ furniture,  fittings  and  the  like."  The  specification 
says :  *^  The  invention  consists  in  constructing  various  house 
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decorations,  fnmishings  and  fittings  of  a  plurality  of  scale 
boards  or  thin  sheets  or  veneers  of  wood,  cemented  or  other- 
wise firmly  connected  together,  with  the  several  scales  or 
thicknesses  so  placed  that  the  joints  (ends  or  edges)  shall  be 
broken  by  each  alternate  layer,  and  the  grain  of  the  wood 
crossed  or  diversified,  so  that  they  will  afford  to  each  other 
mntaal  strength,  support  and  protection  against  checking, 
splitting,  swelling  or  shrinking.  *  *  *  In  the  chair,  fig. 
%  the  bottom,  B,  may  be  formed  of  a  fiexible  material,  made 
Tip  by  the  nnion  of  two  or  more  thin  layers  of  wood,  having 
the  grain  crossed  or  diversified  in  direction,  and  united  by 
suitable  cement."  Various  other  articles  of  house  decoration, 
fitting  and  furnishing  are  specified,  to  the  construction  of 
which  the  invention  is  stated  to  be  applicable.  The  claim  is : 
"**  The  employment  or  use  of  the  compound  scale  board  here- 
inbefore described,  in  the  formation  of  the  specified  or  analo- 
gous structures  or  articles  of  house  decoration,  fitting  and 
furnishing." 

What  is  claimed  in  the  first  claim  of  the  Gardner  reissued 
patent  is  clearly  described  in  the  two  Mayo  patents;  both  of 
which  were  issued  prior  to  the  original  Gardner  patent.  The 
original  Gardner  patent  claimed,  ^'  as  a  new  article  of  manu- 
facture, a  chair  seat  constructed  of  veneers  of  wood  with  the 
grain  running  crosswise  of  each  other,  and  glued  together,  all 
substantially  as  set  forth,  and  for  the  purposes  specified." 
The  specification  stated,  that  ^'  the  seats  may  be  left  solid,  or 
perforated  after  some  design  agreeable  to  the  fancy  of  the 
one  having  them  made,"  but  there  was  no  claim  in  respect  of 
any  perforations.  On  what  ground  the  Patent  Office  granted 
the  claim  of  the  original  Gardner  patent,  or  the  first  claim  of 
the  reissued  Gardner  patent,  in  view  of  the  original  and  re- 
issued Mayo  patents,  it  is  impossible  to  conjecture.  The 
only  conclusion  can  be  that  the  Mayo  patents  were  twice 
overlooked. 

The  next  subject  is  the  perforations.  A  reissued  patent 
was  granted  to  Isaac  P.  Tice,  as  assignee  of  Austin  S.  Smith, 
the  inventor,  June  k7th,  1865,  for  an  ^'  improved  chair  bot- 
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torn  or  back,"  the  original  patent  having  been  granted  to  said 
Smith,  May  25th,  1858.  The  specification  of  the  reissue  de- 
scribes the  making  of  the  bottoms  or  seats  of  chairs  of  per- 
forated sheet  metal,  and  attaching  the  edges  of  the  sheet  of 
perforated  metal  to  a  supporting  frame  of  wood  or  other  stiff 
material  of  suitable  form,  by  nails,  tacks  or  other  suitable 
fastenings.  It  states  that  the  perforations  may  be  of  any 
suitable  form,  as  circular  or  of  a  form  resembling  the  reticu- 
lations produced  by  interlacing  the  strips  of  cane  in  a  cane 
bottom  ;  that  the  sheet  metal  is  not  only  as  good  as  cane  in 
coolness  and  in  the  ventilation  it  affords  to  the  clothing  of 
persons,  but  is  cheaper  and  more  durable  and  so  much 
smoother  as  to  be  less  destructive  to  wearing  apparel.  A 
patent  was  granted  to  J.  W.  Cochran,  May  22d,  1866,  for  a 
'*  chair,  sofa  and  car  seat.''  The  specification  states  that  the 
"invention  consists  in  the  employment  of  india  rubber  or 
gutta  percha  enamelled  in  whole  or  perforated  (open  worked) 
sheets  for  the  seats  and  backs  of  chairs,  sofas,  car  seats,  car- 
riages and  lining  thereof  and  for  mattresses ;"  and  that  "  the 
material  may  be  attached  either  by  lacing,  gluing,  cementing, 
screwing  or  nailing."  The  drawing  shows  a  chair  seat  with 
circular  perforations  in  it.  A  chair  seat  of  perforated  sheet 
metal,  or  perforated  enamelled  india  rubber  or  gutta  percha, 
has  every  feature  of  ventilation  and  ornamentation,  as  result- 
ing from  the  perforations,  that  the  perforated  chair  seat  of 
the  Gardner  patent  has.  The  perforations  in  the  Gardner 
seat  are  not  described  as  serving  any  other  end  than  ventila- 
tion and  ornamentation.  In  view  of  tlie  prior  perforated 
seats  there  was  no  patentable  novelty  in  perfQrating  a  wooden 
bottom.  No  claim  is  made  that  the  clef endants  have  infringed 
the  sixth  claim  of  the  Gardner  reissue.  As  to  the  first  five 
claims  there  is  nothing  new  or  patentable  in  them,  in  view  of 
the  above  references. 

The  motion  is,  therefore,  denied. 

Andrew  J.  Todd^  for  the  plaintiff. 

« 

FTO%t  <&  Co€y  for  the  defendants. 


MAY,   1879.  309 


McLie&n  v.  The  St.  Paul  and  Chicago  Railway  Company. 


Samuel  McLean 


V8. 


The  St.  Paul  and  CnicAOO  Railway  Company. 

Under  g§  2  and  3  of  the  Act  of  March  8d,  1875,  (18  U.  S,  Stat,  at  Large,  470, 
471,)  a  suit  may  be  removed  into  this  Court  from  a  State  Court,  on  a  petition 
by  the  defendant,  ayerring;  that  the  defendant  is  a  corporation  created  by, 
and  a  citizen  of,  one  State,  and  that  the  plaintiff  is  a  citizen  of  another  State, 
"without  averring  that  the  plaintiff  was,  at  the  time, of  the  commencement  of 
the  snit,  a  citizen  of  a  different  State  from  the  defendant. 

The  defendant  in  a  auit,  after  taking  steps  to  remove  it  into  this  Court,  did  not 
file  iQ  tills  Court  a  copy  of  the  record  of  the  suit  until  three  days  after  the 
day  named  in  the  removal  bond  as  the  day  on  which  the  copy  of  the  record 
was  to  be  filed.  The  case  was  not  within  the  exceptions  provided  for  in  g  7 
cf  the  said  Act.  The  plaintiff  had  not  waived  the  delay,  and  the  defendant 
offered  no  excuse  except  an  allegation  that  the  non-filing  on  the  proper  day 
was  an  inadyertence.  The  plaintiff  moved  to  remand  the  cause :  Held,  that 
the  motion  must  be  granted. 

• 

(Before  Blatchfoso,  J.,  Southern  District  of  New  York,  May  14lh,  1879.) 

Blatchfobd,  J.  On  the  7th  of  February,  1879,.this  suit 
was  commenced  in  the  Court  of  Common  Pleas  for  the  city 
and  county  of  New  York,  by  the  service  of  a  summons.  A 
complaint  was  afterwards  put  in  in  the  State  Court,  which 
demands  judgment  against  the  defendant  for  $105,000  and 
interest,  for  breach  of  a  contract.  The  complaint,  which  is 
sworn  to  February  27th,  18'J9,  sets  forth  that  the  plaintiff 
"  is  a  resident  of  the  city  of  Brooklyn,  county  of  Kings  and 
State  of  New  York."  The  defendant  is  a  corporation  created 
by  the  State  of  Minnesota.  On  the  17th  of  March,  1879,  the 
State  Court  made  an  order  in  the  cause,  in  these  words : 
^'  It  appearing  by  the  complaint  in  this  action,  that  the  de- 
fendant, the  St.  Paul  and  Chicago  Eailway  Company,  is  a  cor- 
poration created  under  and  by  virtue  of  the  laws  of  the  State 
of  Minnesota,  and  that  the  plaintiff  is  a  resident  of  the  State 
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of  New  York,  and  the  said  defendant  having,  before  the  tem^ 
at  which  this  canse  could  }>e  first  tried  in  this  Conrt,  made 
and  filed  a  petition  in  this  suit,  in  this  Conrt,  whereby  it  ap- 
pears that  the  plaintiff  in  this  action  is  a  citizen  of  the  State 
x)f  New  York,  and  that  the  defendant  is  a  citizen  of  the  State 
of  Minnesota,  and  that,  pursuant  to  the  second  and  third  sec- 
tions of  the  Act  of  the  Congress  of  the  United  States,  ap- 
proved March  3d,  1876,  this  being  an  action  between  citizens 
of  different  States,  and  the  matter  in  dispute,  exclusive  of 
costs,  exceeds  the  sum  of  value  of  $500,  the  defendant  hav- 
ing prayed  for  the  removal  of  this  suit  into  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York, 
and  having  made  and  filed  with  the  said  petition  a  bond,  with 
good  and  sufiicient  surety,  for  the  defendant  entering  in  said 
Circuit  Court,  on  the  first  day  of  its  next  session,  a  copy  of 
the  record  of  such  &uit  in  this  Court,  and  for  paying  all  costs- 
that  may  be  awarded  by  the  said  Circuit  Court  of  the  United 
States,  if  the  said  Court  shall  hold  that  this  suit  was  wrong- 
fully or  improperly  removed  thereto,  and  also  for  the  appear- 
ing and  entering  special  bail  in  such  suit^  if  special  bail  waa 
originally  requisite  therein,  now,  on  reading  and  filing  a  copy 
of  the  pleadings  in  said  action  in  this  Court,*and  the  said 
petition  and  bond  and  proof  of  service  of  a  copy  thereof,  and 
of  notice  of  application  for  this  order,  on  the  attorney  for  the 
plaintiff,  and  on  motion  of  Mr.  C.  W.  Bangs,  attorney  for  the 
defendant  in  this  action,  no  one  appearing  to  oppose,  it  is  or- 
dered, that  the  said  petition  and  bond  be  accepted  and  filed^ 
and  that  this  Court  will  proceed  no  further  in  this  suit,  and 
it  is  hereby  declared  that  the  said  suit  is  removed  to  the  said 
Circuit  Court  of  the  United  States  for  the  Southern  District 
of  New  York."  The  petition  to  the  State  Court  is  dated 
March  3d,  1879,  and  sworn  to  the  next  day.  It  sets  forth^ 
that  the  defendant  ^^  is,  and  is  alleged  in  the  complaint  to  be^. 
a  corporation  created  and  existing  hnder  and  by  virtue  of  the 
laws  of  the  State  of  Minnesota,  and  th^t  it  is  alleged  in  the 
complaint  that  the  plaintiff  is  a  resident  of  the  city  of  firook- 
lyn,  county  of  Kings  and  State  of  New  York,  and  the  plaintiff* 
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18,  as  your  petitioner  is  informed  and  believes,  a  citizen  of  the 
State  of  New  York,  and  the  defendant  corporation  is  a  citizen 
of  the  State  of  Minnesota."  The  bond  referred  to  in  said 
order  contains  this  recital :  '  •  Whereas  the  said  Samttel  Mo- 
Lean,  a  citizen  of  the  State  of  New  York,  has  commenced  an 
aetioQ  in  the  Court  of  Common  Pleas  for  the  city  and  connty 
of  New  York,  against  the  St.  Paul  and  Chicago  Railway  Com- 
pany, a  citizen  of  the  State  of  Minnesota,  *  ♦  *  and 
the  said  action  involves  a  controversy  between  citizens  of  dif^ 
f  erent  States." 

The  first  day  of  the  next  session  of  this  Court  after  the 
17th  of  March,  1879,  was  the  7th  of  April,  1879.  The  de- 
fendant did  not  file  a  copy  of  the  record  in  the  suit  in  this 
Court  on  the  7th  of  April,  nor  did  it  enter  an  appearance  in 
this  Court  in  this  suit  on  the  7th  of  April,  nor  until  the  10th 
of  April,  on  which  latter  day  it  did  file  in  this  Court  a  copy 
of  such  record,  and  enter  its  appearance  in  this  suit  in  this 
Court,  and  enter  a  rule  in  this  Court  that  this  action  proceed 
in  this  Court  as  if  originally  commenced  therein,  of  which 
notice  was  given  to  the  plainti^s  attorney  on  the  10th  of 
ApriL 

The  plaintiff  now  moves  this  Court  to  remand  this  cause 
to  the  State  Court,  on  two  grounds :  (1.)  Because  the  proceed- 
ings for  the  removal  do  not  show  that,  at  the  commeneement 
of  the  suit,  the  plaintiff  was  a  citizen  of  the  State  of  New 
York,  but  only  show  that  the  plaintiff  was  a  citizen  of  the 
State  of  New  York  at  the  time  the  defendant  applied  to  ro- 
move  the  cause ;  (2.)  Because  the  record  was  not  filed  in  this 
Court  until  the  10th  of  April. 

In  Insurance  Co.  v.  Pechner^  (5  Otto,  \  83,)  a  petition  for 
removal  on  the  ground  of  citizenship  was  presented  to  the 
State  Court  under  §  12  of  the  Act  of  September  24th,  1789, 
(1  U.  S.  Stat  at  Large,  79,)  which  provided,  that,  "  if  a  suit  be 
commenced  in  any  State  Court,"  "  by  a  citizen  of  the  State  in 
which  the  suit  is  brought,  against  »  citizen  of  another  State," 
<<  and  the  defendant  shall,  at  the  time  of  entering  his  appear- 
ance in  such  State  Court,  tile  a  petition  for  the  removal  of 
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the  cause  for  trial  into  the  next  Circuit  Court,"  "  it  shall  then 
be  the  duty  of  the  State  Court  to 'J  "proceed  no  further  in 
the  cause."  The  petition  was  dated  ten  days  after  the  suit 
was  commenced,  and  was  sworn  to  the  next  day  after  its  date, 
and  it  was  presented  to  the  State  Court  at  the  time  the  ap- 
pearance of  the  defendant  was  entered  in  that  Court.  The 
statement  of  the  petition  as  to  the  citizenship  of  the  plaintiff 
was,  that  the  plaintiff  "  is  a  citizen  of  the  State  of  New  York." 
The  State  Court  denied  the  application  for  removal.  The 
plaintiff  had  a  judgment.  The  case  went  t®  the  Court  of 
Appeals  of  New  York,  which  held,  {Pechner  v.  Phmnix  Ins. 
Co.^  65  N,  Y.y  195,)  that  the  State  Court  had  a  right  to  pro- 
ceed with  the  cause,  because  the  petition  for  removal  did  not 
show  that  the  plaintiff  was  a  citizen  of  the  State  of  New  York 
when  the  suit  was  commenced.  The  case  was  then  taken  to 
the  Supreme  Court  of  the  United  States.  That  Court  held 
that  §  12  of  the  Act  of  1789,  in  the  language  above  quoted, 
had  reference  to  the  citizenship  of  the  parties  when  the  suit 
was  begun.  It  added :  "  The  phraseology  employed  in  the 
Acts  of  1866, 14  Stat.,  307,,  1867,  Id.,  558,  and  1875,  18  Id., 
470,  and  in  the  Eevised  Statutes,  sect.  639,  is  somewhat  differ- 
ent, and  we  are  not  now  called  upon  to  give  a  construction  to 
the  language  there  used.  As  to  the  Act  of  17S9,  we  enter- 
tain no  doubt  in  this  particular.  This  right  of  removal  is 
statutory.  Before  a  party  can  avail  himself  of  it,  he  must 
show  upon  the  record  that  his  is  a  case  which  comes  within 
the  provisions  of  tlie  statute.  His  petition  for  removal,  when 
filed,  becomes  a  part  of  the  record  in  the  cause.  It  should 
state  facts  which,  taken  in  connection  with  such  as  already 
appear,  entitle  him  to  the  transfer.  If  he  fails  in  this,  he  has 
not,  in  law,  shown  to  the  Court  that  it  cannot  *  proceed  fur- 
ther with  the  cause.'  Having  once  acquired  jurisdiction,  the 
Court  may  proceed  until  it  is  judicially  informed  that  its 
power  over  the  cause  has  been  suspended.  It  remains  only 
to  apply  this  rule  to  the  facts  as  they  appear  in  this  record. 
The  suit  was  commenced  June  1,  1867.  At  that  time  there 
was  nothing  in  the  pleadings  or  process  to  indicate  the  citi- 


MAY,  1879.  813 


McLean  v.  The  St.  Paul  and  Chicago  Railway  Company. 

zenfihip  of  the  plaintiff.  The  defendant,  in  its  petition  for 
removal,  bearing  date  June  11,  simply  stated  that  the  plaintiff 
ia — ^that  is  to  say,  was  at  that  date — a  citizen  of  New  York. 
This,  certainly,  is  not  stating  affirmatively  that  such  was  his 
citizenship  when  the  suit  was  commenced.  The  Court  had 
the  right  to  take  the  case  as  made  by  the  party  himself,  and 
not  inquire  further.  If  that  was  not  sufficient  to  oust  the 
jurisdiction,  there  was  no  reason  why  the  Court  might  not 
proceed  with  the  cause.  We  think,  therefore,  that  the  Court 
of  Appeals  did  not  err  in  its  decision." 

As  there  was  nothing  before  the  State  Court  in  this  case, 
and  there  is  nothing  before  this  Court,  to  show  that  the 
plaintiff  was  a  citizen  of  the  State  of  New  York  wlien  this 
suit  was  commenced,  it  follows  that  this  Court  would  have  no 
jurisdiction  of  this  suit  if  the  removal  were  sought  under  a 
statute  worded  as  is  §  12  of  the  Judiciary  Act  of  1789.  But 
the  order  of  removal  shows  that  the  State  Court  regarded  the 
case  as  one  of  removal  under  §§  2  and  3  of  the  Act  of  March 
3d,  1876,  (18  U.  S.  Stat,  at  Large,  470.  471.)  Section  2  of 
that  Act  provides,  "  that  any  suit  of  a  civil  nature,  at  law  or 
in  equity,  now  pending  or  hereafter  brought  in  any  State 
Court,  *  *  *  in  which  there  shall  be  a  controversy  be- 
tween citizens  of  different  States,  *  *  *  either  party 
may  remove  said  suit  into  the  Circuit  Court  of  the  United 
States  for  the  proper  District."  Section  3  of  that  Act  pro- 
vides, "  that,  whenever  either  party  *  *  *  entitled  to  re- 
move any  suit  mentioned  in  the  next  preceding  section  shall 
desire  to  remove  such  suit  from  a  State  Court  to  the  Circuit 
Court  of  the  United  States,  he  or  they  may  make  and  file  a 
petition  in  such  suit  in  such  State  Court,  *  *  *  for  the 
removal  of  such  suit  into  the  Circuit  Court  to  be  held  in  the 
Distriot  where  such  suit  is  pending,  and  shall  make  and  file 
therewith  a  bond,  with  good  and  sufficient  surety,  for  his  or 
their  entering  in  such  Circuit  Court  on  the  first  day  of  its 
then  next  session,  a  copy  of  the  record  in  such  suit,  *  *  * 
and  also  for  there  appearing  *  *  *  in  such  suit,  *  *  * 
it  shall  then  be  the  duty  of  the  State  Court  to  accept  said  pe- 
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tition  and  bond  and  proceed  no  further  in  Buch  snit  *  *  *  ; 
and,  the  said  copy  being  entered  as  aforesaid  in  said  Circuit 
Court  of  the  United  States,  the  cause  shall  then  proceed  in 
the  same  manner  as  if  it  had  been  originallj  commenced  in 
the  said  Circuit  Court." 

The  defendant  contends,  that,  under  the  Act  of  1875,  it  is 
not  necessary,  in  order  to  a  removal  in  the  present  case,  that  it 
should  appear  that  the  parties  were  citizens  of  different  States 
when  the  suit  was  commenced. 

The  Act  of  March  2d,  1867,  (14  U.  S.  Stat,  at  Large,  658,) 
provided,  '.*  that,  where  a  suit  is  now  pending  or  may  hereafter 
be  brought  in  any  State  Court,  in  which  there  is  controversy 
between  a  citizen  of  the  State  in  which  the  suit  is  brought 
and  a  citizen  of  another  State,  *  *  *  guch  citizen  of  an- 
other State,  whether  he  be  plaintiff  or  defendant,  if  he  will 
make  and  file  in  such  Court  an  affidavit  stating  *  *  *  niay, 
at  any  time  before  the  final  hearing  or  trial  of  the  suit,  file  a 
petition  in  such  State  Court  for  the  removal  of  the  suit  into 
the  next  Circuit  Court  of  the  United  States  to  be  held  in  the 
District  where  the  suit  is  pending,  and  offer  good  and  suffi- 
cient surety  *  *  *  ;  and  it  shall  be  thereupon  the  duty  of 
the  State  Court  to  accept  the  surety  and  proceed  no  further 
in  the  suit." 

In  Johnson  v.  MonelZ,  (1  WoolwortK  '^90,)  the  plaintiff, 
being  a  citizen  of  Iowa,  brought  a  suit  in  a  State  Court  of 
Nebraska  against  a  citizen  of  Nebraska.  During  the  pen- 
dency of  the  suit  the  plaintiff  became  a  citizen  of  Nebraska^ 
and  the  suit  was  tried  in  the  State  Court  while  both  of  the 
parties  were  citizens  of  Nebraska.  The  plaintiff  had  a  ver- 
dict. A  new  trial  was  granted  on  the  application  of  the  de- 
fendant. The  plaintiff,  having  again,  and  voluntarily,  become 
a  citizen  of  Iowa,  then  petitioned,  under  the  Act  of  1867,  for 
the  removal  of  the  suit  into  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska,  the  defendant  having  re- 
mained throughout,  and  being  still,  a  citizen  of  Nebraska. 
The  State  Court  made  an  order  removing  the  cause,  and  the 
defendant  then  moved  the  Circuit  Court  to  dismiss  the  case. 
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or  remand  it  to  the  State  Court,  for  want  of  jurisdiction. 
The  motion  was  heard  before  Mr.  Justice  Miller  and  Jadge 
Dandy.  The  Court  held  that  the  Act  of  1 867  was  within 
the  constitutional  power  of  Congress.  The  Court  then  pro- 
eeedy  Mr.  Justice  Miller  delivering  the  opinion :  "  The  next 
question  is,  whether  the  fact  that,  pending  the  litigation  in 
the  State  Court,  the  plaintiff  changed  his  citizenship  from 
Kebraska  to  Iowa,  stands  in  the  way  of  the  removal  of  the 
cause  t  The  Act  does  not,  in  terms,  prescribe  the  time  at 
which  the  citizenship  of  the  moving  party  must  be  acquired. 
Nor  is  there  anything  from  which  to  imply  that  a  time  was 
intended  to  be  limited  in  that  regard.  Had  Congress  intended 
to  confine  the  privileges  of  the  Act  to  parties  who  were  citi- 
zens of  different  States  at  the  commencement  of  the  suit,  it 
would  have  been  very  easy  so  to  have  provided.  It  did  not 
see  fit  so  to  do.  On  the  other  hand,  in  express  terms,  or,  at 
least,  by  the  strongest  injplication,  it  provided  otherwise. 
The  language  is :  '  Where  a  suit  is  now  pending,  or  may 
hereafter  be  brought,  in  any  State  Court,  in  which  there  is  a 
controversy  between  a  citizen/  &c.,  which  is  as  much  as  to 
say,  whenever  a  controversy  shall  arise,  in  a  suit  pending  in  a 
State  Court,  the  parties  to  which  shall  at  any  time  be  citizens 
of  different  States,  the  cause  may  be  removed.  No  time  at 
which  the  citizenship  shall  be  acquired  is  limited.  So,  the  in- 
ference is,  that  it  may  be  acquired  at  any  time.  Nor  is  the 
case  changed  by  the  circumstance  that  the  citizenship  in  Ne- 
braska was  abandoned,  and  that  in  Iowa  acquired  voluntarily, 
or  even  for  the  purpose  of  securing  the  right  of  removal  It 
has  been  repeatedly  held,  that  the  fact  that  a  party  had  re- 
moved from  one  State  to  another,  in  order  to  be  able  to  bring 
his  suit  in  the  Federal  Court,  did  not  affect  the  jurisdiction.'^ 
The  conclusion  of  the  Court  was,  that  Congress  intended,  in 
reference  both  to  plaintiffs  and  to  defendants,  to  confer  the 
right  of  removal  from  the  State  Courts,  at  any  stage  of  the 
proceedings  before  the  final  trial  was  begun,  and  when  the 
requisite  citizenship  was.  found  to  exist,  on  the  making  of  the 
proper  affidavit  and  the  giving  of  the  required  bond.    In  the 
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particulars  involved  in  the  suit  now  before  us,  the  provisions 
of  the  Act  of  1876  are  like  those  of  the  Act  of  1867.  This 
suit  is  within  the  terms  of  §  2  of  the  Act  of  1875.  It  is  a 
civil  suit,  brought  in  the  State  Court  after  the  passage  of  the 
Act  of  1875,  the  matter  in  dispute  exceeds  the  requisite 
amount,  and  there  is  a  controversy  in  it  between  citizens  of 
different  States.  Tlie  petition  and  bond  were  in  proper  form. 
•The  State  Court  accepted  them  and  made  the  order  of  re- 
moval. The  e3q)re8sion  in  the  Act  of  1875,  "any  suit  now 
pending  or  hereafter  brought,  in  which  there  shaU  be  a  con- 
troversy between  citizens,  either  party  may  remove  it,"  is  in 
the  same  form,  and  must  have  the  same  meaning,  in  respect 
to  the  point  now  under  consideration,  as  the  expression  in  the 
Act  of  1867,  "  where  a  suit  is  now  pending  or  may  hereafter 
be  brought,  in  which  there  is  a  controversy  between  a  citizen 
and  a  citizen,  the  latter  citizen,  whether  plaintiff  or  defend- 
ant, may  file  a  petition  for  the  removal  of  the  suit."  The  ob- 
servations of  Mr.  Justice  Miller  in  regard  to  the  Act  of  1867 
apply  fully  to  the  Act  of  1875. 

In  McOinnity  v.  Whiter  (3  Dillon^  350,)  the  plaintiff,  in 
February,  1870,  brought  a  suit  in  a  State  Court  of  Nebraska, 
agahist  five  defendants.  One  of  them,  White,  after  answer- 
ing, and  in  April,  1875,  filed  a  petition  for  the  removal  of  the 
suit  into  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska,  under  the  Act  of  July  27th,  1866,  (14  U. 
S.  Stat,  at  I/irgey  306.)  The  petition  set  forth  that  White 
^'  is  now,  and,  since  the  19th  day  of  February,  1873,  has  been, 
a  citizen  of  the  State  of  New  Jersey,"  and  that  "  the  plaintiff 
is,  and  was  at  the  time  of  bringing  the  suit,  a  citizen  of  Ne- 
braska," and  contained  the  other  necessary  averments.  The 
State  Court  made  an  order  removing  the  cause.  A  motion 
was  made  before  the  Circuit  Court,  held  by  Judges  Dillon 
and  Dundy,  to"  remand  the  cause  to  the  State  Court.  The 
opinion  of  the  Court  was  delivered  by  Judge  Dillon.  He 
cites  the  case  of  Johnson  v.  Mondl^  as  having  determined, 
that,  under  the  Act  of  1867,  "a  party  to  a  suit,  who,  while  it 
is  pending,  becomes  a  Ixma  fide  citizen  of  another  State,  is 
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entitled,  if  the  other  required  conditions  are  met,  to  have  the 
case  removed."  He  adds  :  "  As  both  Acts  give  the  right  to 
apply  for  the  removal  *  at  any  time  before  the  trial  or  final 
hearing  of  the  cause,'  I  can  see  no  difference  in  this  respect 
between  the  Act  of  1866  and  the  Act  of  1867,  and  the  rea- 
soning in  the  case  cited  seems  to  be  applicable  here  and  to 
favor  the  right  of  removal.  Pending  the  suit  in  the  State 
Court,  the  defendant  has,  in  good  faith,  become  a  non-resi- 
dent of  the  State  of  Nebraska,  and  a  citizen  of  another  State, 
and  it  is  this  which  constitutes  the  substantial  ground  upon 
which  the  right,  under  the  Act  of  18t>6,  to  the  removal,  is 
based."  The  motion  to  remand  was  denied.  See,  also,  Yulee 
V.  Vose,  (9  Otto,  539.) 

On  the  facts  set  forth  in  the  petition  in  this  case,  this  suit 
was  and  is  one  properly  removable  into  this  Court,  under  the 
Act  of  1875. 

As  to  the  non-filing  of  the  record  by  the  7th  of  April,  the 
3d  section  of  the  Act  of  1875  provides,  that,  when  the  proper 
petition  and  bond,  in  a  proper  suit,  are  presented  to  the  State 
Court,  it  shall  be  the  duty  of  that  Court  to  accept  them  and 
proceed  no  further  in  the  suit.  It  then  goes  on  to  provide, 
that,  "  the  said  copy,"  that  is,  a  copy  of  the  record  in  the 
State  Court,  in  the  sait,  ^^  being  entered  as  aforesaid  in  said 
Circuit  Court  of  the  United  States,  the  cause  shall  then  pro- 
ceed in  the  same  manner  as  if  it  had  been  originally  com- 
menced in  said  Circuit*  Court."  The  words  "  as  aforesaid " 
are  found  in  the  same  connection  in  §  12  of  the  Act  of  1789, 
and  in  §  5  of  the  Act  of  March  3d,  1863,  (12  U.  S,  Stat,  at 
Large,  757,)  and  in  the  Act  of  1866,  and  in  the  Act  of  1867, 
and  in  §  2  of  the  Act  of  July  27th,  18^8,  (15  Id.,  227,)  and 
in  §  639  of  the  Revised  Statutes.  They  cannot  properly  have 
any  other  meaning  than  that,  when  the  copy  is  entered  by  the 
party  removing  the  cause,  it  must  be  entered  at  the  time  men- 
tioned before  as  the  time  to  be  named  in  the  bond,  namely, 
the  first  day  of  the  then  next  session  of  the  Circuit  Court. 
It  is  true,  that  there  are  exceptional  cases  provided  for  in 
§  7  of  the  Act  of  1875,  in  which  it  is  declared  that  the  bond 
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may  be  satisfied  and  discharged  by  the  filing  of  the  copy  of 
the  record  by  the  party  removing  the  caose  after  the  day 
named  in  the  bond.  Bnt  the  present  case  is  not  one  of  such 
exceptional  cases.  The  term  of  this  Court  to  which  this  suit 
was  remoYable  commenced  more  than  twenty  days  after  the 
petition  and  bond  were  filed  in  the  State  Court,  and  it  does 
not  appear  that  the  clerk  of  the  State  Court  refused  to  fur- 
nish a  copy  of  the  record.  On  the  contrary,  the  certified 
copy  of  the  record  filed  in  this  Court  was  certified  by  such 
clerk  on  the  18th  of  March,  1879.  The  two  cases  in  this 
Court,  of  Broadnax  v.  Eimer,  (13  Blatchf.  C.  G.  /?.,  366,) 
and  Bright  v.  Milwaukee  B.  B.  Co.^  (14  Id.j  214,)  are  au- 
thorities to  show  that  the  defendant  has  lost  its  right  to  per- 
fect the  removal  of  this  cause,  and  that  this  cause  must  be  re- 
manded. The  plaintiff  has  not  waived  the  delay  in  filing  the 
copy,  nor  does  the  allegation  in  the  afiidavit  of  the  defendants 
attorney,  that,  by  inadvertence,  the  copy  was  not  filed  on  the 
first  day  of  the'  term,  furnish  a  sufficient  excuse  to  authorize 
this  Court  to  say  that  it  acquired  jurisdiction  of  the  cause  by 
the  filing  of  the  copy  on  the  lOth  of  ApriL  The  case  last 
cited  is  authority,  also,  for  holding,  that  there  is  nothing  in 
§  5  of  the  Act  of  1^75  which  prevents  this  Court  from  re- 
manding this  cause.  The  case  of  Osgood  v.  Chicago  B.  B. 
Co.,  (6  BiaseUy  330,)  was,  on  the  facts  involved  in  the  decision 
of  it,  not  like  the  present  case.  The  copy  of  the  record  of 
the  State  Court  had,  in  that  case,  been  filed  in  the  Circuit 
Court  in  time  by  the  party  removing  the  cause,  and  the  cause 
had,  in  all  respects,  been  "removed"  to  the  Circuit  Court, 
within  the  language  of  §  5.  The  present  case  has  not  been 
"  removed "  to  this  Court,  because  that  has  not  been  done 
which,  under  §  8  of  the  Act,  authorizes  this  Court  to  proceed 
in  the  suit.  In  regard  to  what  is  said  in  the  case  in  6  BiaseU 
respecting  the  authority  of  the  Circuit  Court,  since  §  6  of  the 
Act  of  1875  was  enacted,  to  dismiss  and  remand  causes,  it 
may  be  observed,  that  the  provisions  of  it  are  enabling  and 
not  prohibitory,  and  that  they  are  such  as  not  to  indicate  any 
intention  in  Congress  to  take  away  from  the  Circuit  Court 
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the  power  of  remanding  a  cause  to  the  State  Court,  on  the 
ground  that  the  prescribed  prerequisites  necessary  to  author- 
ize the  Circuit  Court  to  proceed  in  the  cause  have  not  been 
<M>mpIied  with. 

The  motion  to  remand  this  cause  to  the  State  Court  is 
panted,  with  costs  to  be  taxed. 


D,  M.  Porter^  for  the  plaintiff. 
•  Charles  W.'  Bangs^  for  the  defendant. 


IsiDOBE   WOBMSEJB  AND   SiMON    WoEMSBB 


V8. 


Ghables  Dahlman,  Abthus  a.  Klink  and  Adolph  B.  Both. 

W.  brought,  snit  in  a  State  Court  of  New  York  a^am'^  D.  and  K.  and  R.,  as  oo- 
partnerB,  to  recoyer  on  a  promiasury  note.  Proeesa  was  served  on  D.  alone. 
He  alone  appeared.  W.  and  K.  were,  at  the  time  the  suit  was  commenred, 
citizens  of  New  York.  D.  and  R.  were,  at  that  time,  citizens  of  California. 
D.  took  proceedings,  nnder  snbdiyision  2  of  §689  of  the  Rerisf'd  Statutes,  to 
remoTO  the  suit,  so  far  as  it  co  cerned  hi  n,  into  this  Court,  without  notice  to 
(ho  attorney  for  W.  The  petition  for  removal  was  not  signed  or  verified  by 
IX,  but  by  D.'s  attorney  in  the  suit.  W.  moved  to  remand  the  cause  to  the 
Bute  Court:  Hell, 

(I.)  Subdivinon  2  of  g  6S9  of  the  Revised  Statutes  was  not  repealed  by  the  Act 
of  Mnrch  8d,  1875,  [\%  U,  S.  Staf,  at  Large,  470;) 

(2.)  The  suit  was  one  in  which  there  could  be  a  final  determination  of  the  con- 
troversy, so  far  as  concerned  D.,  without  the  pre-iencc  of  K.  and  R.,  as  parties; 

(3.)  Any  rights  which  W.  would  have  bad  as  against  E.  and  R.,  from  serving 
process  on  D.,  remain  to  W.  in  this  Court; 

(4.)  Notice  of  the  application  for  the  removal  was  not  necessary ; 

(5.)  The  petition  was  sufficiently  signed  and  rerified. 

(B'.*fare  BLATonFORD,  J.,  Southern  District  of  New  York,  May  1 4th,  1879.) 
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Blatchfobd,  J.  ThiB  suit  was  commenced  in  the  Su- 
perior Court  of  the  city  of  New  York,  Process  was  served 
on  the  defendant  Dahlman  alone.  He  appeared  in  the  State 
Court  in  the  suit,  and  the  complaint  was  put  in  and  he  an- 
swered it.  No  other  defendant  has  appeared  or  answered 
either  in  the  State  Court  or  in  this  Court.  The  plaintiffs  and 
the  defendant  Kline  were,  at  the  time  the  suit  was  commenced, 
citizens  of  the  State  of  New  York,  and  the  other  defendants 
were,  at  that  time,  citizens  of  the  State  of  California.  The  suit 
is  one  against  the  three  defendants  as  copartners,  to  recover 
on  a  copartnership  liability,  on  two  promissory  notes,  made  by 
the  defendants  as  copartners.  Dahlman  presented  to  the 
State  Court  a  petition,  veritied  April  Jst,  1879,  setting  forth, 
"  that  there  can  be  a  final  determination  of  the  controversy,  so 
far  as  it  concerns  your  petitioner,  without  the  presence  of 
the  other  defendants  as  parties  to  the  cause,"  and  *'  that  your 
petitioner  is  desirous,  so  far  as  concerns  him,  of  removing  the 
cause  to  the  United  States  Circuit  Court,"  and  praying,  "  that, 
so  far  as  it  concerns  him,  the  cause  may  be  removed  to  the 
next  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York."  The  necessary  bond  was  given,  and  was 
approved  by  a  Judge  of  the  State  Court.  It  does  not  appear 
that  the  plaintiffs'  attorney  had  notice,  in  the  State  Court,  of 
the  proceedings  for  removal,  or  that  any  order  of  removal  was 
made  by  the  State  Court.  The  defendant  Dahlman  has  filed 
in  this  Court  papers  certified  by  the  clerk  of  the  State  Court, 
as  a  copy  of  the  record  in  the  suit,  and  of  all  process,  plead- 
ings and  other  proceedings  in  it,  which  consist  of  the  sum- 
mons, notice  to  the  plaintiffs'  attorneys  of  Dahlman's  appear- 
ance, complaint,  answer  of  Dahlman,  petition  for  removal  and 
bond  on  removal.  On  filing  such  papers  in  this  Court,  the  de- 
fendant Dahlman  entered  a  rule  in  this  Court,  continuing  the 
cause  therein,  and  noting  his  appearance  therein  by  an  attor- 
ney, and  served  on  the  plaintiffs'  attorney  a  copy  of  such  rule 
with  notice  of  its  entry.  The  plaintiffs  now  move  to  remand 
the  cause  to  the  State  Court. 
.  It  is  plain  that  the  proceedings  for  removal  were  taken 
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not  under  the  Aft  of  March  3d,  1875,  (18  U.  S.  Stat  at  Largey 
470,)  but  under  the  2d  snbdivision  of  §  639  of  the  Eevised 
Statutes,  which  is  a  re-enactment  of  the  proyisionB  of  the  Act 
of  Jnly  27th,  1866,  (14  U.  8.  Stat,  at  La/rge^  306.)  Under 
the  Act  of  1875,  nothing  less  than  the  whole  suit  can  be  re- 
moved into  this  Conrt.  Under  the  Act  of  1866  and  subdi- 
vision 2  of  §  639  of  the  Eevised  Statutes,  the  suit  may  be  re- 
moved only  as  against  the  defendant  who  petitions  to  have  it 
removed  only  as  against  him. 

It  is  contended  for  the  plaintiffs,  that  subdivision  2  of 
§  639  of  the  Revised  Statutes,  is  repealed  by  the  Act  of  1875, 
as  being  in  conflict  with  the  provisions  of  that  Act.  I  am 
not  referred  to  any  case  in  which  it  has  been  distinctly  held, 
in  a  Federal  Court,  in  a  case  involving  the  point,  that  said  sub- 
division 2  is  repealed  by  the  Act  of  1875.  On  the  contrary, 
in  Girardey  v.  Moore^  (6  Central  Law  Journal^  78,)  it  was 
lield  by  Mr.  Justice  Bradley,  in  a  case  involving  the  point, 
that  said  Bubdivision  2  is  not  repealed  by  the  Act  of  1875 ; 
and  Judge  Dillon,  (Removal  of  CaaseSy  2d  edition^  p.  28,)  ob- 
serves, that  it  is,  probably,  the  better  view,  that,  if  a  case  is 
brought  within  the  provisions  of  the  Act  of  1866,  it  may  still 
be  removed  thereunder ;  that  cases  may  arise  of  sach  a  tfature 
that  they  would  fall  within  the  Act  of  1866,  and  not  within 
that  of  1875;  and  that,  in  such  event,  the  latter  Act  should 
not  be  held  to  repeal,  by  implication,  the  former.  This  is,  I 
think,  the  proper  view.  The  Act  of  1875  does  not  expressly 
repeal  said  subdivision  2  of  said  §  639 ;  and,  as  the  Act  of 
1375,  in  §  2,  only  relates  to  the  removal  of  the  whole  suit, 
while  said  subdivision  2  of  said  §  ti39  relates  to  the  removal 
of  the  suit  as  against  one  of  two  or  more  defendants,  if  the 
suit  is  one  in  which  there  can  be  a  final  determination  of  the 
controversy,  so  far  as  concerns  such  one  defendant,  without 
the  presence  of  the  other  defendants  as  parties  in  the  cause,  I 
concur  with  Mr.  Justice  Bradley  in  the  view  that  there  is  no 
conflict  between  the  provisions,  and  no  reason  why  both 
should  not  stand,  and  that  said  subdivision  2  of  said  §  639,  so 
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far  as  it  authorizes  a  def endaot  to  remove  a  cause  as  to  him,  is 
not  repealed  by  the  Act  of  1876. 

It  is  also  contended,  for  the  plaintiffs,  that  this  suit  is  not 
one  in  which  there  can  be  a  final  determination  of  the  con- 
troversy, so  far  as  concerns  Dahlman,  without  the  presence  of 
the  two  defendants  sued  with  him  as  copartners,  as  parties  in 
the  cause.  The  view  urged  is,  that,  as  the  three  are  sned  as 
copartners,  no  recovery  can  be  had  against  Dahlman  unless 
the  copartnership  shall  be  established,  and  that,  in  such  event, 
the  determination  must  be  against  the  three.  The  plaintiffs, 
as  part  of  their  causes  of  action  on  the  two  uotes,  set  forth,  in 
their  complaint,  that  they  signed  a  composition  of  such  notes, 
and  surrendered  them,  because  of  fraudulent  representations 
made  by  the  defendants,  inducing  such  signing  and  surrender. 
The  plaintiffs  contend,  that,  as  such  composition  was  one  with 
the  defendants  jointly  and  as  copartners,  the  controversy  can- 
not be  determined  without  the  presence  of  all  of  them. 

The  language  of  subdivision  2  of  §  639  of  the  Eevised 
Statutes  is  not  that  the  suit  must  be  one  in  which  there 
can  be  a  final  determination  of  the  whole  controversy  insti- 
tuted by  the  plaintiff,  as  regards  all  the  defendants,  without 
the  presence  of  all,  but  is  only  that  the  suit  must  be  one 
in  which  there  can  be  a  final  determination  of  the  contro- 
versy so  far  as  concerns  the  defendant  petitioning  for  re- 
moval, without  the  presence  of  the  other  defendants  as 
parties  in  the  cause.  I  do  not  see  why  this  controversy  can- 
not be  determined  finally,  so  far  as  concerns  Dahlman,  with 
him  alone  served  or  appearing  as  defendant.  He  cannot  now 
be  heard  to  allege  that  the  others  must  be  served  or  appear 
in  this  Court.  The  plaintiffs  have  the  right  to  proceed  at  the 
same  time  with  this  suit  in  the  State  Coart  as  against  the 
other  two  defendants.  As  this  is  a  suit  at  law,  and  the  State 
practice  governs  it,  if  the  plaintiffs,  serving  process  only  on 
Dahlman,  would,  if  the  suit  had  all  of  it  remained .  in  the 
State  Court,  and  it  had  been  tried  there  on  the  present  plead- 
ings, and  they  had  recovered  judgment,  have  been  entitled  to 
a  judgment  against  all  the  defendants  as  composing  the  co- 
partnership which  made  the  notes,  so  far  as  to  be  able  to  en- 
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force  snch  judgment  against  the  joint  property  of  all  such 
defendants,  and  against  the  separate  property  of  Dahlman, 
they  will  be  entitled  to  a  like  judgment,  with  like  effect,  in 
this  Court.  The  words  in  the  statute,  "  the  presence  of  the 
other  defendants  as  parties  in  the  cause,"  means  their  presence 
by  being  served  with  process  or  by  appearing.  Any  rights 
which  the  plaintiffs  would  have  had  in  the  suit  as  against  the 
other  two  defendants,  not  served  or  appearing,  by  reason  of 
the  service  on  or  appearance  of  Dahlman,  still  remain  to  the 
plaintiffs,  and  are  brought  into  this  Court  by  the  coming  of 
the  plaintiffs  and  of  Dahlman  into  this  Court. 

It  is  objected  by  the  plaintiffs,  that  the  petition  for  re- 
moval is  not  signed  or  verified  by  Dahlman,  but  is  signed  and 
verified  by  the  attorney  for  Dahlman  in  the  suit.  I  think  the 
petition  is  sufficiently  signed  and  verified. 

There  is  no  force  in  the  objection  that  notice  of  the  ap- 
plication for  removal  was  not  given  to  the  plaintiffs'  attorney. 

The  motion  to  remand  the  cause  is  denied. 

D.  M.  Porter^  for  the  plaintiffs. 

R,  S.  Newcombej  for  the  defendant  Dahlman. 
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The  Mercantile  Trust  Compant 

The  Lamoille  Yalley  Railroad  Company,  The  Montpelieb 
AND  St.  Johnsbury  Bailroad  Company,  The  Essex  Coun- 
ty Bailroad  Company,  Luke  P.  Poland  and  Albert  B. 
Jewbtt.    In  equity. 

The  plaintiff,  owning  first  mortgage  bonds  of  a  railroad  company,  brought  this 
snit,  in  this  Court,  to  foreclose  the  mortgage  and  remove  the  two  tnutees,  al- 
leging that  one  was  the  sole  trustee  In  a  claimed  preference  mortgage  of  the 
same  property,  which  be  was  seeking  to  foreclose  in  a  Court  of  the  State,  in 
which  proceeding  the  other  trustee  had  been  appointed  a  receiyer  of  the  prop- 
erty, and  was  in  possession.  There  were  demurrers,  and  a  plea  of  the  pen- 
dency of  those  foreclosure  proceedings,  and  a  plea  of  the  filing  of  a  crods-bill 
therein  by  the  trustees  of  the  first  mortgage,  for  foreclosure,  on  the  day  after 
the  filing  of  the  bill  in  this  suit,  in  which  this  plaintiff  was  named  a  defend- 
ant, and  on  whom  process  was  served,  by  an  order  of  the  State  Court,  out  of 
the  State,  before  the  service  of  the  subpcena  in  this  suit  The  case  was  heard 
on  the  pleas  set  down  for  argument  and  the  demurrers :  ffeid, 

(1.)  This  Court  will  not  stay  this  suit  until  the  proceedings  ia  the  State  Court 
shall  be  completed ; 

(2.)  This  Court  can  and  will  proceed  with  this  suit,  although  the  property  is  in 
the  possession  of  a  receiver  of  the  State  Court,  though  it  will  do  nothing  to 
disturb  such  possession,  or  to  interfere  with  the  receivership; 

(8.)  The  service  of  the  process  of  the  State  Court  on  the  plaintiff,  as  a  defendant 
to  the  cross-bill,  out  of  the  State,  was  not  effectual; 

(4  )  The  fact  that  the  mortgage  trustees  brought  the  cross-bill,  did  not  draw 
the  plaintiff  in,  and  make  him  a  party  to  it,  by  repressntatlon,  as  the  trustees 
represent,  in  the  suit,  only  the  rights  of  such  bondho'dera  as  join  in  it; 

(5.)  The  position  of  the  trustees  is  such  that  they  cannot  alone  properly  repre- 
sent the  bondholders,  and  no  refusal  by  them  to  foreclose,  after  a  request  by 
the  plaintiff,  need  be  shown ; 

(6.)  It  is  no  objection  to  this  suit  that  this  Court  cannot  settle  the  accounts  of 
the  receiver. 

(Before  Wheelva,  J.,  Vermont,  May  21st,  18^9.)  • 

Wheeler,  J.     This  is  a  bill  iu  equity  brought  by  the 
plaintiflF,  as  owner  and  holder  of  one  hundred  thousand  del- 
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kre  of  the  first  mortgage  bonds  of  the  raiboad  of  the  de- 
fendants, which  are  raiboad  corporations,  in  behalf  of 
itself,  and  all  other  like  owners  and  holders  who  are 
non-residents  of  the  State  of  Vermont,  and  wish  to  join 
therein,  for  a  foreclosure  of  the  mortgage,  and  removal  of 
the  trustees,  alleging  that  one  of  the  trustees  is  the  sole 
trustee  in  a  claimed  preference  mortgage  of  the  same  prop- 
erty, which  he  is  seeking  to  foreclose  in  the  State  Court,  in 
which  proceeding  the  other  trustee  has  been  appointed  a  re- 
ceiver of  the  property,  and  is  now  in  possession,  with  another 
person,  as  such  receiver.  Some  other  bondholders  have  be- 
come parties  here  with  the  plaintiff.  Some  of  the  defendants 
have  demurred  to  the  bill,  and  others  have  pleaded  the  pen- 
dency of  those  foreclosure  proceedings,  and  a  cross-bill  filed 
therein  by  the  trustees  of  the  first  mortgage,  for  foreclosure, 
on  the  day  after  the  filing  this  bill  in  this  Court,  in  which 
this  plaintiff  was  named  a  defendant,  and  on  whom  process 
was  served,  by  an  order  of  that  Court,^)ut  of  the  State,  be- 
fore the  service  of  the  subpoena  in  this  cause.  The  plaintiff 
set  down  the  pleas  for  argument,  and.the  cause  has  been  heard 
upon  the  pleas  and  the  demurrers. 

Before  proceeding  to  the  argument  of  the  questions  so 
raised,  it  was  moved,  in  behalf  of  the  defendants,  that  this 
Court  should  stay  these  proceedings  until  those  in  the  State 
Court  should  be  completed,  and  thereby  compel  the  plaintiff 
to  become  a  party  there,  if  not  already  one,  and  to  proceed 
there  instead  of  here.  But,  Courts  have  not  the  right  to  dis- 
own their  jurisdiction.  It  is  their  duty  to  hear  ^d  deter- 
mine causes  properly  brought  before  them,  and  to  determine 
whether  they  are  properly  so  brought,  if  such  question  arises, 
and  not  to  advise  or  compel  the  parties  to  go  elsewhere  for 
relief,  even  though  it  should  appear  that  the  relief  might 
better  be  obtained  elsewhere.  In  Magna  Charta,  chap.  XXIX, 
it  was  declared  by  the  King,  for  his  Courts :  NuUi  ven^emusy 
nvXU  negahifnuSy  aut  differemua^  rectanij  vel  justiiiam.  This 
is  fundamental  to  the  duties  of  Courts.  The  duty  cannot  be 
fulfilled  by  sending  parties  elsewhere  for  what  they  have  a 
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right  to  here,  nor  by  compelling  them  to  wait  nntil  some 
other  time  for  what  they  have  a  right  to  now.  If  the  plaint- 
iff has  a  right  to  prosecute  this  suit  in  this  Court,  it  has,  also, 
the  right  to  have  it  proceeded  with  according  to  the  course  of 
the  Court,  and,  as  question  is  made  as  to  whether  it  has  the 
right  to  so  proceed,  it  has  the  right  to  have  that  question 
heard  and  determined,  as  may  appear  to  be  right,  also. 
There  was  no  proper  course  but  to  hear  the  parties  upon  the 
questions  raised,  and  there  is  no  proper  way  now  but  to  pass 
upon  them. 

It  is  familiar  learning,  that,  upon  the  demurrers,  the  bill 
is  to  be  taken  as  true,  and  that,  upon  the  pleas,  the  bill  and 
pleas  are  all  to  be  taken  as  true,  unless  inconsistent,  in  which 
case  the  allegations  in  the  pleas  prevail.  These  pleadings 
here  raise  two  principal  questions,  both  of  which  have  been 
very  thoroughly  argued  by  counsel  familiar  with  questions  of 
this  sort,  and  with  these  subjects.  The  first  is,  whether  this 
Court  should  proceed  at  all,  or  has  jurisdiction  to  do  so,  while 
the  property  which  is  the  subject  of  the  controversy  is  in  the 
custody  of  the  State  Court,  in  the  hands  of  its  receivers. 
This  question  arises  upon  both  the  demurrers  and  the  pleas, 
for  the  fact  of  the  receivership  is  alleged  in  the  bill  as  weU 
9£  in  the  pleas. 

That  this  Court  ought  not  to,  and  cannot  lawfully,  go  so 
far  with  the  proceedings  as  to  take  the  possession  of  the  prop- 
erty from  that  Court,  or  as  to  in  any  manner  interfere  with 
the  possession  of  it  by  that  Court,  or  its  officers,  is  not  dis- 
putable. Such  a  course  would  be  contrary  to  the  provisions 
of  the  statute  of  the  United  States,  {JRev.  Stat.y  sec.  720,) 
which  prohibits  the  writ  of  injunction  from  being  granted 
by  any  Court  of  the  United  States,  to  stay  proceedings  in  any 
Court  of  a  State,  unless  authorized  by  some  law  relating  to 
bankruptcy.  Although  the  possession  might  be  trenched 
upon  by  some  process  or  proceeding  different  from  an  injunc- 
tion in  form,  still  the  effect  would  be  the  same  as  if  the  pro- 
ceedings of  the  State  Court  should  be  stayed,  and  the  statute 
would  be  violated  in  spirit,  if  not  in  letter.    And,  if  there 
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were  no  such  statute,  as  the  jurisdiction  of  the  two  Courts  in 
this  class  of  cases  is  concurrent,  and  not  revisory  one  of  the 
other,  the  one  first  acquiring  jurisdiction,  by  proceedings  in- 
volving the  possession  of  specific  property,  could  not,  upon 
common  and  well-settled  principles,  be  disturbed  in  such  pos- 
session by  the  other,  while  the  proceedings  involving  the 
possession  should  be  pending.  The  right  to  the  possession  of 
the  property  would  be  as  exclusive  as  that  to  the  rest  of  the 
proceedings.  So,  the  debatable  question  here  is,  not  whether 
this  Court  will  grant  relief  that  will  disturb  the  possession  of 
the  State  Court,  for,  surely,  it  will  not  do  that,  but  whether  it 
will  hear  and  determine  any  question,  or  grant  any  relief,  con- 
cerning the  right  to  the  property,  and  not  extending  to  the 
possession,  while  that  Court  has  possession.  There  is  nothing, 
either  in  the  letter  or  the  spirit  of  the  statute,  that  prohibits 
a  party  having  a  question  of  right,  or  a  claim  to  relief,  that 
can  be  determined  without  meddling  with  the  possession  of 
any  Court,  from  having  the  question  determined  or  the  relief 
granted  by  any  Court  of  competent  jurisdiction  for  the  pur- 
pose. Neither  is  there  anything  in  the  nature  of  things 
which  should  prevent.  There  could  be  no  conflict  between 
Courts  or  their  oflScers,  growing  out  of  such  proceedings,  nor 
are  there  any  apparent  evils  likely  to  follow.  Neither  do  the 
authorities  go  to  that  length.  In  Peck  v.  Jenness^  (7  TTow.^ 
612,)  Mr.  Justice  Qrier,  in  delivering  the  opinion  of  the 
Court,  said,  that  the  Court  having  the  possession  of  the  prop- 
erty should  have  the  disposition  of  "  every  question  which 
occurs  in  the  case,"  not  including  in  the  statement  every  ques- 
tion concerning  the  property.  The  cases  which  have  followed 
are  consistent  with  that  distinction,  and,  in  view  of  it,  Watson 
V.  JoneSy  (13  Wall.,  679,)  is  not  at  variance  with  the  others. 
The  right  of  the  State  Court  to  the  possession  of  the  property 
during  the  continuance  of  the  litigation  before  that  Court  in- 
volving the  possession,  was  sedulously  respected,  and  the  re- 
lief granted  was  carefully  shaped  to  the  disposition  of  the 
possession  by  the  State  Court.  In  that  case,  Mr.  Justice 
Miller,  after  stating  the  pleadings  and  proceedings,  and  that 
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the  bill  contained  a  special  prayer  for  relief  that  would  inter- 
fere with  the  possession  and  disposition  of  the  property  by 
the  State  Court,  and  that  it  contained  a  general  prayer  that 
wonld  cover  other  relief,  said :  "  Under  this  prayer  for  gene- 
ral relief,  if  there  was  any  decree  which  the  Circuit  Court 
could  render  for  the  protection  of  the  right  of  the  plainti£k, 
and  which  did  not  enjoin  the  defendants  from  taking  poBses- 
sion  of  the  church  property,  and  which  did  not  disturb  the 
possession  of  the  Louisville  Chancery,  that  Court  had  a  right 
to  hear  the  case  and  grant  that  relief."  The  authority  of 
that  case  has  not  been  questioned  by  the  Court  which  decided 
it,  and  it  is  not  open  to  question  here.  In  this  case,  afi  in 
that,  some  of  the  relief  which  the  bill  might  cover  would  in- 
terfere with  the  possession  of  the  State  Court,  and  some  of  it 
would  not.  The  execution  of  an  order  of  sale,  under  the 
provisions  of  the  mortgage,  or  of  an  order  for  the  delivery 
of  possession,  under  other  provisions,  would  have  that  direct 
effect,  and,  perhaps,  the  general  prayer  for  relief  would  covct 
either ;  but,  as  before  mentioned,  it  is  clear  that  the  plaintiff 
cannot  have  such  relief.  None  can  be  had  except  that  which 
will  not  interfere  with  the  present  possession.  A  decree  of 
foreclosure  would  not.  It  would  only  cut  off  the  equity  of 
redemption  of  the  plaintiff's  bonds,  which  the  mortgagors 
now  have,  and  would  not  affect  the  possession  at  all,  but  only 
the  right.  {Ca/rpenter  v.  Millard^  38  F<.,  9 ;  Shaw  v.  Chamr 
lerlin,  45  Vt,  512 ;  Brooks  v.  Vt.  Cent.  R.  R.  Co.,  14  Blatchf. 
C.  C.  R.y  463.)  A  mortgagee,  in  Vermont,  may  have  an  ac- 
tion of  assumpsit  to  recover  his  debt,  an  action  of  ejectment 
to  recover  possession  of  the  mortgaged  premises,  and  a  suit 
in  equity  to  foreclose  the  right  to  redeem,  all  going  on  at  the 
same  time,  each  in  a  different  Court  from  either  of  the  others, 
and  neither  will  interfere  with  the  other,  nor  will  the  pen- 
dency of  any  of  them  abate  either  of  them.  The  remedy  in 
each  case  is  distinct  from  that  in  the  others.  This  was  so  at 
the  common  law. 

The  objection  on  account  of  the  receivership  cannot  pre- 
vail to  prevent  proceeding  in  this  cause,  so  far  as  it  can  go 
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without  interfering  with  the  receivership ;  and  a  decree  of 
foreclosure  can  be  had,  if  the  plaintiff  is  otherwise  entitled  to 
one,  without  involving  snch  interference. 

The  other  principal  qnestiori  is,  whether  the  State  Court 
had  the  Bame  parties  before  it,  either  actaally  or  by  repre- 
sentation,  for  the  same  relief,  so  that  it  had  jurisdiction  of 
the  cause,  before  the  parties  were  brought  before  this  Court, 
so  as  to  give  jurisdiction.  One  branch  of  this  question  is, 
whether  the  service  of  the  process  of  the  State  Court  upon 
the  plaintiff  here,  as  a  defendant  to  the  cross-bill  there,  out 
of  the  State,  would  be  effectual.  A  party  having  property 
within  a  State  submits  it  to  the  laws  of  the  State  and  to  such 
proceedings  as  they  provide  for,  and,  if  they  provide  for  pro- 
ceedings against  it  without  personal  service,  or  even  without 
any  service,  he  must,  probably,  submit  to  them ;  but  he  cannot 
justly  be  compelled  to  submit  to  any  process  which  the  laws 
of  the  State  do  not  provide  for.  The  laws  of  the  State  of 
Vermont  provide  for  service  upon  non-residents,  in  Chancery 
cases,  by  publication  in  a  particularly  specified  manner. 
{G€n,.Stat.y  249,  see.  21.)  They  also  provide  for  constructive 
service  upon  non-resident  defendants  whose  property  is  at- 
tached, in  actions  at  law,  {Gen.  Staty  296,  see.  48  ;)  and,  also, 
for  service  in  various  modes  upon  non-resident  defendants 
in  divorce  proceedings.  But  they  nowhere  provide  for 
any  order  by  the  Courts  of  Chancery,  to  serve  their  pro- 
cess out  of  the  State,  nor  for  serving  it  out  of  the  State,  in 
the  manner  in  which  this  was  served,  or  in  any  other  manner. 
Such  service  has  often  been  made,  sometimes  where  the 
Court  required  it,  in  order  that  actual  notice  might  be  given, 
as  a  matter  of  fairness,  and  sometimes  as  a  substituted  service. 
But,  whether  it'  is  operative  at  all,  as  the  only  service,  has 
been  much  doubted ;  and  that  question  was  expressly  avoided 
and  left  undecided  by  the  Supreme  Court  of  the  State,  in 
Che&ver  v.  Birchard^  {Pamphlet  Opinion  of  Steele,  J.,  10.) 
There  is  no  known  decision  of  the  State  Court  holding  such 
service  to  be  good  or  bad,  but  there  are  several  that  hold  sim- 
ilar service  in  proceedings  at  law  to  be  wholly  void,  even  in 
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snitB  concerning  real  property  within  the  State.  {Propaga- 
tion Society  v.  Ballard^  4  FJJ.,  119 ;  Skinner  v.  McDanidy  4 
Vt.y  418.)  The  Conrt  has  no  jnriadiction  or  authority  to  act 
without  the  State,  and  it  is  not  easy  to  see  how  it  can  affect 
any  party  by  anything  done  by  it,  or  nnder  its  order,  without 
the  State ;  nor  how  it  can  affect  any  right  within  the  State 
belonging  to  parties  without,  otherwise  than  by  proceedings 
under  and  according  to  the  laws  of  the  State.  As  viewed 
here,  that  service  was  not  operative  upon  the  plaintiff,  nor 
such  as  it  was  bound  to  take  any  notice  of. 

But,  if  thai  service  had  been  operative,  a  question  whether 
the  proceeding  to  which  it  would  make  the  plaintiff  a  party 
was  a  proper  one  for  obtaining  the  relief  sought  here,  would 
still  remain.  It  would  have  made  the  plaintiff  a  defendant 
to  a  cross-bill  for  the  foreclosure  of  a  mortgage  securing  its 
own  debt,  which  might  not  be  a  very  favorable  position  in 
which  to  obtain  the  affirmative  relief  of  foreclosure  in  its  own 
favor. 

It  is  urged,  however,  that,  because  the  mortgage  trustees 
are  parties,  they  draw  the  plaintiff  in  and  make  it  a  party,  by 
representation,  whether  it  will  or  not.  The  trustees  hold  the 
legal  title  to  the  mortgaged  estate,  but  not  the  mortgage 
debt.  It  is  quite  familiar  doctnne,  that  a  mortgage  is  inci- 
dent to  the  debt,  which  is  always  the  principal  thing.  The 
default  which  would  forfeit  the  estate  would  be  to  the  bond- 
holders owning  the  debt,  not  to  the  trustees  holding  the  legal 
estate.  The  trustees  could  not  foreclose  the  mortgage  with- 
out the  support  of  the  bondholders,  or  some  of  them,  in  it. 
If  they  should  undertake  to  do  so,  and  no  bondholder  aboold 
come  in  and  prove  his  bonds,  they  could  have  no  complete 
decree.  But,  bondholders  may  foreclose  and"  have  a  full  de- 
cree^  whether  the  trustees  will  or  not.  At  the  argument, 
counsel  very  familiar  with  these  subjects  were  pressed  to 
show  a  case  where  a  bondholder  had  undertaken  to  foreclose 
and  been  denied  that  relief,  but  no  such  case  was  produced ; 
and  it  was  admitted  there  were  none.  The  bondholders  have 
control  of  the  bonds  and  the  trustees  have  not.    This  is  what 


MAY,   1879.  331 


The  Mercantile  Tnist  Company  v.  The  Lamoille  Valley  Railroad  Company. 


was  meant  in  Brooks  v.  Yt.  Central  R,  R,  Co,^  in  stating  that 
the  trustees  were  not  agents  for  the  bondholders,  and  what 
was  understood  to  be  the  effect  of  the  authorities  cited  there 
in  support  of  that  proposition.     It  has  been  many  times  held, 
against  the  objection  of  the  mortgagors  that  all  were  not 
joined  in  a  proceeding  to  foreclose,  that  all  need  not  be 
joined,  which  seems  to  be  very  plain.    It  is  equally  plain, 
that  some  must  join,  at  some  stage,  in  order  to  have  a  perfect 
decree.     Suppose  some  do  join  and  others  do  not,  and  a  de- 
cree perfected  to  foreclose  the  right  to  redeem  the  bonds  of 
those  who  do,  and  not  of  the  rest.     If  the  property  should  be 
redeemed  from  that  decree  that  would,  not  pay  the  other 
bonds,  nor  cut  off  the  owners  of  them  from  their  right  to 
foreclose.     If  it  should  not  be  redeemed,  while  the  right  of 
the  mortgagors  to  it  would  be  extinguished,  that  of  theTiold- 
ers  of  the  bonds  not  foreclosed  would  not  be,  but  would  still 
remain  as  against  those  who  did  foreclose,  and  could  be  en- 
forced.   ( Wright  v.  Pa/rlcer^  2  Aih,^  212 ;  Lemgdon  v.  Keithj 
9  VUy  299 ;  Belding  r.  Maidy,  21  Vt,  550 ;   Brooks  v.  Vt. 
Cent/ral  R.  R.  Co.,  14  Blatchf.  C.  C.  R.,  463.)    This  shows, 
that,  when  the  trustees  foreclose,  the  bondholders  who  join 
are  the  real  parties  and  foreclose  in  behalf  of  their  own  rights, 
through  the  trustees,  and  that  the  trustees  do  not  represent 
the  rights  of  any  who  do  not  join.     In  an  action  of  eject- 
ment, depending  upon  the  strict  legal  title,  it  would  b6  dif- 
ferent.    There,  the  trustees  could  prevail  alone,  without  the 
bondholders,  but  the  bondholders  could  do  nothing  without 
the  trustees.    But,  in  equity,  the  real  owner  is  regarded  and 
the  nominal  owner  is  not.    And,  as  this  case  is  situated,  the 
trastees  may  not  represent  all  the  rights  of  the  bondholders 
88  well  as  they  would  in  ordinary  cases.    Poland,  one  of  the 
trastees  in  the  first  mortgage,  is  sole  trustee  in  another  mort- 
gage, claimed  to  have  preference.     The  State  Court  has  the 
trastees  of  both  parties  to  the  proceedings  there.    With  the 
trastees  as  parties  alone,  the  only  decree  there  could  be  would 
be,  either  that  he  should  be  foreclosed  unless  he  should  pay 
himself  and  the  other  so  much  by  such  a  time,  or  that  both 
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should  be  foreclosed  unless  thej  shoald  pay  him  so  much  by 
such  a  time.  In  either  case  he  could  redeem  by  paying  him- 
self, which  would  not  accomplish  anything.  It  would  all  be 
within  himself.  He  cannot  represent  the  plaintifiEs  and  their 
opponents  at  the  same  time.  Bondholders  of  each  mortgage 
are  made  parties,  it  is  true,  and  such  as  may  fairly  represest 
the  interests  common  to  each  class,  but,  if  so,  they  do  not 
represent  in  fact  all  others  of  the  same  classes.  They  can 
only  act  for  themselves.  Whether  those  proceedings  shall 
abate  this  suit,  depends  as  well  upon  its  being  for  the  same 
relief  in  full,  as  upon  being  between  the  same  parties,  and  the 
relief  available  there  might  fall  far  short  of  an  effectire  fore- 
closure, as  is  sought  here.  This  is  not  the  fault  of  the 
trustees,  but  of  the  position  in  which  they  have  been  placed 
by  those  who  have  made  them  trustees. 

It  is  said,  in  behalf  of  one  demurring  party,  that  the 
bill  does  not  show  any  request  from  the  plaintiff  to  the 
trustees  to  foreclose,  smd  that  they  are  not  entitled  to  pro- 
ceed in  their  own  behalf  without  such  request  and  a  refusal 
or  failure  to  comply.  It  is  true,  that  no  such  request  is 
alleged,  so  far  as  has  been  observed,  but  it  is  also  tme,  for 
the  reasons  just  stated,  that  none  would  be  of  any  avail. 
The  trustees  are  not  so  situated  that  they  can  foreclose  alone. 

It  is  also  objected,  that  this  Court  cannot  proceed  to  a 
decree  of  foreclosure  in  behalf  of  the  plaintiff,  because 
such  a  decree  cannot  be  perfected  without  ascertaining  the 
sum  due  in  equity,  and  that  this  Court  cannot  settle  the 
accounts  of  the  receivers,  to  ascertain  how  much  there  is  in 
their  hands  to  apply  on  the  mortgage  debt,  because  it  has  no 
jurisdiction  over  them.  It  is  true,  that  this  Court  cannot 
settle  their  accounts.  It  is  also  true,  that  they  were  not 
appointed  in  a  suit  to  which  the  plaintiff  was  a  party;  if  the 
plaintiff  had  been  a  pai*ty  there,  it  could  not  maintain  this 
suit  here ;  they  were  appointed  in  a  suit  between  others  and 
the  mortgagors.  The  sum  due  in  equity  is  to  be  ascertained 
by  fixing  the  amount  lawfully  due  after  deducting  payments. 
The  source  from  which  the  mortgagors  derive  means  of  pay- 
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ment,  or  what  means  they  might  derive  if  they  could  have 
their  property,  or  how  much  it  would  pay  if  the  plaintiff 
had  it,  or  the  avails  of  it,  is  of  no  consequence,  unless  the 
plaintiff  has  bad  it.  It  was  the  duty  of  the  mortgagors  to 
make  payment,  and  that  their  property  got  into  litigation  is 
no  lawful  excuse  for  not  making  it.  All  payments  which 
they  make  or  procure  to  be  made,  before  the  accounting,  will 
apply  as  payment  to  keep  down  the  sum  due,  and  all  made 
afterwards,  and  before  the  expiratiqn  of  the  time  of  redemp- 
tion, will  help  them  redeem.  If  they  would  have  their 
property  in  the  custody  of  a  Court  apply  in  either  way,  they 
must  relieve  it  from  the  custody,  so  it  can  be  applied,  the 
same  as  if  it  had  been  attached  or  taken  in  execution,  in 
some  suit  against  them.  This  may  be  unfortunate,  but,  if  so, 
it  is  due  to  the  insolvency  of  the  mortgagors,  not  to  the  fault 
of  the  plaintiff. 

Many  books  and  cases  ha^e  been  cited  in  behalf  of  the 
defendants,  in  support  of  their  objections,  in  many  of  which 
there  are  rulings  and  dicta  which  would  be  strongly  in  their 
favor  if  the  questions  had  arisen  in  the  same  way,  and  the 
proceedings  had  been  to  the  same  purpose  and  effect  as 
these ;  more  than  time  and  space  admit  of  specific  reference 
to.  What  is  said  in  some  of  them  is  with  reference  to 
the  effect  of  citizenship  of  actual  parties  upon  the  question 
of  jurisdiction  of  the  Federal  Courts  ;  what  is  said  in  some 
others  is  in  respect  to  foreclosure  under  laws  which  require 
sale  of  the  property,  and  division  of  the  avails,  and  not  con- 
cerning a  foreclosure  to  merely  bar  the  equity  of  redemption ; 
and  in  none  of  them,  so  far  as  observation  has  extended,  has 
anything  been  held  upon  questions  precisely  like  these,  con- 
trary to  what  is  here  held,  or  said  which,  however  applicable 
there,  would  be  so  here. 

The  pleas,  although  not  to  the  whole  bill,  are  to  the  relief 
by  foreclosure,  and  as  such  cannot  stand ;  neither  can  the 
demurrers. 

However  desirable  it  might  be  that  this  cause  should  be 
before  a  Court  where  all  interested  in  the  property  could  be 
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made  parties,  and  all  rights  to  it  be  adjusted,  still,  as  the 
plaintiffs  have  the  right  to  come  into  this  Court  for  such 
relief  as  they  can  have  here,,  and  they  can  have  some  relief 
here,  the  Court  must  entertain  their  cause  in  respect  to  that 
relief.    The  pleas  and  demurrers  are  overruled^ 

Edward  J.  Phelps  and  Ouy  C.  Noble^  for  the  plaintiff. 

Bevjamin  F.  Fifidd^  Lake  P.  Poland  and  Harry  D. 
Hyde^  for  the  defendants. 


John  J.  Coebeti  vs.  Horatio  G.  Gibson. 

The  Major  General  commanding  the  Department  of  the  East,  in  the  Army  of 
the  United  States,  was  serred  with  a  wbpcena  duces  tecum,  in  this  sdt,  re- 
qniring  him  to  produce  in  Court  official  papers  on  file  in  the  office  of  the 
lieadqaarters  of  snch  Department.  A  motion  was  made  that  sach  wbpcma 
be  set  aside.  It  appearing  that  copies  of  snch  papers  bonld  be  read  in  cyi- 
dence,  and  it  not  appearing  that  the  originals  wonldsenre  a  different  parpoae 
from  the  copies,  or  that  the  copies  could  not  be  procured :  Mdd,  that  the 
motion  must  be  granted. 

(Before  Benedict,  J.,  Eastern  District  of  New  t'ork,  May  26th,  1879.) 

Benedict,  J.  In  this  action,  the  plaintiff  has  served  upon 
Major  General  Hancock,  commanding  the  Department  of  the 
East,  in  the  army  of  the  United  States,  a  stibpcma  duces  tecum^ 
requiring  him  to  produce  "  all  books,  papers,  documents,  mem- 
oranda, letters  or  writings,  in  the  oflSce  of  the  headquarters 
of  the  Department  of  the  East,  relating  in  any  way  to  the 
plaintiff,  sometimes  called  Patrick  Corbett,  formerly  a  private 
in  Battery  E,  Third  Artillery,  U.  S.  Army,  and  his  arrest, 
trial  and  imprisonment  in  Fort  Wadsworth,  by  the  defendant, 
from  November  28th,  1877,  up  to  date,  now  in  your  custody, 
and  all  other  deeds,  evidences  and  writings  which  you  have 
in  your  custody  or  power,  relating  to  the  premises."    A  mo- 
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tibn  in  behalf  of  Major  General  Hancock,  to  set  aside  this 
mhpognay  is  now  made  by  the  Judge  Advocate  of  the  army. 
The  writ  exhibits  gross  irregularity  upon  its  face,  such  as, 
that  it  is  issued  in  the  name  of  the  People  of  the  State  of 
New  York ;  that  it  requires  the  production  of  the  papers  be- 
fore a  Judge,  instead  of  before  the  Court ;  that  it  is  not 
tested  in  the  name  of  the  Chief  Justice  of  the  United  States ; 
and  the  like.  But,  passing  these,  to  consider  the  question  as 
to  which  my  opinion  is  desired,  namely,  whether  Major  Gen- 
eral Hancock  can  properly  be  compelled,  by  a  subpcena  duces 
iecunij  to  produce  in  Court  official  papers  such  as  are  de- 
scribed in  this  svibpcma,  and  on  file  in  the  office  of  the  head- 
quarters of  the  Department  of  the  East,  I  remark,  that  such 
papers  are  to  be  deemed  public  documents  on  file  in  a  public 
office,  and  that  the  right  to  require  the  removal  thereof  from 
the  official  place  of  deposit,  for  production  in  the  various 
Courts,  would  cause  great  and  tmnecessary  inconvenience, 
without  any  corresponding  advantage.  The  general  rule  in 
regard  to  public  documents  is,  therefore,  applicable  to  such 
papers,  and  they  may  be  proved  by  an  authentic  copy.  The 
rule  referred  to  is  thus  stated  in  Oreenleqf^a  Evidence^  {vol. 
1,  seo,  484 :)  "  Every  document  of  a  public  nature,  which 
there  would  be  inconvenience  in  removing,  and  which  the 
party  has  a  right  to  inspect,  may  be  proved  by  a  duly  authen- 
ticated copy."  In  United  States  v.  Percheman^  (7  Pet^  51, 
85,)  it  was  held,  that  a  copy  of  a  public  document,  furnished 
by  an  officer  whose  duty  it  is  to  keep  the  original,  may  be 
read  in  evidence. 

The  only  reason  that  has  been  suggested  in  this  case,  for 
requiring  the  original  papers  in  question,  is,  that  their  pro- 
duction is  necessary,  because  copies  could  not  be  read  in  evi- 
dence. But,  as  already  stated,  copies  may  be  read,  and  the 
production  of  the  original  is,  therefore,  unnecessary.  Such 
being  the  case,  no  reason  exists  for  the  subpama  duces  tecum^ 
and  it  should  be  set  a^ide.  If  it  appeared  that  the  original 
papers,  when  produced,  would  serve  a  different  purpose  from 
the  copies,  or  that  the  copies  of  th6  papers  could  not  be  pro- 
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cured,  a  different  case  woxQd  be  presented.  An  order  will  be 
entered  setting  aside  th^  aubpc&na  in  question,  and,  also,  die 
Bvhpoma  issued  to  the  Inspector  Oeneral,  to  whicb  the  above 
remarks  are  also  applicable. 

W,  Frank  Severancey  for  the  plaintiff. 

Ilerbert  G.  HuU^  for  the  defendant. 


John  J.  Corbett  vs.  Horatio  G.  Gibson. 

After  this  cause  bad  been  set  down  for  trial  at  the  pr^ent  term,  the  defendiiDt 
moved  for  an  order  to  compel  the  plaintiff's  attorney  to  furnish  a  sworn 
statement  of  the  residence,  occupation  and  present  address  of  the  plaintiff: 
Heldf  that  the  motion  must  be  denied,  without  prejudice  to  other  proceedioga 
to  secure  the  preseDce  of  the  plaintiff  at  the  trial. 

(Before  Beitvdiot,  J.,  Eastern  District  of  New  York,  May  27th,  1879.) 

Benedioi,  J.    This  case  having  been  set  down  to  be  tried 
at  the  present  term,  the  defendant  now  moves  for  an  order 
compelling  the  plaintiff's  attorney  to  furnish  a  sworn  state- 
ment of  the  residence,  occupation  and  present  address  of  the 
plaintiff.     It  is  not  to  be  doubted^  that  the  plaintiff*  in  whose 
name  the  action  is  brought  is  a  real  person,  whose  identity  is 
known  to  the  defendant.    That  the  suit  is  authorized  by  the 
plaintiff  is  proved  by  the  fact  that  the  complaint  is  sworn  to 
by  the  plaintiff  personally.    The  moving  papers  contain  no 
facts  leading  to  the  supposition  that  the  plaintiff  has  died 
since  the  c(ynmencement  of  the  suit,  and  such  death  is  not 
suggested.    The  order  sought  is  not,  therefore,  required  for 
the  purpose  of  enabling  the  plaintiff*  to  be  identified,  or  to 
ascertain  the  fact  of  his  present  existence.    Neither  is  there 
any  reason  for  the  order,  on  the  main  ground  upon  which  it 
is  urged  here,  namely,  to  enable  the  defendant  to  examine  the 
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plaintifE  preyions  to  the  trial,  in  accordance  with  the  practice 
in  the  Conrts  of  the  State,  because  no  snch  right  exists  in 
enitfl  in  the  Conrts  of  the  United  States.  (Beardsley  v.  Lit- 
telly  14  Blatohf.  C.  G.  li.,  102.)  Nor  does  the  desire  to  apply 
for  security  for  costs  from  the  plaintiff,  if  he  prove  to  have 
become  a  non-resident,  afford  ground  for  the  order,  because, 
the  application  to  compel  security  for  costs  would  not  now  be 
granted,  a  near  day  having  been  fixed  for  the  trial  of  the 
cause,  by  consent  of  the  defendant,  without  any  intimation 
that  security  for  costs  was  desired,  although  it  appears  that 
all  the  facts  leading  to  a  supposition  that  the  plaintiff  has  be- 
come a  non-resident  have  been  known  to  the  defendant  for 
several  months.  It  must,  therefore,  be  held,  that,  in  the 
present  case,  no  sufficient  ground  for  the  order  sought  has 
been  made  to  appear,  and  the  motion  must  be  denied. 

In  denying  the  motion,  I  do  not  intend  to  be  understood 
to  deny  the  right  of  the  defendant  to  have  the  plaintiff  in 
Court  at  the  trial.  While,  in  most  cases,  no  reason  exists  for 
the  presence  of  the  opposite  party  on  the  trial,  in  the  present 
ease  it  may  well  be  that  justice  cannot  be  done  without  the 
attendance  of  the  plaintiff,  in  order,  among  other  things,  that 
he  may  be  examined  as  a  witness  upon  the  question  of  dam- 
ages, and  also  in  regard  to  his  interest  in  the  action.  The 
present  motion,  although  the  prayer  is  for  such  other  relief 
as  may  be  required,  can  hardly  be  treated  as  an  application  to 
postpone  the  trial  until  the  whereabouts  of  the  plaintiff  can 
be  ascertained  and  his  presence  on  the  trial  secured.  That 
relief,  if  it  be  desired,  would  properly  be  made  the  subject  of 
an  application  by  itself,  and  upon  different  papers. 

For  these  reasons  the  present  motion  is  denied. 


TT.  Frank  Severance  for  the  plaintiff. 

Herbert  G.  Hull,  for  the  defendant. 
Vol.  XVI.— 22 
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The  United  States  vs.  Deboignb  M.  Behtneit. 

There  is  no  provision  of  law  whereby  an  indictment  fonnd  in  a  Circuit  Cooxt 
can  be  remitted  by  it  to  the  District  Conrt,  unless  the  District  Attorney 
deems  it  necessary. 

The  provisions  of  §  3,898  of  the  Revised  Statutes,  as  amended  by  §  1  of  the 
Act  of  July  12th,  1876,  (19  U.  &  8ta*,  at  Large,  90,)  which  forbid  the  deposit- 
ing in  the  mail,  of  any  obscene  or  indecent  publication,  are  not  repogntnt  to 
any  provision  of  the  Constitution  of  the  United  States. 

It  is  not  necessary  that  an  indictment  under  that  statute,  in  respect  to  a  book, 
should  set  forth  in  haee  verba  the  alleged  obscene  book,  or  the  alleged  obscene 
passages  in  it,  if  the  indictment  states  that  such  book  is  so  indecent,  that  it 
would  be  offensive  to  the  Coon  and  improper  to  be  placed  on  its  records,  and 
that,  therefore  the  jurors  do  not  set  forth  the  same  in  the  indictment,  and  if 
the  book  is  sufficiently  identified  in  the  indictment  for  the  defendant  to  know 
what  book  is  intended. 

The  defendant  can  always  procure  information  of  the  charge  which  he  is  to 
meet,  so  far  as  regards  being  furnished  with  a  copy  of  the  publication,  or  with 
a  copy  of  the  alleged  obscene  parts  of  it»  by  applying  to  the  Courts  before  the 
trial,  for  particulars. 

The  question  whether,  on  the  matter  alleged  to  be  obscene,  a  verdict  that  It  is 
obscene  would  be  set  aside,  as  clearly  against  evidence  and  reason,  can  be 
fully  raised  before  the  trial,  by  a  motion  to  be  made  on  the  indictment  and  a 
bill  of  particulars ;  and,  under  all  other  circumstances,  it  is  for  the  jory  to 
say  whether  the  matter  is  obscene  or  not. 

A  pamphlet  of  24  pages,  consisting  of  a  sheet  and  a  half  secured  together  by 
stitching,  and  with  a  cover  of  four  pagfes,  and  having  a  title  page,  is  properly 
described  as  a  book,  in  an  indictment  under  said  statute. 

Whether  a  count  in  respect  to  a  publication  merely,  without  averring  what  kind 
of  publication,  is  bad  for  uncertainty,  quere. 

It  is  sufficient  if  the  indictment  alleges  that  the  defendant  knowingly  deposited 
the  obscene  book,  without  alleging  that  he  knew  it  to  be  non-mailable  matter 
under  the  statute. 

It  was  proper  to  exclude,  on  the  trial,  a  question  put  to  the  defendant,  as  a  wit- 
ness, as  to  whether,  at  any  time,  in  the  sale  or  mailing  of  the  book,  he  did  it 
with  a  knowledge  or  belief  that  it  was  obscene. 

The  District  Attorney  having,  at  the  trial,  marked  the  particular  portions  of  the 
book  which  he  claimed  to  be  within  the  statute,  and  having  stated  that  he  did 
not  rely  on  any  others,  the  Court  properly  refused  to  permit  the  counsel  for 
the  defendant  to  read  to  the  jury  any  portions  of  the  book  except  the  parts 
so  marked,  unless  they  were  in  immediate  connection,  to  qualify  ihe  parts  so 
marked.    The  marked  parts  and  the  contexts  of  the  same  were  read  to  the 
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jury  and  commented  on  by  the  defendant's  eonnsel  in  hie  smnming  up,  and 
each  one  of  the  jurors  had  a  copy  of  the  book  in  his  hand  during  the  reading 
and  took  the  same  with  him. 

The  Court  properly  refused  to  permit  the  defendant's  counsel  to  read  from 
other  books  clauses  of  alleged  similar  character,  by  way  of  illustration. 

The  Court  properly  charged  the  jury,  that  the  test  of  obscenity,  within  the 
meaning  of  said  statute,  is,  whether  the  tendency  of  the  patter  is  to  deprave 
and  corrupt  the  morals  of  those  whose  minds  are  open  to  such  influences,  and 
into  whose  hands  a  publication  of  the  sort  may  fall. 

The  object  of  the  use  of  the  obscene  words  is  not  a  subject  for  consideration. 

The  statute  differs  from  no  other  crimiDsl  statute,  so  as  to  require  a  different, 
role  as  to  a  reasonable  doubt,  on  the  evidence. 

During  the  absence  of  the  jury,  the  Court  sent  to  them  by  the  officer  in  charge, 
and  in  the  absence  of  the  prisoner,  after  exhibiting  the  same  to  the  counsel 
for  the  prisoner,  a  direction  in  writing  that  they  might  deliver  a  sealed  ver- 
dict to  said  officer  and  then  separate.  They  delivered  a  sealed  verdict  to 
said  officer,  and  then  separated.  The  next  day  they  came  into  Court,  and  an- 
nounced, by  their  foreman,  that  they  had  agreed  on  a  verdict,  and  that  he 
had  handed  a  sealed  verdict  to  said  officer.  The  jury  then  rendered  a  ver- 
dict of  guilty,  as  stated  in  such'  sealed  verdict,  which  was  received  by  the 
Court  from  said  officer,  in  the  presence  of  the  defendant,  and  which  was  there- 
upon announced,  and  recorded,  in  open  Court,  as  a  verdict  of  guilty.  The 
jury  were  then  poUed,  at  the  request  of  the  defendant,  and  each  of  the  jurors 
answered,  that  the  verdict  announced  was  his  verdict.  The  offence  was,  by 
the  statute,  declared  to  be  a  misdemeanor:  ndd^  that  no  ground  was  shown 
for  granting  a  new  triaL 

(Before  Blatchfokd,  Benedict  and  Choatb,  JJ.,  Southern  District  of  New  York, 
May  Sldt,  1879.) 

BlatchfcJed,  J.  The  indictment  against  the  defendant 
contains  two  counts.  The  first  count  avers,  that  the  defend- 
ant, *'  on  the  twelfth  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy-eight,  at  the 
Southern  District  of  New  York,  and  within  the  jurisdiction 
of  this  Court,  did  unlawfully  and  knowingly  deposit,  and 
cause  to  be  deposited,  in  the  mail  of  the  United  States,  then 
and  there,  for  mailing  and  delivery,  a  certain  obscene,  lewd 
and  lascivious  book,  called  '  Cupid's  Yokes,  or  The  Binding 
Forces  of  Conjugal  Life,'  which  said  book  is  so  lewd,  obscene 
and  lascivious,  that  the  same  would  be  offensive  to  the  Court 
here,  and  improper  to  be  placed  upon  the  records  thereof ; 
wherefore,  the  jurors  aforesaid  do  not  set  forth  the  same  in 
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this  indictment ;  which  said  book  was  then  and  there  indoeed 
in  a  paper  wrapper,  whicli  said  wrapper  was  then  and  there 
addressed  and  directed  as  follows :  G.  Brackett,  Box  S02, 
Granville,  N.  Y."   The  second  count  avers,  that  the  defendant, 
"  on  the  twelfth  day  of  November,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-eight,  at  the  South- 
ern District  of  New  York,  and  within  the  jurisdiction  of  this 
Court,  unlawfully  and  knowingly  did  deposit,  and  cause  to  be 
deposited,  in  the  mail  of  the  United  States,  then  and  there, 
for  mailing  and  delivery,  a  certain  publication  of  an  indecent 
character,  called  *  Cupid's  Yokes,  or  The  Binding  Forces  of 
Conjugal  Life,'  which  said  publication  is  so  indecent  that  the 
same  would  be  offensive  to  the  Court  here,  and  improper  to 
be  placed  on  the  records  thereof ;  wherefore,  the  jurors  afore- 
said do  not  set  forth  the  same  in  this  indictment ;  which  said 
publication  was  then  and  there  inclosed  in  a  wrapper,  which 
said  wrapper  was  then  and  there  addressed  and  directed  as 
follows,  to  wit :  G.  Brackett,  Box  202,  Granville,  N.  Y."    The 
defendant  was  tried  at  one  of  the  exclusively  criminal  terms 
of  this  Court,  held  under  the  provisions  of  sections  613  and 
658  of  the  Revised  Statutes,  by  the  District  Judge  for  the 
Eastern  District  of  New  York.     The  jury  rendered  a  verdict 
of  guilty,  and  the  defendant  has  moved  for  a  new  trial,  on  a 
case  and  exceptions,  and  also  to  set  aside  the  verdict,  and  for 
an  arrest  of  judgment  upon  the  same,  the  motion  being  made 
at  an  exclusively  criminal  term,  held  under  the  same  sections, 
by  the  Circuit  Judge  for  the  Second  Judicial  Circuit,  and  the 
District  Judges  for  the  Southern  and  Eastern  Districts  of  New 
York. 

Before  the  commencement  of  the  trial,  the  counsel  for  the 
defendant  moved  the  Court,  that  the  case  be  remitted  from 
this  Court  to  the  District  Court  for  this  District,  so  that  the 
defendant  might  be  there  tried,  and  thereby  acquire  a  right 
to  the  benefit  of  the  Act  of  March  3d,  1879,  (20  U.  S.  Stat, 
at  Large^  354,)  entitled  "  An  Act  to  give  Circuit  Courts  ap- 
pellate jurisdiction  in  certain  criminal  cases."  The  Court 
denied  the  motion.     The  Act  of  1879  provides,  that  ^  the 
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Circuit  Court  for  each  Judicial  District  shall  have  jurisdic- 
tion of  writs  of  error  in  all  criminal  cases  tried  before  the 
District  Court,  where  the  sentence  is  imprisonment,  or  fine 
and  imprisonment,  or  where,  if  a  fine  only,  the  fine  shall  ex- 
ceed the  sum  of  three  hundred  dollars.''  It  then  provides 
for  the  settlement  of  a  bill  of  exceptions,  and  for  the  allow- 
ance of  a  writ  of  error,  and  for  the  aflirmance  or  reversal,  by 
the  Circuit  Court,  of  the  judgment  of  the  District  Court, 
when  it  is  a  judgment  against  the  defendant,  in  a  criminal 
case.  In  this  case,  the  sentence  may  be  imprisonment  or  fine 
and  imprisonment,  or,  if  a  fine  only,  the  fine  is  to  be  not  less 
than  $100,  nor  more  than  $5,000.  But,  this  indictment  was 
found  in  this  Court  before  the  Act  of  1879  was  passed,  and 
there  is  no  provision  of  law  whereby  an  indictment  can  be 
remitted  by  a  Circuit  Court  to  a  District  Court,  unless  the 
District  Attorney  deems  it  necessary.  Such  is  the  provision 
of  §  1,037  of  the  Revised  Statutes.  Section  1,038  provides 
for  the  remission  of  an  indictment  from  the  District  Court 
to  the  Circuit  Court,  when,  in  the  opinion  of  the  District 
Court,  *'  difficult  and  important  questions  of  law  are  involved 
in  the  case,"  but  there  is  no  provision  under  which  a  Circuit 
Court  can,  of  its  own  motion,  or  on  the  application  of  the  de- 
fendant, remit  an  indictment  to  a  District  Court. 

The  case  states  as  follows :  "  The  prosecution  then  proved 
the  deposit,  by  the  defendant,  in  the  United  States  mail,  for 
mailing  and  delivery,  of  the  work  entitled  *  Cupid's  Yokes, 
or  The  Binding  Forces  of  Conjugal  Life.'  The  counsel  for 
the  prosecution  then  announced  that  he  had  marked  the  pass- 
ages in  the  work  abeady  in  evidence,  in  its  entirety,  which 
he  woxdd  read  to  the  jury,  and  with  the  reading  of  those 
passages  to  the  jury  he  rested  on  the  part  of  the  prosecu 
tion."  The  counsel  for  the  prisoner  thereupon  moved  for  the 
discharge  of  the  prisoner,  on  the  following  grounds,  to  wit : 
'^  1.  That  the  statute  under  which  this  indictment  has  been 
presented  is  not  warranted  by,  and  is  in  contravention  of,  the 
Constitution  of  the  United  States,  and  is,  therefore,  without 
force  and  void.    2.  That  the  indictment  itself  is  defective, 
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because  it  does  not  set  out  the  whole  pamphlet,  nor  localize 
in  any  way  in  it  the  matter  alleged  to  be  within  the  Btatute, 
nor  the  pafiBages  relied  upon  as  obscene  or  of  an  indecent 
character,  and  which  are  now,  for  the  first  time,  asserted  as 
the  grounds  of  this  prosecution.  3.  That  the  first  count  of 
the  indictment  is  not  sustained  by  the  proof,  for  it  avers  the 
deposit  of  a  hooh^  whereas  the  proof  shows  a  deposit  of  a 
pampfdet.  This,  under  the  statute,  is  a  fatal  variance.  4. 
The  second  count  is  also  liable  to  a  similar  objection.  It  avers 
the  deposit  of  '  a  certain  publication  of  an  indecent  charac- 
ter,' without  further  describing  it,  and  the  averment  is  not 
sustained  by  the  evidence  given.  It  is,  therefore,  void  for 
uncertainty.  5.  That  the  indictment  does  not  allege  an 
offence  under  the  statute,  in  that  it  does  not  set  forth  that 
the  said  pamphlet  is  ^  non-mailable '  under  said  statute,  and 
that  it  does  not  set  out  that  the  prisoner  knew  that  the  same 
was  non-mailable,  as  is  required  by  the  statute,  so  as  to 
constitute  an  offence  thereunder."  The  Court  denied  the 
motion. 

The  statute  under  which  this  indictment  proceeds  is 
§  3,893  of  the  Revised  Statutes,  as  amended  by  §  1  of  the 
Act  of  July  12th,  1876,  (19  U.  S.  Stat,  at  Zarge,^90.)  It  pro- 
vides as  follows :  "  Every  obscene,  lewd  or  lascivious  book, 
pamphlet,  picture,  paper,  writing,  print,  or  other  publication 
of  an  indecent  character,  *  *  *  are  hereby  declared  to 
be  non  mailable  matter,  and  shall  not  be  conveyed  in  the 
mails,  nor  delivered  from  any  post  office,  nor  by  any  letter 
carrier ;  and  any  person  who  shall  knowingly  deposit,  or  cause 
to  be  deposited,  for  mailing  or  delivery,  anything  declared  by 
this  section  to  be  non-mailable  matter  *  *  *  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  for  each  and 
every  offence,  be  fined  not  less  than  one  hundred  dollars  nor 
more  than  five  thousand  dollars,  or  imprisoned  at  hard  labor 
not  less  than  one  year  nor  more  than  ten  years,  or  both,  at  the 
discretion  of  the  Court."  The  question  of  the  constitution- 
ality of  this  statute,  so  far  as  the  offences  charged  in  this 
indictment  are  concerned,  seems  to  us  to  have  been  definitely 
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settled  by  the  decision  of  the  Supreme  Court  in  Mo  parte 
Jackson^  (6  OUo^  727.)  That  decision  related  to  a  statute  ex- 
cluding from  the  mail  letters  and  circulars  concerning  lot- 
teries, but  the  views  of  the  Court  apply  fully  to  the  presL^nt 
case. 

It  is  insisted  that  the  book  or  publication  alleged  in  the 
indictment  to  be  obscene,  lewd  and  lascivious  or  of  an  inde- 
cent character,  should  have  been  set  forth  in  haec  verba  in 
the  indictment,  or  that,  at  least,  the  passages  in  it  relied  upon 
as  obscene  or  of  an  indecent  character,  should  have  been  thus 
set  forth.  This  is  claimed,  on  the  view,  that  the  accused  has 
a  right  to  demand  a  precise  statement,  in  the  indictment,  of 
all  the  facts  constituting  his  alleged  offence.  The  indictment 
proceeds  on  the  ground,  that,  if  it  states  that  the  obscene, 
lewd  or  lascivious  book  is  so  obscene,  lewd  and  lascivious,  or 
that  the  publication  of  an  indecent  character  is  so  indecent, 
that  the  same  would  be  offensive  to  the  Court  and  improper 
to  be  placed  on  the  records  thereof,  and  that,  therefore,  the 
jurors  do  not  set  forth  the  same  in  the  indictment,  it  is  not 
necessary  to  set  forth  in  haeo  verba  the  book  or  publication 
or  the  obscene  or  indecent  parts  of  it  relied  on,  provided  the 
book  or  publication  is  otherwise  sufficiently  identified  in  the 
indictment  for  the  defendant  to  know  what  book  or  publica- 
tion is  intended. 

It  is  the  law  of  England,  as  decided  in  Bradlav^h  v.  The 
Queen^  (Z.  R.^  ZQ.  B.  Div.^  607,)  by  the  Court  of  Appeal,  that, 
in  an  indictment  at  common  law,  for  publishing  an  obscene 
book,  it  is  not  sufficient  to  describe  the  book  by  its  title  only, 
but  the  words  thereof  alleged  to  be  obscene  must  be  set  out, 
and,  if  they  are  omitted,  the  defect  will  not  be  cured  by  a 
verdict  of  guilty,  and  the  indictment  will  be  bad,  either  upon 
a  motion  in  arrest  of  judgment,  or  upon  a  writ  of  error.  This 
decision  reversed,  on  a  writ  of  error,  that  of  the  Queen's 
Bench  Division  in  The  Queen  v.  Bradlaugh^  (Z.  li.^  2  Q.  B. 
Dim.^  569.)  The  indictment  in  that  case  identified  the  book 
only  by  its  title,  and  it  neither  set  forth  the  book  nor  any 
part  of  it,  and  it  did  not  allege  any  reason  for  not  setting 
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forth  the  same.  The  concluaioii  arrived  at  by  the  Court  of 
Appeal  was,  that,  whenever  the  offence  consists  of  words 
written  or  spoken,  those  words  mnst  be  stated  in  the  indict^ 
ment,  and,  if  they  are  not,  it  will  be  defective  upon  demurrer, 
or  on  motion  in  arrest  of  judgment,  or  on  writ  of  error.  The 
Court  rejected  the  reason  given  for  not  setting  forth  on 
the  record  obscene  libels,  that  the  records  of  the  Court 
should  not  be  defiled  by  the  indecency,  and  it  pointed  out, 
that,  in  order  to  bring  the  indictment  before  it  within  the 
American  cases  cited  to  it,  referred  to  hereafter,  it  would 
have  been  necessary  to  aver  that  the  libel  was  so  indecent  and 
obscene  that  it  ought  not  to  appear  on  the  records  of  tiie 
Court. 

In  Commonwealth  v.  Hdlm^B^  (17  Mobs.^  336,)  the  indict- 
ment was  for  an  offence  at  common  law — ^publishing  an  ob- 
scene print,  in  a  book,  and  also  for  publishing  such  book. 
The  second  count  did  not  set  forth  the  book  or  any  part  of  it, 
but  alleged  that  it  was  so  obscene  that  it  would  be  offensive 
to  the  Court  and  improper  to  be  placed  on  the  records  thereof, 
and  that,  therefore,  the  jurors  did  not  set  it  forth  in  the  in- 
dictment. The  fifth  count  described  the  print.  The  de- 
fendant, after  conviction,  moved  in  arrest  of  judgment,  be- 
cause, in  certain  counts,  no  part  of  the  book  was  set  forth, 
and  because,  in  certain  other  counts,  the  print  was  not  so  par- 
ticularly described  as  it  ought  to  have  been,  so  that  the  jory 
might  judge  whether  the  same  was  obscene.  The  Court  said : 
'^  The  second  and  fifth  counts  in  this  indictment  are  certainly 
good,  for  it  can  never  be  required  that  an  obscene  book  and 
picture  should  be  displayed  upon  the  records  of  the  Court, 
which  must  be  done  if  the  description  in  these  counts  is  in- 
sufficient. This  would  be  to  require  that  the  public  itself 
should  give  permanency  and  notoriety  to  indecency,  in  order 
to  punish  it." 

In  Commonwealih  v.  TarioXy  (1  CusAinffj  66,)  the  indict- 
ment was  for  a  statutory  offence — publishing  and  distributing 
a  paper  containing  obscene  language.  The  indictment  set 
forth  what  it  alleged  to  be  the  purport  and  effect  of  the  paper 
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and  gave  no  excuse  for  not  setting  it  forth  in  haeo  verba. 
The  defendant,  after  conviction,  moved  in  arrest  of  judgment^ 
because  the  indictment  did  not  profess  to  set  ont  the  words 
or  tenor  of  the  publication,  bat  only  its  substismce,  and  did 
not  aver  any  reason  or  excuse  for  not  setting  out  the  words* 
The  Court  say :  "  In  indictments  for  offences  of  this  descrip- 
tion, it  is  not  always  necessary  that  the  contents  of  the  pub- 
lication should  be  inserted ;  but,  whenever  it  is  necessary  to 
do  BO,  or  whenever  the  indictment  undertakes  to  state  the 
contents,  whether  necessary  or  not,  the  same  rule  prevails  as 
in  the  case  of  libel,  that  is  to  say,  the  alleged  obscene  publi- 
cation must  be  set  out  in  the  very  words  of  which  it  is  com- 
posed, and  the  indictment  must  undertake  or  profess  to  do  60« 
by  the  use  of  appropriate  language.  The  excepted  cases 
occnr  whenever  a  publication  of  this  character  is  so  obscene 
as  to  render  it  improper  that  it  should  appear  on  the  record  ; 
and  then  the  statement  of  the  contents  may  be  omitted  alto- 
gether, and  a  description  thereof  substituted ;  but,  in  this  case, 
a  reason  for  the  omission  must  appear  in  the  indictment,  by 
proper  averments.  The  case  of  Commonwealih  v.  Holme%^ 
(17  Mass,^  836,)  furnishes  both  an  authority  and  a  precedent 
for  this  form  of  pleading.  In  the  present  case,  the  indict- 
ment sets  out  the  printed  paper  according  to  its  purport  and 
effect,  and  not  in  haec  verba^  or  according  to  its  tenor,  or  by 
words  importing  an  exact  transcript.  The  mode  of  pleading 
adopted  cannot  be  sustained,  and,  the  indictment  being  insuf- 
ficient, judgment  is  arrested." 

In  Commonwealth  v.  Sharples8^  (2  Serg,  cfe  Rawle^  91,)  the 
indictment  charged  that  the  defendant  '^  did  exhibit  and  show 
for  money  to  persons,  to  the  inquest  aforesaid  unknown,  a 
certain  lewd,  wicked,  scandalous,  infamous,  and  obscene  paint- 
ing, representing  a  man  in  an  obscene,  impudent  and  inde- 
cent posture  with  a  woman."  After  a  verdict  against  the  de- 
fendant, a  motion  in  arrest  of  judgment  was  made,  on  the 
ground  that  the  picture  was  not  sufficiently  described  in  the 
indictment.  On  this  point,  Ch.  J.  Tilghman  says :  *'  "We  do 
not  know  that  the  picture  had  any  name,  and,  therefore,  it 
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might  be  impossible  to  designate  it  by  name.  What,  then,  is 
expected }  Must  the  indictment  describe  minntelj  the  atti- 
tude and  posture  of  the  figures }  I  am  for  paying  some  re- 
spect to  the  chastity  of  our  records.  These  are  circumstances 
wliich  may  be  well  omitted.  Whether  the  picture  was  really 
indecent  the  jury  might  judge  from  the  evidence,  or,  if 
necessary,  from  inspection.  The  witnesses  could  identify  it 
I  am  of  opinion  that  the  description  is  sufficient.^  The  mo- 
tion in  arrest  was  overruled. 

In  The  People  v.  Oirardin,  (1  Michigan^  91,)  the  indict- 
ment charged  that  the  defendant  printed  and  published  ^'  a 
certain  wicked,  nasty,  filthy,  bawdy  and  obscene  paper  and 
libel,  entitled  City  Argus,  in  which  said  libel  are  contained, 
among  other  things,  divers  wicked,  false,  feigned,  impious, 
impure,  bawdy  and  obscene  matters,  language  and  descrip- 
tions, wherein  and  whereby  are  represented  the  most  gross 
scenes  of  lewdness  and  obscenity,"  &c.    After  conviction,  the 
defendant  moved  in  arrest  of  judgment,  on  the  ground  that 
the  obscene  matter  was  not  set  forth  in  the  indictment.    The 
motion  was  overruled.    The  Court  said :  "  There  is  another 
rule,  as  ancient  as  that  contended  for  by  the  counsel  for  the 
prisoner,  w^hich  forbids  the  introduction  in  an  indictment  of 
obscene  pictures  and  books.    Courts  will  never  allow  their 
records  to  be 'polluted  by  bawdy  and  obscene  matters.    To  do 
this,  would  be  to  require  a  Court  of  justice  to  perpetuate  and 
give  notoriety  to  an  indecent  publication,  before  its  author 
could  be  visited  for  the  great  wrong  he  may  have  done  to 
the  public  or  to  individuals.    And  there  is  no  hardship  in  thiB 
rule.    To  convict  the  defendant,  he  must  be  shown  to  have 
published  the  libel.    If  he  is  the  publisher,  he  must  be  pre- 
sumed to  have  been  advised  of  the  contents  of  the  libel,  and 
fully  prepared  to  justify  it.    The  indictment  in  this  cause 
corresponds  with  the  precedents  to  be  found  in  books  of  the 
highest  merit.    If  authority  were  necessary,  the  case  of  Cam- 
monwealth  v.  HolmeB^  (17  Ma88.j  836,)  fully  sustains  the  views 
we  have  expressed." 

In  Ths  State  v.  Broion,  (1  Williams^  619,)  the  indictment 
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was  for  gelling  an  obscene  publication,  which  was  described 
in  the  indictment  as  ^^  a  certain  lewd,  scandalous  and  obscene 
printed  paper,  entitled  *  Amatory  Letters,'  *  Ellen's  Letter  to 
Maria,'  and  ^Maria's  Letter  to  Ellen,'  which  said  printed 
paper  is  so  lewd  and  obscene  that  the  same  would  be  ofien- 
Bive  to  the  Court  here,  and  improper  to  be  placed  upon  the 
records  thereof,  wherefore,  the  jurors  aforesaid  do  not  set 
forth  the  same  in  this  indictment."     The  defendant  de- 
murred to  the  indictment,  but  it  was  held  suflScient.    The 
Court,  (Redfield,  Ch.  J.,)  say :  "  Ordinarily,  the  indictment,  in 
a  case  like  the  present,  should  set  forth  the  book  or  publication 
in  haec  verha^  the  same  as  in  indictments  for  libel  or  forgery. 
This  seems  to  be  an  acknowledged  principle  in  the  books. 
But,  even  in  indictments  for  forgery,  it  may  be  excus(3d,  as,  if 
the  forged  instrument  is  in  the  possession  of  the  opposite 
party.     So,  also,  in  a  case  like  the  present,  if  the  publication 
be  of  so  gross  a  character  that  spreading  it  upon  the  record 
will  be  an  offence  against  decency,  it  may  be  excused,  as  all 
the  English  precedents  show.     Some  of  the  precedents  are 
much  like  the  present,  describing  the  obscene  character  of  the 
publication  in  general  terms.     But,  more  generally,  the  na- 
ture of  the  publication  is  more  specifically  described.     But,  in 
both  cases,  the  principle  of  the  case  is  the  same.    If  the  paper 
is  of  a  character  to  offend  decency  and  outrage  modesty,  it 
need  not  be  so  spread  upon  the  record  as  to  produce  that 
effect.     And,  if  it  is  alleged,  in  such  case,  to  be  a  publication 
within  the  general  terms  in  which  the  offence  is  defined  by 
the  statute,  it  is  sufficient,  which  seems  to  be  done  in  the 
present  case.    The  degree  of  particularity  with  which  the 
paper  could  be  described  without  exposing  its  grossness,  would 
depend  something  upon  the  nature  of  that  feature,  whether 
it  consisted  in  the  words  used  or  the  general  description 
given.     In  the  former  case,  it  could  not  be  more  particularly 
described  than  it  here  is,  without  offending  decency." 

In  MoNair  v.  The  People^  (8  Central  Lorn  Journal^  235,) 
the  view  of  the  Court  was,  that,  if  the  obscene  publication  is 
in  the  hands  of  the  defendant,  or  is  not  in  the  power  of  the 
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prosecntion,  or  the  matter  is  too  gross  and  obscene  to  be 
Spread  on  the  records  of  the  Court,  and  the  excase  for  the 
failure  to  set  out  the  obscene  matter  is  averred  in  the  indict- 
ment, the  supposed  obscene  matter  need  not  be  set  out  in  the 
indictment. 

One  Heywood  was  indicted  in  the  District  Court  of  the 
United  States  for  the  District  of  Massachusetts.  The  indicts 
ment  contained  two  counts.  The  first  count  alleged  that  the 
defendant  "  did  unlawfully  and  knowingly  deposit,  and  cause 
to  be  deposited,  in  the  mail  of  the  United  States  of  America, 
then  and  there,  for  mailing  and  delivery,  a  certain  obscene, 
lewd  and  lascivious  book,  called  *  Cupid's  Yokes,  or  The 
Binding  Forces  of  Conjugal  Life,'  which  said  book  is  bo 
lewd,  obscene  and  lascivious  that  the  same  would  be  offensiYe 
to  the  Court  here  and  improper  to  be  placed  upon  the  records 
thereof,  wherefore,  the  jurors  aforesaid  do  not  set  forth  the 
same  in  this  indictment,  which  said  book  was  then  and  there 
enclosed  in  a  wrapper  and  addressed  as  follows,  that  is  to  say : 
E.  Edge  well,  Squan  Village,  New  Jersey,  Box  49."  The 
second  count  alleged  that  the  defendant  "  did  wilfully  and 
unlawfully  deposit,  and  cause  to  be  deposited,  in  the  mail  of 
the  United  States  of  America,  then  and  there,  for  mailing 
and  delivery,  a  certain  publication  of  an  indecent  character, 
called  *  Cupid's  Yokes,  or  The  Binding  Forces  of  Conjugal 
Life,'  which  said  publication  is  so  indecent  that  the  same 
would  be  offensive  to  the  Court  here  and  improper  to  be 
placed  upon  the  records  thereof,  wherefore,  the  jurors  afore- 
said do  not  set  forth  the  same  in  this  indictment,  which  said 
publication  was  then  and  there  enclosed  in  a  paper  wrapper 
and  addressed  as  follows,  that  is  to  say :  E.  Edgewell,  Box 
49,  Squan  Village,  New  Jersey."  The  indictment  was  re- 
mitted to  the  Circuit  Court,  and  the  defendant  was  tried  on 
it  before  Judge  Clark,  at  the  October  Term,  1877,  and  con- 
victed. Afterwards  he  filed  a  motion  in  arrest  of  judgment, 
in  January,  1 878,  before  sentence,  on  the  ground  that  the 
Act  of  Congress  under  which  the  indictment  was  found,  to 
wit,  §  8,893  of  the  Eevised  Statutes,  was  unconstitutional, 
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inoperative  and  void.  In  June,  187S,  he  filed  a  motion  for 
leave  to  amend  said  motion  in  arrest,  by  assigning  the  addi- 
tional cauae,  that  ^^  thp  indictment  does  not  set  out  the  book 
alleged  to  be  obscene,  lewd  and  lascivious  and  indecent,  and 
tbe  same  is  not  made  a  part  of  said  indictment."  Both  mo- 
tions were  heard  before  Mr.  Justice  Clifford  and  Judge  Clark 
and  were  overruled,  and  the  defendant  was  sentenced  to  pay  a 
fine  and  be  imprisoned. 

No  case  in  the  United  States  has  been  cited  where  an  in- 
dictment  in  form  like  the  one  in  this  case,  for  publishing  or 
circolating  or  mailing  an  obscene  or  indecent  publication,  has 
been  held  defective,  either  on  demurrer  or  on   motion  in 
arrest  of  judgment    In  Krwwlea  v.  The  State j  (3  Daj/j  103,) 
tbe  information  alleged  that  the  defendant  exhibited  a  horrid 
and  unnatural  monster,  highly  indecent,  unseemly,  and  im- 
proper to  be  seen  or  exposed,  as  a  show.    It  stated  no  cir- 
cumstances describing  the  appearance  of  the  thing,  and  gave 
no  excuse  for  omitting  such  description.    It  was  held  bad,  on 
a  motion  in  arrest  of  judgment.    In  The  State  v.  Han  son  y 
(23  T'exaSy  232,)  the  indictment  alleged  that  the  defendant 
*'did  publish    an  indecent  and  obscene  newspaper  called 
*  John  Donkey.'  manifestly  designed  to  corrupt  the  morals  of 
tbe  youth  of  said  county."    The  composition  or  print  was 
not  set  out  or  described,  nor  w^as  any  excuse  given  in  the  in- 
dictment for  failing  to  do  so.     The  indictment  was  held  bad, 
on  exception.     In  The  People  y.  Eallenbeck^  (52  Howard^ a 
Pr.  Pep,,  602,)  the  indictment  alleged  that  the  defendant 
did  utter,  write  and  publish  a  certain  obscene,  lewd  and  in- 
decent paper  and  writing,  which  said  paper  was  enclosed  in 
an  envelope  and  deposited  in  the  post  office  of  tbe  United 
States  at  said  town  of  Catskill,  for  mailing  and  delivery,  the 
said  envelope  being  then  and  there  addressed  by  the  word^ 
following,  that  is  to  say :  "  Mrs.  Mary  T.  Westmore,  Catskill, 
N,  Y."    The  indictment  was  demurred  to.     The  Court  heldi, 
^^^?  as  there  was  no  description  whatever  of  the  alleged 
libellous  writing,  not  even  by  its  title,  and  not  the  slightest 
tbin^  was  ;cnentipned  by  date,  subject  matter,  expression^ 
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thought  or  word,  which  identified  or  described  the  alleged 
obscene  writing,  the  indictment  was  bad. 

For  the  rule  that  an  indictment  must  state  the  facts  which 
constitute  the  crime,  three  reasons  have  been  assigned  by  the 
authorities :  (1.)  That  the  person  indicted  may  know  what 
charge  he  has  to  meet ;  (2.)  That,  if  convicted  or  acquitted, 
he  may  with  facility  plead  or  prove  a  plea  of  autrefois  con- 
vict or  autrefois  acquit;  (3.)  That  he  may  take  the  opinion 
of  the  Court  before  .which  he  is  indicted,  by  demurrer,  or  by 
motion  in  arrest  of  judgment,  or  the  opinion  of  a  Court  of 
error  by  writ  of  error,  on  the  sufficiency  of- the  statements  in 
the  indictment.  As  to  the  first  two  reasons,  Lord  Justice 
Bramwell  says,  in  Bradlaxigh  v.  The  Queeuy  {L,  -ff.,  3  Q.  B. 
Div.<f  616,)  that  "  those  two  reasons  may  be  disregarded,  be- 
cause an  accused  person  is  very  rarely  ignorant  of  the  charge 
which,  he  is  called  upon  to  meet,  and  no  real  difficulty  exists 
as  to  pleading  or  proving  a  former  conviction  or  acquittal," 
adding,  however,  that  it  was  a  very  plausible  observation, 
that,  where  the  book  as  a  whole  is  charged  as  an  offence,  the 
defendant  cannot  tell  what  passages  will  be  selected  as  those 
on  which  the  charge  is  to  be  supported.  As  to  the  third 
reason,  the  Lord  Justice  says,  that,  in  his  opinion,  it  is  to  this 
day  substantial  and  cannot  be  disregarded. 

As  to  being  informed  of  the  charge  which  he  has  to  meet, 
so  far  as  regards  being  furnished  with  a  copy  of  the  book  or 
with  a  copy  of  the  alleged  obscene  parts  of  it,  a  defendant 
can  always  procure  such  information  by  applying  to  the 
Court,  before  the  trial,  for  particulars.  In  the  present  case, 
there  is  no  complaint  that  such  application  was  made  and  re- 
fused, and  the  case  shows  that,  at  the  trial,  immediately  after 
the  mailing  of  the  book  was  proved,  the  counsel  for  the 
prosecution  announced  that  he  had  marked  the  passages  in 
the  book  which  he  would  read  to  the  jury,  and  then  read 
them  to  the  jury.  The  defendant  made  no  claim  that  he 
was  not  until  then  advised  what  such  passages  were,  or  that 
he  was  prejudiced  by  not  being  until  then  so  advised,  nor  did 
he  move  to  delay  the  trial  because  not  sooner  advised  of 
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them  ;  and  the  Court  afforded  time  for  the  examination  of 
8nch  marked  passages  and  their  contexts,  by  adjourning  until 
the  next  day,  before  the  counsel  for  the  defendant  com- 
menced his  summing  up  to  the  jury. 

We  are  unable  to  recognize  the  force  of  the  suggestion, 
that  the  defendant,  in  the  case  of  an  indictment  for  depositing 
an  obscene  book  in  the  mail,  is  entitled  to  take  the  opinion  of 
the  Court  by  demurrer,  as  to  whether  the  matter  alleged  to 
be  obscene  is  obscene.  The  suggestion  referred  to  has  never 
been  regarded,  in  the  American  cases,  as  of  sufficient  weight 
to  lead  to  a  following  of  the  present  English  rule.  The  true 
view,  we  think,  is,  that  if,  in  a  case  like  the  present  one,  any 
question  can  be  raised  to  the  Court,  it  can  only  be  the  ques- 
tion whether,  on  the  matter  alleged  to  be  obscene,  a  verdict 
that  it  is  obscene  would  be  set  aside  as  clearly  against  evi- 
dence and  reason.  This  question  can  be  fully  raised  before 
the  trial,  by  a  motion  to  be  made  on  the  indictment  and  a 
bill  of  particulars.  Under  all  other  circumstances,  it  is  for 
the  jury  to  say  whether  the  matter  is  obscene  or  not.  (See 
Commonwealth  v.  Landisy  8  Phila,^  453.) 

In  the  present  indictment,  the  defendant  had  information 
given  to  him  as  to  the  oflfence  charged,  by  the  date  of  the 
mailing,  by  the  title  of  the  book,  and  by  the  address  on  the 
wrapper.  The  indictment  states  the  reason  for  not  setting 
forth  the  book  to  be,  that  it  is  too  obscene  and  indecent 
to  be  set  forth.  A  copy  of  the  book,  with  a  designation  of 
the  obscene  passages  relied  on,  Qould  have  been  obtained  be- 
fore the  trial,  by  asking  for  a  bill  of  particulars.  The  defend- 
ant was  not  deprived  of  the  right  'Ho  be  informed  of  the 
nature  and  cause  of  the  accusation."  The  weight  of  author- 
ity, as  well  as  of  reasoning,  is  in  favor  of  the  sufficiency  of 
the  present  indictment.  (See  United  States  v.  Foote^  13 
Blatchf.  a  C.Ii.,4t\S.) 

It  is  objected,  that  the  publication  in  question  is  not  a 
"  book,"  as  alleged  in  the  first  count  of  the  indictment,  but 
is  a  pamphlet  of  23  pages.  It  consists  of  one  sheet  of  16 
pages  and  a  half  sheet  of  8  pages,  secured  together,  making 


352  SOUTaERN  DISTRICT  OF  NEW  YORK, 


The  United  States  tr.  Bennett. 


24  pages  of  white  paper,  with  a  coyer  of  4  pages  of  colored 
paper.  It  has  a  title  page,  which  is  page  one  of  the  white 
paper,  and  the  title  on  such  title  page  is  printed  identically 
on  page  one  of  the  cover.  Page  24  of  the  white  paper  and 
pages  8  and  4  of  the  cover  are  filled  with  advertisements. 
The  case  shows,  that  the  defendant's  counsel,  on  the  trial,  in 
his  offers  of  evidence  and  in  his  questions  to  witnesses,  called 
the  publication  in  question  a  ^^  book."  He  so  called  it  in 
questions  to  the  defendant  aB  a  witness.  We  think  there  is 
nothing  in  the  objection. 

It  is  also  objected,  that  the  second  count  does  not  state 
whether  the  publication  is  a  book,  a  pamphlet,  a  picture,  a 
paper,  a  writing,  or  a  print,  or  what  other  publication  than 
any  one  of  those  it  is.;  and  that  it  is  bad  for  uncertainty. 
Whether  the  second  count  is  good  or  not,  the  first  count  is 
good  and  sufficient  to  support  the  conviction. 

It  is  also  contended,  that  it  is  not  sufficient  for  the  indict- 
ment to  allege  that  the  defendant  knowingly  deposited  the 
obscene  book,  but  that  it  should  aver  that  he  knew  the  same 
to  be  non-mailable  matter  under  the  statute.  We  tliink 
the  objection  untenable.  If  the  defendant  knew  what  the 
book  was  which  he  was  depositing,  if  he  did  not  deposit  it  by 
mistake,  or  if  he  did  not  deposit  it  when  he  thought  he  wag 
depositing  another  book,  it  is  of  no  consequence  that  he  may 
not  have  known  or  thought  it  to  be  obscene  and  so  non-mait 
able,  so  long  as  it  was,  in  fact,  obscene,  and  he  knew  he  was 
depositing  the  identical  book  complained  of. 

The  defendant,  as  a  witness  at  the  trial,  was  asked,  on 
direct  examination  :  ^^Q,  At  any  time,  in  the  sale  or  mailing 
of  this  book,  you  may  state  whether  you  did  it  with  a  knowl- 
edge or  belief  that  it  was  obscene } "  On  objection,  the  ques- 
tion was  excluded.  Tlie  propriety  of  such  exclusion  is  mani- 
fest, as  will  appear  from  views  to  be  presented  hereafter,  in 
connection  with  the  charge  and  the  defendant's  requests  to 
charge. 

At  the  dose  of  the  testimony,  the  counsel  for  the  deleod- 
ant  offered  to  read  to  the  jury  the  whole  book  in  queatioQ. 
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and  the  District  Attorney  objected  to  the  reading  of  the  whole 
book.  The  District  Attorney  had  marked  the  particular  por- 
tions of  the  book  which  he  claimed  to  be  within  the  statute, 
and  stated  that  he  did  not  claim  that  any  portions  of  the 
book,  except  those  which  were  marked,  brought  it  within  the 
scope  of  the  statute.  The  Court  said :  '^  I  do  not  feel  called 
npon  to  permit  the  reading  of  any  portions  of  the  book,  ex- 
cept the  parts  marked,  unless  it  be  in  immediate  connection, 
to  qualify  that  particular  portion  of  the  book.  The  general 
scope  of  the  book  is  not  in  issue.  I,  therefore,  shall  confine 
the  counsel  to  those  parts  that  the  Government  has  marked. 
If  counsel  on  the  part  of  the  defence  think  proper  to  read 
them  to  the  jury,  I  do  not  forbid  that,  and  I  allow  any  lati- 
tude of  comment  upon  those  portions  ;  but,  as  to  the  rest  of 
the  book,  in  my  opinion,  there  is  no  occasion  for  its  being 
read.  When  counsel  reach  that  stage  where  it  is  proper  to 
sum  up  the  case,  portions  of  it  may  be  read  then.  The  jury 
shall  have  the  whole  book,  but  the  necessity  of  reading  the 
whole  book  is  not  apparent,  and  I  am  inclined  to  forbid  it, 
and  give  you  an  exception.  If  there  is  any  particular  sen- 
tence necessary  to  make  the  sense  and  meaning  of  a  passage 
clear,  I  intend  to  allow  you  to  read  that."  To  this  ruling  the 
defendant's  counsel  excepted.  The  case  afterwards  says: 
"  The  counsel  then  proceeded,  under  permission  of  the  Court, 
to  read,  and  to  comment  to  the  jury  upon,  each  of  the  pass- 
ages marked,  as  relied  upon  by  the  prosecution,  and  the  con- 
text of  the  same.  The  passages  relied  upon  by  the  prosecu- 
tion, and  read  and  commented  on  by  the  prisoner's  coimsel, 
are  marked  and  numbered  with  black  ink,  in  the  Exhibit 
*  Cupid's  Yokes '  herewith  submitted  to  the  Court,  and  the 
contents  of  the  same,  read  by  the  prisoner's  counsel,  are  in- 
dicated by  red  ink,  and  are  at  pages  1,  5,  6,  7,  8,  9, 10, 12, 13, 
14, 16,  16,  17, 18,  19,  20,  21,  and  each  one  of  the  jurymen 
had  a  copy  of  the  book  in  his  hand  during  the  reading,  and 
took  the  same  with  him."  The  case  elsewhere  states,  that  the 
Court  allowed  the  counsel  for  the  defendant  to  read  and  com- 
ment on  the  contexts  of  the  passages  marked  by  the  prose- 
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cntion,  bo  far  as  to  show  the  meaning  of  the  language  of  the 
marked  passages.  So  far  as  the  ease  shows,  the  eonnsel  for 
the  defendant  was,  nnder  this  ruling,  left  entirely  free  to 
select  and  read  everything  which  he  thought  would  show  the 
meaning  of  the  language  of  the  marked  passages,  except  that, 
after  reading  the  last  passage  marked  by  the  prosecution, 
marked  22,  he  offered  to  read  to  the  jury  the  last  page  of  the 
book,  page  23,  and,  on  objection,  the  Court  refused  to  pennit 
it  to  be  read,  and  the  defendant  excepted.  It  is  entirdj 
clear,  that  the  page  so  excluded  contained  nothing  which 
shows  the  meaning  of  the  language  of  any  passage  marked 
by  the  prosecution.  We  do  not  perceive  that  the  defenduit 
was  deprived  of  any  right  or  privilege  to  which  he  was  enti- 
tled. The  jurors  had  each  of  them  a  copy  of  the  whole  book, 
and  the  parts  which  the  defendant's  counsel  was  excluded 
from  reading  and  commenting  on,  were  parts  which,  under 
the  law  applicable  to  this  case,  may  properly  be  regarded  as 
not  being  in  the  book. 

In  commenting  on  one  of  the  passages  which  he  read,  the 
counsel  for  the  defendant  stated  that  he  desired  to  read  from 
another  book,  a  clause  of  a  similar  character,  by  way  of  show- 
ing "  how  that  sort  of  illustration  or  expression  or  narrative 
is  regarded  in  standard  literature."  The  Court  excluded  all 
reference  to,  and  illustrations  from,  other  books  and  publica- 
tions, and  the  defendant's  counsel  excepted.  We  are  unable 
to  see  that  there  was  any  error  in  their  exclusion.  It  is  the 
duty  of  the  Court  to  prevent  the  presentation  to  the  jury  of 
any  issues  other  than  the  one  on  trial,  and  it  did  not  tend  to 
show  that  the  marked  passage  in  question  was  not  obscene, 
that  another  passage  in  the  book  from  which  the  marked 
passage  was  quoted,  or  another  passage  in  some  other  book, 
was  not  generally  accepted  as  obscene. 

The  foregoing  are  all  the  matters  occurring  prior  to  the 
requests  to  charge,  in  respect  to  which  error  is  alleged,  in  the 
argument  of  the  defendant's  counsel. 

Prior  to  the  charge  to  the  jury,  the  following  requests  to 
charge  were  made  by  the  defendant  and  were   refused  by 
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the  Conrts,  except  as  they  agree  with  its  charge  and  rulings 
as  made :  ^^  (1.)  That,  by  the  word  obscene  is  meant,  ^  that 
which  openly  wonnds  the  sense  of  decency,'  by  exciting  Inst 
or  disgust.  That,  by  indecent  is  meant,  the  wanton  and  un- 
necessary expression  or  exposure,  in  words  or  pictures,  of  that 
which  the  common  sense  of  decency  requires  should  be  kept 
private  or  concealed.  That,  where  words  which  might  other- 
wise be  obscene  or  indecent,  are  used  in  good  faith,  in  social 
polemics,  philosophical  writings,  serious  arguments,  or  for 
any  scientific  purpose,  and  are  not  thrust  forward  wantonly, 
or  for  the  purpose  of  exciting  lust  or  disgust,  they*  are  justi- 
fied by  the  object  of  their  use,  and  are  not  obscene  or  inde- 
cent, within  the  meaning  and  purpose  of  the  law.  (2.)  That 
none  of  the  words  used  in  the  parts  of  the  essay  in  question 
relied  upon  by  the  prosecution  are,  by  and  of  themselves, 
necessarily  obscene  or  indecent;  that  all  of  said  words  are 
well  known  and  common  words  of  the  English  language,  and 
may  be  properly  used  as  such,  and  are  not  within  the  mean- 
ing and  purpose  of  the  law,  unless  wantonly  and  unnecessarily 
used,  so  as  to  offend  the  sense  of  decency.  (3.)  That  the  true 
character  of  these  words,  and  whether  they  are  obscene  or  not, 
must  be  determined  by  tlieir  context,  and  by  the  scope  and 
purpose  of  the  whole  essay,  and  by  the  jury.  That  any  of 
the  words  objected  to,  which  may  at  first  seem  to  be  unnec- 
essarily used,  are  not  within  the  law,  if  reasonably  required 
by  the  argument  and  the  context,  and  if  they  were  plainly  so 
used  by  the  author.  (4.)  That,  because  some  of  the  words 
and  sentences  used  may  be,  from  certain  points  of  view, 
or  generally,  immodest,  indelicate,  impolite,  unbecoming, 
blasphemous,  irreligious,  immoral,  and  bad  in  their  influence 
upon  society,  such  words  and  sentences  are  not,  therefore, 
necessarily  obscene,  and  do  not  make  the  essay  obscene,  with- 
in the  intent  of  the  law,  nor  under  this  indictment.  (5.)  That 
the  whole  scope  of  the  essay  and  the  purposes  and  intent  of 
the  author  must  be  considered,  before  it  is  found  that  the 
words  and  sentences  claimed  to  be  objectionable  bring  it  with- 
in the  meaning  and  purpose  of  the  law.    That,  if  the  general 
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intent  and  purpose  of  the  essay  was  not  to  make  an  obscene 
or  indecent  publication,  the  passages  relied  upon  by  the  prose- 
cution do  not  necessarily  make  it  so.  (6.)  That  the  fact,  that 
the  words  and  sentences  claimed  to  be  obscene,  or  similar 
ones,  are,  and  have  been  for  years,  in  common  use  in  scientific, 
polemic,  or  controversial  writings,  and  in  reformatory  and 
general  literature,  is  to  be  considered  by  the  jury,  in  deter- 
mining whether  they  are  used  in  this  essay  so  as  to  be  reaUy 
an  offence  under  the  law  or  not,  and  that  such  use  afibrds  a 
strong  presumption  that  they  are  not  within  the  law.  (7.) 
That,  when  the  words  and  sentences  claimed  to  be  obaceDS 
are  used  in  a  social  polemic,  the  necessity  and  propriety  of 
their  use  in  a  work  of  that  character  should  be  considered  by 
the  jury,  and,  if  they  appear  to  have  been  used  by  the  author 
in  good  faith,  for  the  purposes  of  the  polemic,  and  not  wan- 
tonly, for  the  purpose  to  offend  decency  or  to  excite  lust  or 
disgust,  they  do  not  constitute  an  offence  under  the  statute. 
(8.)  That,  although  it  may  appear  certain  to  the  jury,  that  the 
doctrines  and  sentiments  of  the  passages  relied  upon  by  the 
prosecution,  or  of  the  whole  essay,  would  be  injurious  to  the 
community,  or  destructive  to  society,  if  generally  practiced, 
yet,  if  said  words  and  sentences  were  used  by  the  author  in 
good  faith,  to  properly  and  reasonably  set  forth  his  mistaken 
and  wicked  doctrines  and  sentiments,  and  not  wantonly  or  un- 
necessarily, to  offend  decency  or  to  excite  lust  or  disgust,  such 
words  and  sentences  are  not  within  the  law.  In  no  case 
should  the  jury  be  influenced  by  the  effect  which,  in  their 
judgment,  those  mistaken  and  wicked  doctrines  and  senti- 
ments might  have  upon  morals,  or  society,  or  the  family,  or 
religion,  or  the  welfare  of  the  community,  if  brought  into 
general  practice.  (9.)  That,  this  statute,  being  in  derogation 
of  the  common  law,  and  restrictive  of  the  liberties  of  the  citi- 
zen, and  of  a  highly  penal  character,  should  be  strictly  con- 
strued, in  cases  of  this  kind.  (10.)  That,  when,  in  cases  under 
this  law,  doubts  and  imcertainties  arise  as  to  the  meaning  and 
intentions  of  the  words  objected  to,  or  in  construing  them 
with  the  context,  or  if  there  are  difficulties  in  applying  the 
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definitions  given  by  the  Court,  all  reasonable  doubts,  nncer- 
tainties  and  difiSculties  are  to  be  resolved  by  giving  the  ac- 
cused the  benefit  of  them." 

The  Court  then  charged  the  jury  as  follows :  "  The  statute 
under  which  the  defendant  is  indicted  provides,  that  ^  every 
obscene,  lewd,  or  lascivious  book  or  pamphlet,  picture,  paper, 
writing,  print,  or  other  publication  of  an  indecent  character  ' 
is  non-mailable  matter,  and  shall  not  be  conveyed  in  the  mails, 
nor  delivered  from  any  post  ofiice,  nor  by  any  letter-carrier ; 
and  that  any  person  who  shall  knowingly  deposit,  or  cause  to 
be  deposited,  for  mailing  or  delivery)  anything  so  declared  to 
be  non-noiailable  matter,  shall  be  guilty  of  an  offence,  and 
liable  to  the  punishment  stated.    The  object  of  this  statute 
was  to  prevent  the  employment  of  the  mails  of  the  United 
States  for  the  purpose  of  disseminating  obscene  literature. 
The  necessity  of  such  a  statute  is  obvious  to  any  person  who 
has  paid  attention  to  the  facts.    If  you  think  what  the  CTnited 
States  mails  are,  how  they  are  protected  by  the  law,  where 
they  go,  the  secrecy  attending  their  operations,  you  will  at 
once  see,  that,  for  the  distribution  of  matter  of  any  kind  upon 
paper,  there  is  no  other  engine  of  equal  power.    It  is  the 
machine  best  adapted  to  the  dissemination  of  obscene  litera- 
ture, because  of  the  fact  that  it  reaches  every  person,  and 
letters  delivered  by  the  mail  can  be  received  in  secret  by  the 
person  to  whom  they  are  addressed,  whether  in  their  own  or 
in  fictitious  names.    For  this  reason  the  mails  have  been  used, 
and  the  extent  to  which  they  have  been  used  for  that  pur- 
pose is  appalling  to  one  acquainted  with  the  facts.    These 
facts  have  been  made  known  to  the  Congress  of  the  United 
States,  the  Government  of  the  United  States  alone  being 
charged  with  the  carrying  of  the  mails,  and  it  being  compe- 
tent for  the  Congress  of  the  United  States  to  say  what  shall 
be  and  what  shall  not  be  carried  in  the  mails,  whereupon 
Congress  declared  that  obscene  matter  should  not  be  so  car- 
ried.    Nobody  can  question  the  justice,  the  wisdom,  the 
necessity  of  such  a  statute.    This  statute  does  not  undertake 
to  regulate  the  publication  of  matter.    Matter  of  any  kind 
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may  be  published,  and  not  violate  this  law.  It  does  not  un- 
dertake to  regulate  the  dissemination  of  obscene  matter.  Such 
matter  may  be  sent  by  express,  without  violating  any  law  of 
the  United  States.  But,  what  the  United  States  Government 
says  is,  that  the  mails  of  the  United  States  shall  not  be  de- 
voted to  this  purpose.  It  is  a  law  to  protect  the  community 
against  the  abuse  of  that  powerful  engine,  the  United  States 
mail.  The  constitutionality  of  the  law  is  not  a  question  here. 
The  statute  is  the  law  of  the  land,  and  it  is  to  be  enforced  by 
the  Courts,  to  be  obeyed  by  the  citizens.  Under  this  statute, 
this  defendant  is  charged  with  having  deposited  in  the  mail 
an  obscene  book  or  publication.  There  has  been  some  talk 
about  who  made  the  complaint.  But,  who  made  the  complaint 
which  caused  this  prosecution  to  be  instituted  is  a  matter  of 
no  consequence  to  you  or  to  me.  The  motives  of  the  person 
who  made  the  complaint  are  not  material  here.  Most  infrac- 
tions of  law  are  discovered  and  punished  by  reason  qi  hostil- 
ity or  enmity  on  the  part  of  some  person  in  the  community 
against  some  other  person.  But  that  does  not  affect  the  ques- 
tion of  the  guilt  or  innocence  of  the  party  accused,  when  he 
is  properly  accused  under  the  law.  So,  you  will  dismiss  from 
your  consideration  the  question  whether  Mr.  Comstock  has 
hostile  feelings  against  this  man,  or  not.  It  makes  no  differ- 
ence whether  he  has  or  has  not.  The  prosecution  is  not  his. 
It  is  the  prosecution  of  the  United  States.  Under  our  form 
of  criminal  procedure,  a  prosecution  must  be  endorsed  by  the 
District  Attorney,  an  officer  selected  under  the  law,  as  a  pub- 
lic prosecutor.  There  is  not  such  an  officer  in  all  countries. 
In  England,  I  think,  to  this  day,  there  is  no  public  prosecu- 
tor, which  accounts,  perhaps,  for  the  happening  of  such  an 
event  as  was  aUuded  to  by  the  counsel,  in  the  case  of  Shel- 
ley's works.  But  here  there  is  a  public  prosecutor,  and  he 
must  entertain  the  complaint  and  present  it  to  the  grand  jury. 
The  grand  jury,  under  their  oaths,  must  find  it  a  case  proper 
to  be  presented  to  a  petit  jury  ;  and  that  has  been  done  in 
this  case.  Whether  it  is  wise  to  institute  such  prosecutions 
or  not,  is  not  a  question  for  you  or  for  me.    You  are  not  .the 
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District  Attorney ;   you  have  not  the  responsibility  of  the 
District  Attorney  upon  yon ;  and  it  is  not  likely  that  yon 
will  be  willing  to  assume  that  responsibility,  by  deciding  any 
case  like  this  upon  the  question  whether  the  effect  of  such  a 
prosecution  will  be  good  or  ill.    Your  duty  in  this  case,  under 
your  oaths,  can  only  be  discharged  by  rendering  a  verdict  ac- 
cording to  the  facts  proven.     The  facts  belong  to  you ;  the 
questions  of  law  belong  to  the  Court,   You  will  not  undertake, 
therefore,  to  speculate  upon  the  construction  of  the  law,  but 
leave  that  responsibility  upon  the  Court,  where  it  belongs. 
You  will  consider  the  facts,  for,  your  responsibility  is  a  re- 
sponsibility in  regard  to  the  facts  of  the  case.     I  do  not  in- 
tend, in  my  remarks,  to  convey  to  you  my  opinion  of  the 
questions  of  fact  involved.    I  intend  to  leave  you,  upon  your 
oaths  and  your  responsibility,  to  say  what  are  the  facts  here, 
and  to  render  the  verdict  which  the  facts  may  require.     This 
is  not  a  question  of  religion,  nor  a  question  of  the  freedom  of 
the  press.    There  is  no  such  question  involved  in  this  prose- 
cution.    This  defendant  may  entertain  peculiar  views  on  the 
subject  of  religion ;  he  may  be  an  infidel ;  he  may  have  pecu- 
liar and  improper  notions  on  the  marriage  relation ;  he  may 
be  a  freethinker ;  he  may  be  whatever  he  pleases ;  that  should 
have  no  effect  upon  your  deliberations.    Whatever  may  be 
his  beliefs  or  opinions,  he  is  entitled  here  to  a  verdict  at  your 
hands,  impartially,  upon  the  simple  fact  involved  in  this  case, 
and  upon  no  other  fact.    If  you  should  find  a  verdict  against 
this  man  because  you  do  not  like  his  doctrines  in  respect  to 
religion,  if  you  should  find  a  verdict  against  him  because  you 
do  not  like  attacks  on  the  marriage  relation,  you  would  do 
injustice  to  the  man,  and  to  the  community  also,  for  the  com- 
munity has  no  other  interest  than  to  have  criminal  cases  de- 
cided correctly  according  to  the  law,  and  impartially  upon  the 
facts.    But,  if  you  should  find  that  this  book  is  an  obsccDc 
book,  he  having  deposited  it,  and  you  nevertheless  acquit  him 
because  of  any  opinion  you  may  have  in  harmony  with  his 
doctrines  or  beliefs,  you  would  be  equally  guilty  of  an  injus- 
tice.    You  are  not,  therefore,  called  upon  by  your  verdict  to 
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express  your  opinion  in  regard  to  any  doctrines  alluded  to  in 
this  publication.    All  men  in  this  country,  so  far  as  this  stat- 
ute is  concerned,  have  a  right  to  their  opinions.    They  may 
publish  them ;  this  man  may  entertain  the  opinions  expressed 
in  this  book,  or  he  may  not.     Freelovers  and  freethinkers 
have  a  right  to  their  views,  and  they  may  express  them,  and 
they  may  publish  them;   but  they  cannot  publish  them  in 
connection  with  obscene  matter,  and  then  send  that  matter 
through  the  mails.     If,  in  the  discussion  of  any  doctrine, 
any  man  uses  obscene  matter,  he  cannot  send  it  through 
the  mails  of  the  United  States,  without  violating  the  law. 
Of  course,  freedom  of  the  press,  which,  I  think,  was  alluded 
to,  has  nothing  to  do  with  this  case.      Freedom   of  the 
press   does   not  include  freedom  to  use  the  mails  for  the 
purpose  of  distributing  obscene  literature,   and   no  right 
or  privilege  of  the  press  is  infringed  by  the  exdosion  of 
obscene  literature  from  the  mails.     That  this  man  mailed 
this  book  is  proved,  and  not  controverted;  that  he  knew 
what  the  book  was  that  he  mailed  is  not  controverted.    The 
statute  has   the  word  ^knowingly.'      That  means  that  the 
man  must  know  what  book  he  deposited.     A  boy  might  be 
sent  with  an  obscene  book  wrapped  in  a  paper,  and  he  might 
deposit  it  in  the  mail,  and  he  would  not  be  guilty  under  this 
statute,  for  it  says,  *  knowingly ; '  but,  when  a  man  deposits 
in  the  mail  a  book,  if  he  knows  what  the  book  is,  then  he  has 
made  ^  deposit  knowingly,  within  the  statute.     You  could 
have  no  question  about  that,  it  not  being  controverted  that 
this  man  mailed  this  book,  and  that  he  knew  what  book  he 
was  mailing.    The  only  question,  therefore,  which  you  are 
called  upon  to  decide,  is,  whether  or  not  the  book  is  obscene, 
lewd  or  lascivious,  or  of  an  indecent  character.    Now,  you 
have  had  this  book  in  your  hands,  and  the  District  Attorney 
has  marked  certain  passages.    He  does  not  claim  that  any 
passages  in  that  bring  it  within  the  statute,  except  those 
marked,  and,  therefore,  you  may  confine  your  attention  to  the 
marked  passages,  as  the  matter  which  you  are  to  determine 
upon.    It  is  upon  those  passages  alone  that  this  case  must 
turn.    There  has  been  some  discussion  in  this  case,  tending 
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in  the  direction  of  the  argument,  that,  if  the  general  scope  of 
the  book  was  not  obscene,  the  presence  of  obscene  matter  in 
it  would  not  bring  it  within  this  statnte.  Such  is  not  the  law. 
If  this  book  is,  in  any  substantial  part  of  it,  obscene,  lewd, 
lascivious,  or  of  an  indecent  character,  then  it  is  non-mailable 
under  this  statute  and  the  defendant  is  guilty.  Any  other 
rule  of  law  would  render  the  statute  nugatory.  If  a  person 
should  write  an  essay  upon  the  subject  of  honesty,  and  fill  it 
with  notes  containing  filthy  and  obscene  stories,  and  could 
then  pass  it  through  the  mails  on  the  ground  that  it  was  an 
essay  on  honesty,  the  way  would  be  easy  to  a  disregard  of  the 
statute.  So,  I  again  charge  you,  that  the  general  scope  of 
this  book  is  not  the  matter  in  hand,  hot  the  question  is, 
whether  those  marked  passages  are  obscene  or  indecent  in 
character.  There  are,  in  the  language,  words  known  as 
words  obscene  in  themselyes.  It  is  not  necessary,  in  order  to 
make  a  book  obscene,  that  such  words  should  be  found  in  it. 
The  most  obscene,  lewd,  and  lascivious  matter  may  be  con- 
veyed by  words  which  in  themselves  are  not  of  an  obscene 
character.  The  question  is  as  to  the  idea  which  is  con- 
veyed in  the  words  that  are  used,  and  that  idea  characterizes 
the  language.  As  I  have  stated,  the  object  with  which  this 
book  is  written  is  not  material,  nor  is  the  motive  which  led 
the  defendant  to  mail  the  book  material.  The  effect  likely 
to  be  produced  by  this  matter  which  was  in  the  book  is  the 
question  for  you.  A  man  might — I  mention  this  by  way  of 
illustration  only — a  man  might  conclude  that  it  would  be  the 
best  way  to  promote  honesty  and  purity  to  bind  together  in 
a  single  book  all  the  obscene  stories  that  could  be  found — and 
we  may  imagine  a  person  to  honestly  entertain  the  belief  that 
that  course  would  be  the  best  way  to  excite  disgust  and  so  to 
prevent  vice — ^he  might  honestly  entertain  that  view  and  be 
as  good  a  man  as  any  man  in  the  community,  yet,  if  he  pub- 
lished such  a  book  and  concluded  to  disseminate  it  through 
the  mails,  he  would  be  a  violator  of  this  statute.  The  ques- 
tion is,  whether  this  man  mailed  an  obscene  book ;  not  why 
he  mailed  it.  His  motive  may  have  been  ever  so  pure ;  if  the 
book  he  mailed  was  obscene,  he  is  guilty.    You  see,  then,  that 
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all  you  are  called  upon  to  determine  in  this  case  is,  whether  the 
marked  passages  in  this  book  are  obscene,  lewd  or  of  an  inde- 
cent character.    Now,  I  give  you  the  test  by  which  you  are  to 
determine  the  question.    It  is  a  test  which  has  been  often  ap- 
plied, and  has  passed  the  examination  of  many  Courts,  and  I  re- 
peat it  here,  as  the  test  to  be  used  by  you.  You  will  apply  this 
test  to  these  marked  passages,  and  if,  judged  by  this  test,  joa 
find  any  of  them  to  be  obscene,  or  of  an  indecent  character,  it 
will  be  your  duty  to  find  the  prisoner  guilty.    If  you  do  not 
find  them,  judged  by  this  test,  to  be  obscene,  or  of  an  indecent 
character,  it  will  be  your  duty  to  acquit  him.    This  is  the 
test  of  obscenity,  within  the  meaning  of  the  statute :  It  is, 
whether  the  tendency  of  the  matter  is  to  deprave  and  cor- 
rupt the  morals  of  those  whose  minds  are  open  to  sach  in- 
fluences, and  into  whose  hands  a  publication  of  this  sort  may 
fall.    If  you  believe  such  to  be  the  tendency  of  the  matter 
in  these  marked  passages,  you  must  find  the  book  obscene. 
If  you  find  that  such  is  not  the  tendency  of  the  matter  in 
these  marked  passages,  you  must  find  the  book  not  obscene, 
and  acquit  the  prisoner.    The  statute  uses  the  word  '  lewd,' 
which  means,  having  a  tendency  to  excite  lustful  thoughts. 
It  also  uses  the  word  ^indecent.'    Passages   are    indecent 
within  the  meaning  of  this  Act,  when  they  tend  to  obscenity 
— that  is  to  say,  matter  having  that  form  of  indecency  whidi 
is  calculated  to  promote  the  general  corruption  of  morals. 
Now,  gentlemen,  I  have  given  you  the  test ;  it  is  not  a  ques- 
tion whether  it  would  corrupt  the  morals,  tend  to  deprave 
your  minds  or  the  minds,  of  every  person  ;  it  is  a  question 
whether  it  tends  to  deprave  the  minds  of  those  open  to  such 
influences  and  into  whose  hands  a  publication  of  this  charar 
ter  might  come.    It  is  within  the  law  if  it  would  suggest 
impure  and  libidinous  thoughts  in  the  young  and  the  inex- 
perienced.    There  has  been  some  comment  on  the  fact,  that, 
in  many  libraries  you  may  flnd  bpoks  which  contain  more 
objectionable  matter,  it  is  «aid,  than  this  book  contains.    It 
may  be  so ;  it  is  not  material  here.    When  such  books  are 
brought  before  you,  you  will  be  able  to  determine  whether  it 
is  lawful  to  mail  them  or  not.    Here*,  the  question  is  with 
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reference  to  this  book ;  and  it  is  of  no  importance  how  many 
books  of  worse  character  this  man,  or  that  man,  or  the  other 
man,  has,  or  whether  the  tendency  of  those  books  is  worse  or 
better  than  this  book.  The  question  is,  the  tendency  of  this 
book.  If  yon  find  that  the  tendency  of  the  passages  marked 
in  this  book  is  to  depraye  and  corrupt  the  morals  of  those 
whose  minds  are  open  to  snch  influences,  and  into  whose 
bands  a  publication  of  this  sort  may  fall,  it  is  your  duty  to 
convict  the  defendant,  notwithstanding  th&  fact  that  there 
may  be  many  worse  books  in  every  library  of  this  city. 
Now,  gentlemen,  I  have  endeavored  to  bring  you  down,  in 
your  examination  of  this  case,  to  the  precise  point.  This  is  a 
question,  a^  I  have  before  stated,  for  you  alone ;  the  respon- 
sibility is  upon  you,  and  upon  each  of  you,  to  say,  upon  your 
oaths,  after  an  examination  of  those  passages,  what  the 
tendency  of  those  passages  is,  and  whether  they  have  that 
tendency  which  I  have  described  to  you  as  necessary  to  be 
found  in  order  to  bring  it  within  this  statute.  The  stat- 
nte  is  an  important  statute  ;  it  is  a  statute  to  be  enforced  in 
all  proper  cases ;  it  is  not  a  statute  to  be  strained ;  it  is  not 
a  statute  for  twelve  men  to  refine  upon.  The  question  which 
I  have  stated  to  you  calls  for  good  judgment — one  to  be  sub- 
mitted to  the  intelligent  judgment  of  twelve  intelligent  men, 
who  should  judge  sensibly,  not  straining  points,  when  they 
determine  what  the  tendency  of  the  matter  in  this  book  is. 
It  is  a  criminal  case,  and  the  defendant  is  entitled  to  the  bene- 
fit of  a  reasonable  doubt.  You  are  bound  to  be  satisfied  be- 
yond a  reasonable  doubt,  that  the  tendency  of  this  matter 
is  such  as  I  have  described.  This  must  not  be  a  fancy.  By 
a  reasonable  doubt  is  meant  a  doubt  arising  from  the  want  of 
evidence.  As  to  what  the  book  contains,  there  is  no  dispute ; 
and  yon  must  be  satisfied  in  your  own  minds,  satisfied  clearly, 
so  that  yon  are  willing  to  say  on  your  oaths  that  you  believe, 
that  the  tendency  of  the  matter  in  those  marked  passages  is 
snch  as  I  have  described.  If  you  believe  such  to  be  the 
tendency  of  this  matter,  then  you  must  find  the  book  non- 
mailable and  the  prisoner  guilty.    If  you  are  not  satisfied 
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beyond  a  reaBonable  donbt,  that  the  tendency  of  this  matter 
is  snch  as  I  have  described  to  yon,  then  it  is  your  duty  to 
give  him  the  benefit  of  that  donbt  and  acqnit  him." 

At  the  .close  of  the  charge,  the  defendant  requested  the 
Court  to  charge  the  jury,  in  addition,  as  follows :  "That  the 
jury  are  the  final  judges  of  the  law  and  fact  in  this  case,  and 
that  the  definitions  charged  by  the  Court  are  not  conclusiTe 
upon  them.  That  the  Court  should  make  no  absolute  test  or 
definition  of  the  Words  of  the  statute,  and  that  the  test  and 
definitions  made  and  submitted  to  the  jury  by  the  Court  are 
advisory,  and  not  authoritative  or  conclusive  upon  them.'' 

The  defendant  also  objected  to  the  definitions  given,  and 
excepted  to  each  of  them  in  detail,  and  also  excepted  to  each 
and  every  part  of  the  charge,  rulings  and  directions  of  the 
Court  contrary  to  or  inconsistent  with  the  foregoing  requests, 
and  to  the  refusal  of  the  Court  to  chai^  the  same. 

It  is  contended,  that  the  Court  erred  in  what  it  said  to 
the  jury  as  to  the  test  of  obscenity  within  the  meaning  of  the 
statute ;  that  it  substituted  the  stated  test  for  the  words  of 
the  statute ;  that  the  stated  test  was,  as  a  definition,  errone* 
ous,  and  was  not  a  definition  of  obscenity ;  that  it  was  a  defi* 
nition  of  an  effect  and  not  of  the  word  "  obscenity ; "  that, 
because  an  essay  tends  to  deprave  and  corrupt  the  morals  of 
society,  it  does  not  follow  that  it  is  obscene ;  that«  while  all 
obscenity  tends  to  inunorality,  all  immorality  is  not  obscen- 
ity ;  and  that  essays  on  the  drama,  gluttony,  inebriety,  gam- 
ing, cock  fighting,  horse  racing,  polygamy,  divorce  or  bias- 
phemy,  advocating  or  palliating  any  of  them,  might  tend  "to 
deprave  and  corrupt  the  morals  of  those  whose  minds  are 
open  to  such  infiuences  and  into  whose  hands  a  publication  of 
this  sort  may  fall,"  but  they  would  not  necessarily  be  obscene. 
It  is  a  mistake  to  suppose,  that,  in  what  the  Court  said  as  to 
the  test  of  obscenity,  it  intended  to  give  to  the  jury  a  defini- 
tion of  "obscenity."  The  dictionary  says,  that  "obscene" 
means,  "  offensive  to  chastity  and  decency ;  expressing  or  pre- 
senting to  the  mind  or  view  something  which  delicacy,  puri- 
ty and  decency  forbid  to  be  exposed."    The  statute  and  the 
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indictment  both  use  the  word  ^'obscene"  without  affixing  to 
it  any  definition.  In  the  first  request  to  charge  made  before 
the  charge  was.  given,  the  defendant  requested  the  Court  to 
charge  that  the  word  "obscene"  and  the  word  "indecent" 
mean  severally  what  is  set  forth  in  such  request.  The  Court 
refused  so  to  charge  except  as  such  request  agreed  with  its 
charge.  There  is  nothing  in  the  charge  which  is  contrary  to 
the  substance  of  such  request.  On  the  contrary,  after  using, 
in  the  course  of  the  charge,  the  words  "obscene,"  "lewd," 
"  lascivious  "  and  "  indecent,"  as  being  words  whose  meaning 
the  jurors,  as  intelligent  men,  fully  understood,  and  as  being 
words  needing,  therefore,  no  definition  to  be  given  of  them 
by  the  Court  to  the  jury,  the  Court  defines  the  word  "lewd," 
as  used  in  the  statute,  (it  being  also  used  in  the  first  count  of 
the  indictment,)  as  meaning  "having  a  tendency  to  excite 
lustful  thoughts."  The  Court  did  not  define  the  word  "  lust- 
ful" any  more  than  the  first  request  to  charge  defined  the 
word  "lust,"  or  the  words  "sense  of  decency."  The  Court 
then  defined  the  word  "indecent,"  as  used  in  the  statute, 
(it  being  also  used  in  the  second  count  of  the  indictment,)  as 
meaning  "  tending  to  obscenity  " — "  having  that  form  of  in- 
decency which  is  calculated  to  promote  the  general  corruption 
of  morals."  This  does  not  mean  any  other  form  of  indecency 
calculated  to  promote  the  general  corruption  of  morals,  than 
the  obscene  form ;  because,  the  Court  inmiediately  proceeds 
to  say,  that,  in  what  it  had  said  about  corrupting  morals,  it 
had  been  speaking  of  corrupting  the  morals  and  depraving 
the  minds  of  those  "  open  to  such  infiuences,"  that  is,  the  in- 
fluences of  "obscene"  matter,  and  that  it  meant  thereby  mat- 
ter which  would  "  suggest  impure  and  libidinous  thoughts  in 
the  young  and  inexperienced."  It  did  not  define  the  word 
"  impure  "  or  the  word  "  libidinous  "  any  more  than  the  first 
request  to  charge  defined  the  word  "lust"  or  the  words 
"sense  of  decency." 

In  saying  that  the  "  test  of  obscenity,  within  the  meaning 
of  the  statute,"  is,  as  to  "  whether  the  tendency  of  the  matter 
is  to  deprave  and  corrupt  the  morals  of  those  whose  minds 
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are  open  to  such  inflneneeB,  and  into  whose  hands  a  pnblica- 
tion  of  this  sort  may  fall,''  the  Conrt  substantiallj  said,  that 
the  matter  mast  be  regarded  as  obscene,  if  it  wonld  have  a 
tendency  to  snggest  impure  and  libidinous  thoughts  in  the 
minds  of  those  open  to  the  influence  of  such  thoughts,  and 
thus  deprave  and  corrupt  their  morals,  if  they  should  read 
such  matter.  It  was  not  an  erroneous  statement  of  the  test 
of  obscenity,  nor  did  the  Court  giye  an  erroneous  definition 
of  obscenity,  or  a  definition  different  from  that  of  the  first 
request  to  charge.  It  gave  a  definition  substantially  agree- 
ing with  that  of  such  request. 

In  Regina  v.  Hi<Min^  (Z.  /^.,  8  Q.  B.^  360,)  the  question 
arose  as  to  what  was  an  "  obscene"  book,  within  a  statute  au- 
thorizing the  destruction  of  obscene  books.  The  book  in 
question  was,  to  a  considerable  extent,  an  obscene  publication, 
and,  by  reason  of  the  obscene  matter  in  it,  was  calculated  to 
produce  a  pernicious  effect,  in  depraving  and  debauching  the 
minds  of  the  persons  into  whose  hands  it  might  come.  It 
was  contended,  however,  that,  although  such  was  the  tendency 
of  the  book  upon  the  public  mind,  yet,  as  the  immediate  in- 
tention of  the  person  selling  it  was  not  so  to  affect  the  public 
mind,  but  to  expose  certain  alleged  practices  and  errors  of  a 
religious  system,  the  book  was  not  obscene.  As  to  this  point, 
Ch.  J.  Oockbum  said :  ^'  I  think,  that,  if  there  be  an  infraction 
of  the  law,  the  intention  to  break  the  law  must  be  inferred, 
and  the  criminal  character  of  the  publication  is  not  affected 
or  qualified  by  there  being  some  ulterior  object  in  view, 
(which  is  the  immediate  and  primary  object  of  the  parties,)  of 
a  different  and  an  honest  character.  It  is  quite  clear,  that  the 
publishing  an  obscene  book  is  an  offence  against  the  law  of 
the  land.  It  is  perfectly  true,  as  has  been  pointed  out  by 
Mr.  Kydd,  that  there  are  a  greiit  many  publications  of  high 
repute  in  the  literary  productions  of  the  country,  the  ten- 
dency of  which  is  immodest,  and,  if  you  please,  immoral,  and, 
possibly,  there  might  have  been  subject-matter  for  indictment 
in  many  of  the  works  which  have  been  referred  to.  But  it  is 
not  to  be  said,  because  there  are  in  many  standard  and  estab- 
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lished  works  objectionable  passageB,  that,  therefore,  the  law  is 
not  as  alleged  od  the  part  of  this  prosecution,  namely,  that 
obscene  works  are  the  subject-matter  of  indictment ;  and  I 
think  the  test  of  obscenity  is  this,  whether  the  tendency  of 
the  matter  charged  as  obscenity  is  to  deprave  and  corrupt 
those  whose  minds  are  open  to  such  immoral  influences,  and 
into  whose  hands  a  publication  of  this  sort  may  fall.  Now, 
with  regard  to  this  work,  it  is  qnite  certain  that  it  wonld 
suggest  to  the  minds  of  the  young  of  either  sex,  or  even  to 
persons  of  more  advanced  years,  thoughts  of  a  most  impure 
and  libidinous  character."  These  views  seem  to  us  very 
sound.  In  the  present  case,  the  remarks  made  by  the  Court, 
in  its  charge,  as  to  the  test  of  obscenity,  were  made  in  refer- 
ence to  suggestions  like  those  made  in  the  Hicklin  case.  It 
was  contended,  that  the  motive  and  object  of  the  book  were 
material.  On  this  question  the  Court  said :  "  The  question 
is,  whether  this  man  mailed  an  obscene  book ;  not  why  he 
mailed  it.  His  motive  may  have  been  ever  so  pure ;  if  the 
book  he  mailed  was  obscene,  he  is  guilty.  Tou  see,  then, 
that  all  you  are  called  upon  to  determine  in  this  case  is, 
whether  the  marked  passages  in  this  book  are  obscene,  lewd, 
or  of  an  indecent  character.  Now,  I  give  you  the  test  by 
which  you  are  to  determine  this  question.  It  is  a  test  which 
has  been  often  applied,  has  passed  the  examination  of  many 
Courts,  and  I  repeat  it  here,  as  the  test  to  be  used  by  you. 
You  will  apply  this  test  to  these  marked  passages,  and,  if, 
judged  by  this  test,  you  find  any  of  them  to  be  obscene  or  of 
an  indecent  character,  it  will  be  your  duty  to  find  the  pris- 
oner guilty.  If  you  do  not  find  them,  judged  by  this  test,  to 
be  obscene  or  of  an  indecent  character,  it  will  be  your  duty 
to  acquit  him.  This  is  the  test  of  obscenity,  within  the 
meaning  of  the  statute :  It  is  whether,  &c."  The  test  there 
stated  is  substantially  the  same  as  that  stated  by  Ch.  J.  Cock- 
bum.  The  words  "  charged  as  obscenity,"  and  the  word  ''  im- 
moral "  used  by  Ch.  J.  Cockbum,  are  dropped,  and  the  words 
"  the  morals  of,"  are  not  used  by  Ch.  J.  Cockbum.  But  the 
meaning  of  the  two  sentences  is  identical.      The  case  of 


868  SOUTHERN  DISTRICT  OF  NEW  TORE, 

*IM^  ■■  ..I  ■■■■  ■■■■  ■■  ^.1  ■  ^.. I  .^i^— ^^  ■  ■  — ^^^  ^„       ^        ,fc. 

The  United  States  v.  Bennett 

Regina  v.  HickUuy  was  approved  in  Steele  v.  Brannan^  (Z. 
jB^  7  (7.  P.,  261,)  where  Ch.  J.  Bovill  states  that  he  fully 
concurs  in  the  decision  in  Regina  v.  HicJclin. 

In  the  case  against  Hejwood,  before  referred  to,  the  de- 
fendant was  the  writer  of  the  l)ook,  and  the  book  was  the 
same  book  which  is  in  question  in  the  present  case.  In  the 
trial  of  the  Hevwood  case,  Judge  Clark,  in  charging  the  jury 
said :  ^^A  book  is  obscene  which  is  offensive  to  decency.  A 
book,  to  be  obscene,  need  not  be  obscene  throughout  the 
whole  of  its  contents,  but,  if  the  book  is  obscene,  lewd,  or 
lascivious  or  indecent  in  whole  or  in  part,  it  is  an  obscene 
book,  within  the  meaning  of  the  law,  a  lewd  and  lascivious 
and  indecent  book.  A  book  is  said  to.  be  obscene  which  is 
offensive  to  decepcy  or  chastity,  which  is  immodest,  which  is 
indelicate,  impure,  causing  lewd  thoughts  of  an  immoral  ten- 
dency. A  book  is  said  to  be  lewd  which  is  incited  by  lust, 
or  incites  lustful  thoughts,  leading  to  irregular  indulgence  of 
animal  desires,  lustful,  lecherous,  libidinous.  A  book  is  las- 
civious which  is  lustful,  which  excites  or  promotes  impure 
sexual  desires.  A  book  is  indecent  which  is  unbecoming,  im- 
modest, unfit  to  be  seen.  A  book  which  is  obscene,  as  I  have 
said  to  you  before,  or  lewd,  or  lascivious,  or  indecent,  in  whole 
or  in  part,  or  in  its  general  scope  or  tendency,  in  its  plates  or 
pictures,  or  in  its  reading  matter,  falls  within  the  scope  of  the 
prohibition  of  the  statute.  *  *  *  An  argument  has  been 
made  here  to  show  you  that  Mr.  Hey  wood  was  a  moral  man, 
a  well-behaved  man,  and  that  his  design  in  publishing  this 
work  was  a  good  one,  that  he  reaUy  believed  the  doctrines 
which  he  taught.  But  the  Court  say  to  you,  that,  such  an 
argument  cannot  be  received  and  considered  by  you,  and  can- 
not make  any  difference  in  the  question  of  guilt  or  innocence. 
A  man  might  believe  that  obscene  things  may  be  and  onght 
to  be  corrected,  and  he  might  argue  against  them  and  pub- 
lish for  this  purpose ;  but  still  the  book  might  not  be  allowed 
to  go  through  the  mails,  if  obscene  in  itself.  It  is  not  the 
design.  There  is  no  reference  in  the  statute  to  the  design 
that  a  man  has  in  putting  the  book  in  the  mail,  whether  for 
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a  bad  or  a  good  purpose ;  bnt  the  law  Bays,  explicitly,  that  such 
books  shall  not  go  through  the  mails,  and  that,  if  anybody 
deposits  them,  he  is  to  be  punished  for  it.    There  is  no  ques- 
tion here  in  regard  to  the  suppression  or  the  spread  of  knowl- 
edge.     *    ♦    »     Something  was  said  in  regard  to  other 
books — that  these  books  are  no  more  ofiensive  than  some 
other  books,  but  you  are  not  sent  Here  to  try  other  books,  nor 
to  compare  this  book  with  other  books,  and,  you  heard  the 
Court  rule  out  all  other  books.    The  sole  question  is,  whether 
these  books  are  obscene,  lewd,  or  indecent.      Other  books 
may  be  so,  or  may  not  be  so.    They  may  or  may  not  bave 
gone  in  the  mail.  *  ♦  *  Observations  were  made  in  regard 
to  the  extent  to  which  these  books  might  be  obscene,  lewd, 
lascivious  or  impure,  or  might  excite  unlawful  or  impure  de- 
sires ;  and  it  was  said  to  you,  that  you  might  read  these  books, 
and  they  would  excite  no  impure  desire  in  you,  no  impure 
thought;    but  that  il  not  a  sure  criterion,  by  any  means. 
These  books  are  not  sent  ordinarily  to  such  people  as  you. 
But  you  may  consider  whether  they  are  obscene,  or  lewd,  or 
lascivions  to  any  considerable  portion  of  the  community,  or 
whether  they  excite  impure  desires  in  the  minds  of  the  boys 
and  girls  or  other  persons  who  are  susceptible  to  such  impure 
thoughts  and  desires.    If  any  other  standard  were  adopted, 
probably  no  book  would  be  obscene,  because  there  would  be 
some  men  and  women  so  pure,  perhaps,  that  it  would  not  ex- 
cite an  impure  thought ;  but  it  is  to  be  governed  by  its  effect 
upon  the  community — whether  it  is  obscene  and  is  of  dan- 
gerous tendency  in  the  community  generally,  or  any  consider- 
able portion  of  the  community."    These  views  are,  in  sub- 
stance, those  contained  in  the  charge  in  the  present  case. 

We  are  of  opinion  that  there  was  no  error  in  what  was 
charged  by  the  Court  as  to  the  test  of  obscenity. 

No  other  part  of  the  charge  was  specifically  complained 

of  in  the  argument ;  but  it  was  urged  that  the  Court  erred  in 

refusing  to  charge  as  requested  in  the  second  paragraph  of 

the  first  request,  and  in  requests  2,  3,  4,  5,  6,  7,  8  and  9. 

As  to  the  second  paragraph  of  the  first  request,  we  are  of 
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opinion  that  the  object  of  the  uBe  of  the  obscene  or  indecent 
words  is  not  a  subject  for  consideration.  In  addition  to  the 
observations  already  cited  from  the  case  of  Regina  v.  HicUiny 
Ch.  J.  Cockbura  says,  fnrther :  "  May  you  commit  an  offence 
against  the  law  in  order  that  thereby  you  may  effect  some 
ulterior  object,  which  you  have  in  view,  which  may  be  an 
honest  or  even  a  laudable  onei  My  answer  is,  emphatically, 
no.  The  law  ^ys,  you  shall  not  publish  an  obscene  worL 
An  obscene  work  is  here  published,  and  a  work  the  obscenity 
of  which  is  so  clear  and  decided,  tliat  it  is  impossible  to  Bup- 
pose  that  the  man  who  published  it  must  not  have  known  and 
seen  that  the  effect  upon  the  minds  of  many  of  those  into  whose 
hands  it  would  come,  would  be  of  a  mischievous  and  denioralix- 
ing  character.  Is  he  justified  in  doing  that  which  clearly  wonld 
be  wrong,  legally  as  well  as  morally,  because  he  thinks  that 
some  greater  good  would  be  accomplished?  *  ♦  *  I  hold,  that, 
where  a  man  publishes  a  work  manif  esfty  obscene,  he  must  be 
taken  to  have  had  the  intention  which  is  implied  from  that  act ; 
and  that,  as  soon  as  you  have  an  illegal  act  thus  established, 
quoad  the  intention  and  quoad  the  act,  it  does  not  lie  in  the 
mouth  of  the  man  who  does  it  to  say :  ^  Well,  I  was  breaking  the 
law,  but  I  was  breaking  it  for  some  wholesome  and  salutory  pur- 
pose.' "  In  Steele  v.  Branncm^  {before  cited^  it  was  contended, 
that  the  book  treated  of  a  matter  which  might  properly  be  the 
subject  of  discussion  and  controversy,  and  that  the  object  of 
those  who  put  it  forward  was  not  only  innocent  but  praise- 
worthy, inasmuch  as  they  intended  thereby  to  advance  the 
interests  of  religion  and  of  the  public,  and  that,  therefore,  the 
book  was  not  obscene.  The  Court  held  otherwise,  and  ap- 
proved the  ruling  in  the  Hicklin  case.  The  views  of  Judge 
Clark,  to  the  same  effect,  have  been  quoted. 

As  to  request  2,  it  was  charged  in  substance,  so  far  as  ita 
propositions  are  correct.  The  rest  of  it  falls  within  what  has 
been  said  as  to  the  last  paragraph  of  the  first  request  This 
last  observation  applies  also  to  request  3. 

As  to  request  4,  its  substance  was  charged,  and,  as  to  any- 
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thing  in  it  not  charged,  there  was  no  error  in  not  charg- 
ing it. 

The  observations  made  as  to  the  last  paragraph  of  the  first 
request  apply,  also,  to  requests  6,  6  and  7,  and  the  first  para- 
graph of  request  8. 

The  last  paragraph  of  request  8  was,  in  substance,  charged. 

We  perceive  no  error  in  the  refusal  to  charge  as  requested 
in  request  9.  This  statute  differs  from  no  other  criminal 
statute,  and  the  jury  were  properly  instructed  on  the  subject 
of  a  reasonable  doubt. 

We  have  given  no  attention  to  any  exceptions  appearing 
in  the  case,  which  are  not  presented  in  the  printed  brief  of 
the  counsel  for  the  defendant. 

The  case  contains  the  following  statement :  "  During  the 
absence  of  the  jury,  tKe  Court  sent  to  them  by  the  officer  in 
charge,  and,  in  the  absence  of  the  prisoner,  after  exhibiting 
the  same  to  the  counsel  for  the  prisoner,  a  direction  in  writ- 
ing, that  they  might  deliver  a  sealed  verdict  to  said  officer, 
and  that  thereupon  they  should  be  allowed  to  separate  and 
directed  to  appear  in  Court  at  the  hour  of  the  opening  of  the 
Court  on  the  next  day.  At  about  6.30  o'clock  the  next 
morning,  (March  21st,  1879,)  the  jury  delivered  a  sealed  ver- 
dict to  the  officer,  and  were  thereupon  allowed  by  him  to 
separate.  The  Court  resumed  its  session  at  11  o'clock  a.  m. 
of  that  day,  and  the  jury,  having  been  called  by  the  clerk, 
announced,  by  their  foreman,  that  they  had  agreed  upon  a 
verdict,  and  that  he  had  handed  a  sealed  verdict  to  the  officer 
in  charge  of  them.  The  counsel  for  the  prisoner  duly 
excepted  to  the  direction  of  the  Court  that  the  jury  should 
bring  in  a  sealed  verdict  at  all,  and  to  the  reception  by  the 
Court  of  such  a  verdict  from  the  officer,  and  also  to  the  right  of 
the  jury  to  separate  at  all  until  they  had  rendered  their  ver- 
dict in  open  Court.  Under  these  exceptions  the  jury  were 
allowed  to  render  a  verdict  of  guilty,  as  stated  in  the  sealed 
verdict  received  by  the  Court  from  the  officer,  in  the  presence 
of  the  defendant,  and  which  was  thereupon  announced  and 
recorded  in  open  Court,  as  a  verdict  of  guilty.  The  counsel  for 
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the  prisoner  then  and  there  requested  that  the  jury  be  polled, 
which  was  done,  and  thereupon  each  of  the  jurymen,  to  llie 
question  of  the  clerk,  whether  the  verdict  announced  was  his 
verdict,  answered  in  the  affirmative."  It  is  contended  for 
the  defendant,  that  the  direction  of  the  Court  to  the  jury,  in 
the  absence  of  the  prisoner,  and  without  his  consent,  that 
they  might  deliver  a  sealed  verdict  to  the  officer  in  charge  and 
then  separate,  and  their  doing  so,  is  ground  for  a  new  trial. 
The  propositions  urged  to  this  end  are,  that  sealed  verdicts 
have  no  authority  in  law  without  the  prisoner's  consent;  that 
they  have  been  introduced  with  great  reluctance  and  great 
suspicion  in  civil  cases,  and  are  always  a  source  of  danger ; 
that  the  separation  of  juries  in  crimind  cases,  after  the  chai^ 
of  the  Court,  is  always  a  recognized  source  of  danger  to  the 
prisoner,  to  which  the  law  does  not  Voluntarily  expose  him ; 
that  the  prisoner  cannot  prove  a  negative,  to  show  that  he 
has  not  been  injured ;  that  the  direction  of  the  Court  is  no 
justification  or  protection ;  that  an  instruction  to  the  jury, 
that,  after  a  long  confinement,  they  may  obtain  a  much  de- 
sired release  by  a  sealed  verdict,  is  a  direct  inducement  to  the 
minority  of  the  jury  to  yield  against  the  prisoner,  and  was 
effective  against  him  in  this  case ;  that  the  absence  of  au- 
thority for  the  course  pursued  upon  this  trial,  and  the  reluct- 
ance with  which  any  separation,  before  or  after  the  charge,  is 
allowed,  is  conclusive  for  the  prisoner,  on  this  point ;  and  that, 
while  the  rule  has  been  somewhat  relaxed  from  necessity  only, 
this  has  never  been  done  so  as  to  allow  of  a  sealed  verdict  and 
a  general  separation  of  the  jury,  without  the  prisoner's  pres- 
ence, knowledge  and  consent,  before  their  real  verdict  should 
be  rendered  in  Court  and  in  the  prisoner's  presence. 

It  appears,  by  the  case,  that  the  direction  in  writing  to 
the  jury,  that  they  might  deliver  a  sealed  verdict  to  the  officer 
and  might  then  separate,  was  exhibited  to  the  counsel  for  the 
.  prisoner  before  it  was  sent  to  the  jury  by  the  Court ;  that  the 
jury  strictly  followed  such  direction ;  that  the  Court  received 
the  sealed  verdict  from  the  officer  the  next  morning,  in  the 
presence  of  the  jury  and  of  the  defendant,  in  open  Court, 
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after  the  jnrj  had  then  and  there  announced  that  thej  had 
agreed  upon  a  verdict  and  that  snch  sealed  verdict  contained 
it ;  that  the  verdict  of  guilty  announced  and  recorded  was 
the  verdict  contained  in  such  sealed  verdict ;  and  that,  on  the 
polling  of  the  jury,  at  the  request  of  the  counsel  for  the  de- 
fendant, each  juror  stated  that  the  verdict  announced  was 
his  verdict. 

It  is  laid  down  in  Wharton^ 8 Criminal  LaWj{6th  ed.y  §  3,125,) 
that,  ^'  in  misdemeanors,  there  is  no  difficulty,  in  practice,  in 
permitting  the  jury  to  separate  during  the  trial."  In  the  pre- 
sent case,  the  statute  expressly  declares  the  ofience  to  be  a 
misdemeanor.  Wharton  cites  the  leading  case  of  Rex  v. 
Woolf^  (1  ChiUyy  401,)  where  it  is  held,  that,  in  a  case  of 
misdemeanor,  the  dispersion  of  the  jury  does  not  vitiate  the 
verdict.  The  dispersion  referred  to  is  one  before  agreement 
on  a  verdict.  A  fortiori^  a  dispersion  after  agreement,  and 
after  the  verdict  is  written  and  signed  and  sealed  up,  and 
where  the  jury  afterwards  attend  in  Court  with  it,  and  the 
Court  receives  and  opens  it,  and  the  jury  give  an  oral  verdict 
in  accordance  with  it,  on  being  polled,  does  not  vitiate  the 
trial.  In  The  People  v.  DouglaAS^  (4  Gomen^  26,)  it  is  laid 
down,  that  the  mere  separation  of  a  jury  is  not  a  sufficient 
cause  for  setting  aside  a  verdict  either  in  a  civil  or  a  criminal 
case,  if  there  be  no  farther  abuse.  In  The  People  v.  Raneom^ 
(7  Wendell,  417,  424,)  it  is  said,  that  any  irregularity  or  mis- 
conduct of  the  jurors  wiU  not  be  a  sufficient  ground  for  set- 
ting aside  a  yerdict,  either  in  a  criminal  or  a  civil  case,  where 
the  Court  are  .satisfied  that  the  party  complaining  has  not, 
and  could  not  have,  sustained  any  injury  from  it.  In  The 
Commonwealth  v.  Carrvngton,  (116  Mase.,  37,)  the  question 
arose,  whether,  in  a  criminal  case,  not  capital,  the  jury  may 
be  authorized  by  the  Court,  without  the  consent  of  the  de- 
fendant, to  separate  after  agreeing  upon,  signing  and  sealing 
up  a  paper  in  the  form  of  a  verdict,  and  afterwards  return  a 
verdict  in  open  Court,  in  accordance  with  the  result  so  stated 
and  sealed  up.  It  was  held,  that  such  a  course  is  proper. 
The  Court  say  :  '^  The  tendency  of  modem  decisions  has  been 
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to  relax  the  strictness  of  the  ancient  practice  which  required 
jurors  to  be  Ijept  together  from  the  time  they  were  empan- 
elled nntil  they  returned  their  verdict,  or  were  finally  dis- 
charged by  the  Court.     In  civil  cases  the  jury  are  never  kept 
together  at  the  intermissions  of  the  sittings  of  the  Court 
pending  the  trial ;  and  it  is  well  settled,  that,  after  the  case 
is  finally  committed  to  them,  they  may  be  allowed  by  the 
Court  to  separate,  if  they  first  agree  upon  and  seal  up  their 
verdict,  and  afterwards  aflirm  it  in  open  Court ;  and  that,  if 
their  verdict,  when  opened,  does  not  cover  all  the  issues  on 
which  they  are  to  pass,  the  case  may  be  recommitted  to  them 
and  a  verdict  subsequently  rendered  will  be  good.    ( Winslc^w 
V.  Draper^  8  Pick.y  170 ;  Pritohard  v.  Hennessey^  1  Gray, 
294;    Chapman  v.  Coffin^  14  Gray^  454.)    But  if ,  upon  re- 
turning into  Court,  one  of  the  jurors  dissents  from  the  ver- 
dict to  which  all  had  agreed  out  of  Court,  it  cannot  be  re- 
corded.    {Lawrence  v.  Steams^  11  Pick.,  5i»l.)     In  capital 
cases,  indeed,  the  uniform  practice  in  this  Commonwealth  has 
been  to  keep  the  jury  together  from  the  time  the  case  is 
opened  to  them  until  their  final  discharge.    But  the  practice 
is  equally  well  settled,  and  in  accordance  with  the  decisions 
elsewhere,  that,  pending  a  trial  for  a  misdemeanor,  the  jury 
may  be  permitted  by  the  Court,  without   the  consent  or 
knowledge   of  the    defendant,  to   separate  and  go  to  their 
homes  at  night,  without  vitiating  the  verdict.     {The  King  v. 
Woolf^  1  CMt^  401 ;  S,  6'.,  nom.  The  King  v.  Kinnear^  2  B, 
<&  Ald.y  462;   McCreary  v.  Commonwealth^  29  Pmn,  Sty 
323.)      If  the  jury,  in  a  case  of  misdemeanor,  are  allowed, 
without  the  consent  of  the  defendant,  to  separate  after  the 
case  is  finally  committed  to  them  by  the  Court,  and  before 
the  verdict  is  returned,  the  verdict  cannot  be  recorded,  unless 
it  clearly  appears  that  the  verdict  was  not  infiuenced  by  any- 
thing that  took  place  during  the  separation.     It  was  accord- 
ingly held,  that,  where  the  jury  w^re  allowed  by  the  judge  to 
disperse  upon  stating  to  the  ofiicer  they  had  agreed  on  and 
sealed  up  a  verdict,  and,  upon  coming  into  Court,  rendered 
an  oral  verdict,  without  any  sealed  verdict  being  produced  or 
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opened,  or  its  contents  made  known  to  the  defendant  or  his 
counsel,  the  verdict  was  invalid.  {fiormrwn/weaLth  y.  Durfee^ 
100  Maaa.^  146 ;  Commonwealth  v.  Dotub^  108  Mdss.^  48S.) 
Bat,  when  all  possibility  of  improper  influences  is  excluded 
by  conclusive  evidence  that  the  jury  arrived  at  and  reduced 
to  writing,  before  their  separation,  the  same  result  which 
they  afterwards  announced  in  open  Court,  the  verdict  may 
be  received  and  recorded.  {State  v.  Engle^  13  Ohion  490  ; 
SiaU  V.  Weber,  22  Misso.,  321 ;  Rehns  v.  PeopUy  30  lU.,  256.)" 
These  views  seem  to  us  to  be  the  clear  result  of  the  authorities, 
and  to  be  founded  in  reason.  In  the  present  case,  it  clearly 
appears  that  the  jury,  before  they  separated,  arrived  at  the 
same  result  which  they  afterwards  orally  announced  in  due 
form,  when  enquired  of  by  the  clerk,  in  open  Court,  and, 
therefore,  that  the  verdict  was  not  influenced  by  anything 
that  took  place  during  the  separation. 

We  have  examined  the  cases  cited  by  the  counsel  for  the 
defendant,  and  flnd  in  them  nothing  inconsistent  with  the 
foregoing  views. 

After  a  careful  consideration  of  all  the  points  presented, 
we  are  nnanimously  of  opinion,  that  the  motion  for  a  new 
trial,  and  to  set  aside  the  verdict,  and  for  an  arrest  of  judg- 
ment upon  the  same,  must  be  denied. 

William  P.  Mero,  {Assistant  District  Attorney^  for  the 
United  States. 


Ahram%  Wakeman.  for  the  defendant. 
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GiLKB  F.  Fillet  vs.  Peelby  A.  Child.      In  bquttt. 

Q.,  haying  a  patent  for  an  improvement  In  stoves,  acqniesced,  daring  the  entire 
duration  of  the  patent,  in  the  manufacture  and  sale  by  M.,  of  stoves  contaiii- 
ing  said  improyement,  with  the  name  **  charter  oak  "  upon  them.  After  the 
patent  expired,  M.  continued  to  make  and  sell  stoyes  contidning  said  im- 
provement, and  to  put  the  name  "  charter  oak  "  npon  them,  but  did  not  rep- 
resent them  as  made  by  G.  G.,  claiming  the  name  "charter  oak"  as. a 
trade-mark,  applied  to  stoves  containing  said  improvement,  brought  a  suit  to 
restrain  the  use  of  it  by  M.,  on  such  stoves :  Beld,  that  M.  ought  not  to  he 
so  restrained. 

(Before  Blatchpobd,  J.,  Southern  District  of  New  York,  June  4th,  1879.) 

Blatohfobd,  J.    The  bill  alleges,  that  the  plaintifi,  in 
1861,  "  conceived  of  applying"  the  name  of  "charter  oak," 
as  a  trade-mark,  to  cooking  stoves  embodying  certain  im- 
provements in  their  internal  constmction,  which  he  had  in- 
vented, for  the  purpose  (1)  of   securing  to  himself  more 
completely  and  exclusively  the  benefits  to  be  derived  from 
the  manufacture  and  sale  of  such  cooking  stoves,  and  (2)  of 
giving  to  the  same  a  particular  name,  to  enable  the  genenl 
public  and  purchasers  to  distinguish  the  same  from  all  other 
cooking  stoves.     It  is  not  alleged  in  the  bill  that  the  phdntif 
has  ever  applied  the  name  "  charter  oak  "  to  any  other  cook- 
ing stove  than  the  one  embodying  said  improvements,  nor 
that  the  cooking  stoves  sold  by  the  defendant,  bearing  upon 
them  the  name  "  charter  oak,"  embodied  said  improvements, 
nor  that  the  said  improvements  were  patented  to  the  plaintifi. 
It  is  shown  that  said  improvements  were  patented  to  the 
plaintiff  June  14th,  1853 ;  that  the  patent  was  reissued  to  him 
December  27th,  1859 ;  and  that  it  was  extended  for  seven 
years  from  the  14:th  of  June,  1867.     There  is  no  evidence 
that  any  one,  prior  to  the  plaintiff,  applied  the  name  "  charter 
oak"  to  a  stove  containing  said  improvements;  and  it  is  shown 
that  all  the  stoves  sold  by  the  defendant  have  been  stoves  con- 
taining said  improvements,  and  having  upon  them  the  name 


JUNE,  ;i879.  377 


FiUey  IF.  Child. 


"  charter  oak."    The  suit  is  not  brought  npon  the  patent,  for 
a  violation  thereof.   The  bill  alleges,  that  the  use  of  said  trade- 
mark by  the  defendant  "  is  intended  and  designed  and  well 
calculated  to  deceive  the  public  into  the  belief  that  the  stove 
bearing  it  is  the  genuine  stove"  of  the  plaintiff,  '^  since  by  said 
name  ^  charter  oak '  alone  is  the  said  stove  bought,  sold  and 
known."    There  is  no  evidence  that  any  person  buying  one 
of  Buch  stoves  aa  the  defendant  has  so  sold,  would  believe  that 
he  was  buying  a  stove  made  by  the  plaintiff,  although  he 
would  believe  that  he  was  buying  a  stove  containing  the  im- 
provements so  patented  to  the  plaintiff.    As  the  patent  has 
expired,  and  the  defendant  has  a  right  to  sell  cooking  stoves 
embodying  the  patented  improvements,  the  sole  question  is, 
whether  the  defendant  has  a  right  to  sell  them  with  the  name 
"  charter  oak"  upon  them.   The  evidence  satisfactorily  shows, 
that  the  plaintiff,  during  the  entire  twenty-one  years'  duration 
of  the  patent,  knew  of,  and  acquiesced  in,  the  manufacture  and 
sale,  by  M.  L.  FiUey  and  those  under  whom  he  claims,  of  cook- 
ing stoves  containing  the  patented  improvements,  with  the 
name  "  charter  oak  "  upon  them.   M.  L.  Filley  made  the  stoves 
now  complained  of.    He  has  built  up  a  business  through  such 
acquiescence,  in  the  manufacture  and  sale  of  such  cooking 
stoves,  with  such  name.    Under  such  circumstances,  the  plaint- 
iff cannot,  after  his  patent  has  expired,  and  when  M.  L.  Filley 
baa  the  right  to  make  stoves  containing  said  improvements, 
prevent  him  from  calling  them  by  the  name  of  *^  charter  oak," 
80  long  as  he  does  not  represent  them  as  being  made  by  the 
plaintiff,  or  induce  others  to  believe  that  they  are  made  by  the 
plaintiff. 

The  bill  is  dismissed,  with  costs. 


Sarmtd  8.  Boydy  for  the  plaintiff. 
Esek  Cotverij  for  the  defendant. 
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LoBiN  Ingebsoll,  Tbustee,  &C. 
John  C.  Jewett  and  othbes.    In  EQnmr. 

L.  sued  J.,  in  equity,  for  infrin^i^Dg  a  patent.  J.  set  np,  by  plea,  that,  ia  June, 
1875,  L.  sued  T.  for  iofiing^ng  the  same  patent;  that  T.  was  a  lieensee  onder 
a  patent  granted  to  W.  before  the  patent  to  L.  was  granted,  which  embodied 
the  improyement  described  in  the  patent  to  L. ;  that  W.  assnmed  the  defence 
of  that  suit;  that  it  was  therein  adjudged  that  W.  was  the  first  Inrentor,  and 
that  the  patent  to  L  was  Yoid  for  want  of  novelty;  and  that  J.  was  a  licensee 
of  W  ,  under  a  lioenee  granted  in  October,  1874,  and  whs  makiog  the  srdds 
described  in  the  patent  to  W. :  Edd,  that  the  fact  that  the  license  was  granted 
before  the  judgment  was  rendered  was  alone  sufficient  to  prevent  the  judgment 
from  operating  as  an  estoppel  against  the  plaintiff 

(Before  Wallace,  J.,  Northern  District  of  New  York,  June  5th,  1879.) 

Wallace,  J.  The  proofs  taken  under  the  bill,  plea  and 
replication  present  the  question  of  the  effect  of  a  former  ad- 
judication against  the  validitj  of  the  complainant's  patent 
The  plea  sets  up  this  former  adjudication  as  an  estoppel  in 
favor  of  the  present-  defendants.  The  bill  charges  infringe- 
ment, by  the  defendants,  of  letters  patent  granted  to  Eugene 
A.  Heath,  bearing  date  October  10th,  1871,  for  an  improvement 
in  metallic  cuspadores.  llie  plea  alleges,  that,  in  June,  1875, 
the  complainant  filed  a  bill,  in  the  United  States  Circuit  Court 
for  the  District  of  New  Jersey,  against  Mary  Turner  and 
William  Turner,  for  an  infringement  of  the  same  patent; 
that  the  Turners  were  licensees,  under  letters  patent  granted 
to  William  H.  Topham,  bearing  date  August  2d,  1870,  and 
reissued  July  29th,  1873,  which  embodied  the  invention  de- 
scribed in  the  complainant's  patent ;  that  Topham  assumed 
the  defence  of  the  suit ;  and  that  it  was  therein  adjudged  by 
the  Court,  that  Topham  was  the  original  and  first  inventor, 
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and  that  the  complainant's  patent  was  void  for  want  of  nov- 
elty. The  plea  farther  alleges,  that  the  present  defendants 
are  licensees  of  Topharn,  and  are  mannfactnring  the  article 
described  in  Topham's  patent. 

The  proofs  show,  that  the  present  defendants  became 
licensees  of  Tophamin  October,  1874;  and  this  fact  is  decisive 
against  the  defendants'  position,  that  the  decree  in  the  former 
suit  precludes  the  complainant  from  maintaining  the  present 
action,  and  renders  it  unnecessary  to  look  into  the  proofs,  to 
ascertain  whether,  as  matter  of  fact,  Topham  was  a  party  or 
privy  to  the  former  suit. 

Assuming  that  Topham  was  a  party  to  the  former  suit,  in 
the  sense  that  every  person  is  a  party  who  has  a  direct  in- 
terest in  the  subject-matter  of  the  suit,  and  who  is  permitted, 
although  not  named  in  the  record,  to  control  its  prosecution 
or  defence,  the  present  defendants  cannot  avail  themselves  of 
a  decree  in  his  favor.  The  defendants,  as  licensees  of  Topham, 
have  an  interest  carved  out  of  Topham's  grant,  analogous  to 
that  of  a  lessee  of  real  estate,  and  are  privies  in  estate  with 
Topham ;  and  if,  prior  to  the  time  they  acquired  their  license, 
it  had  been  adjudged,  in  a  suit  between  Topham  and  the  com- 
plainant, that  Topham's  grant,  under  his  letters  patent,  was 
valid,  and  that  of  the  complainant  was  invalid,  that  adjudica- 
tion would  have  been  conclusive,  as  an  estoppel. 

It  is  essential  to  the  operation  of  an  estoppel,  that  it  be 
mutual,  and,  in  considering  the  effect  of  a  former  judgment, 
which  is  invoked  as  an  estoppel,  if  it  be  found  that  it  would 
not  be  conclusive  upon  the  rights  of  the  parties,  had  it  been 
adverse  to  the  party  invoking  it,  instead  of  in  his  favor,  this 
consideration  will  be  decisive  against  its  efficacy.  Therefore, 
in  this  case,  if  it  is  clear,  that,  had  the  former  judgment  sus- 
tained the  complainant's  patent  and  defeated  Topham's,  yet, 
nevertheless,  the  present  defendants  would  not  be  concluded 
by  that  adjudication,  it  must  follow,  that  the  complainant  is 
not  concluded,  as  against  these  defendants,  by  that  judg- 
ment. 
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Estoppels  are  sometimes  said  to  be  odions,  and  no  one 
would  dispute  the  trath  of  the  aphorism,  if  a  defendant,  who 
had  acquired  a  vested  right  in  real  or  personal  property,  ooold 
be  deprived  of  his  right  by  the  result  of  a  suit  brought  sub- 
sequently, to  whi<5h  he  was  not  a  party,  and  in  which  he  could 
not  be  heard.  Judgments  are  binding  upon  privies  as  well 
as  upon  parties ;  but  this  rule  is  to  be  understood  with  the 
qualification,  that  only  those  are  privies,  within  the  meaning 
of  the  rule,  who  acquire  their  interest  in  the  subject-matter 
of  the  suit  subsequent  to  the  suit.  It  is  stated,  in  Free^nan 
on  Judgments^  §  162,  to  be  well  understood,  "that  no  one  is 
privy  to  a  judgment  whose  succession  to  the  rights  of  prop- 
erty thereby  affected  occurred  previously  to  the  institution  of 
the  suit.  A  tenant  in  possession  prior  to  the  commencement 
of  an  action  of  ejectment  cannot,  therefore,  be  lawfully  dis- 
possessed by  the  judgment,  unless  made  a  party  to  the  suit 
The  assignee  of  a  note  is  not  affected  by  any  litigation  in  ref- 
erence to  it,  beginning  after  the  assignment.  No  grantee  can 
be  bound  by  any  judgment  in  an  action  commenced  against 
his  grantor  subsequent  to  the  grant ;  otherwise,  a  man  haying 
no  interest  in  property  could  defeat  the  estate  of  the  true 
owner.*'  As  tersely  put  by  Judge  Selden,  in  Campbell  v.  -ffflff, 
(16  N.  y.,  675, 679,)  the  rule  relative  to  estoppel  "  can  have 
no  application,  except  where  the  conveyance  is  made  after  the 
event  out  of  which  the  estoppel  arises."  (See,  also,  Doe  v. 
The  Earl  of  Derby,  1  Addp.  cfe  EUie,  783,  and  Windam  r. 
Qrindal,  2  OreenL,  64.) 

If  the  former  suit  had  been  decided  against  Topham,  the 
defence  of  the  invalidity  of  the  complainant's  patent  would 
still  be  open  to  the  defendants,  and  the  complainant  would 
not  be  permitted  to  say  to  the  defendants — I  have  deprived 
you  of  your  rights  as  licensees,  by  a  litigation  with  your 
grantor,  to  which  you  were  not  a  party,  commenced  after 
your  license  was  granted ;  and,  because  of  this,  the  defendants 
cannot  now  insist  that  their  rights  as  against  the  complainant 
are  conclusively  established  by  a  judgment  which  could  not 
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enure  to  the  advantage  of  the  complaiiiant,  if  it  had  been  in 
his  favor  instead  of  being  adverse. 

Judgment  is  ordered  for  the  complainant. 


Frederic  H,  BetUy  for  the  plaintiff. 
Cha/rles  F.  Blake^  for  the  defendants. 


The  Steam  Stone  Cutteb  Compaijy 
David  Shortsleeves.    In  EQunr. 

"W.,  the  patentee  of  inventions  in  steam  atone  cutting  machines,  granted  to  s 
corporation  "  the  right  to  nse  said  patented  machine,  or  any  nnmher  of  said 
machines,**  in  its  quarry  at  S.  C.  sncceeded  to  the  rights  of  W.,  and  another 
corporation  to  the  rights  of  the  corporation  grantee  in  the  quarry.  D.  was 
making  a  machine  emhodying  the  patented  inventions,  for  the  new  corpora- 
tion, &r  use  in  said  quarry,  and  C.  sought  to  enjoin  D.  from  makiog  such 
machine:  HM,  that  the  grant  conveyed  the  right  to  make  machines  for  said 
use,  including  the  right  to  procure  them  to  he  made,  and  covered  the  making 
of  them  hy  the  person  procured  to  make  them. 

(Before  Wmnn,  J.,  Vermont,  June  7th,  1879.) 

Wheelkb,  J.  This  canse  has  been  heard  on  the  motion 
of  the  plaintiff  for  a  preliminary  injunction.  The  material 
facts  appearing  from  the  bill,  answer  and  affidavits,  on  which 
the  case  is  now  presented,  are,  that  George  J.  Wardwell,  the 
patentee  of  inventions  in  steam  stone  cutting  machines^ 
granted  to  the  Sutherland  Falls  Marble  Co.,  a  corporation, 
"  the  right  to  use  said  patented  machine,  or  any  number  of 
said  machines,"  "  in  their  quarry  at  Sutherland  Falls."  The 
plaintiff  has  since  sncceeded  to  the  rights  of  Wardwell,  and 
another  corporation,  by  the  same  name,  to  the  rights  of  the 
Sutherland  Falls  Marble  Co.,  in  the  quarry,  and,  for  the  pur- 
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poses  of  this  motion  now,  in  the  patents,  although  a  doubt  is 
suggested  about  how  that  may  ultimately  appear.  The  de- 
fendant is  a  machinist,  and  is  making  a  machine  embodjing 
the  patented  inventions,  for  the  new  corporation,  at  his  shop, 
for  their  nse  in  that  quarry.  This  making  is  what  is  sought 
to  be  restrained. 

It  is  a  maxim  of  the  common  law,  that  any  one  granting  a 
thing  impliedly  grants  that  also  without  which  the  thing  ex- 
pressly granted  cannot  be  had ;  or,  as  expressed  more  perti- 
nently to  the  precise  question  here,  by  Twysden,  J.,  in  Pom- 
fret  V.  Riorqft,  (1  Saund.y  321,)  "  when  the  use  of  a  thing  is 
granted,  everything  is  granted  by  which  the  grantee  may 
have  and  enjoy  such  use."  (Liford^s  Caae^  1 1  Mep.^  52,  a.; 
Ixyrd  Darcy  v.  Askwithy  Hob.^  234 ;  UowUm  v.  Frearscn^  8 
T.  iff.,  50 ;  NichoU  v.  Luce^  24:  Pick.j  102 ;  Coolidge  v.  Hagar^ 
43  Vt,  9 ;  2  Wash.  JR.  P.,  622 ;  Broom's  Max.,  862 ;  Branch's 
Max.y  32.)  The  foundation  of  it  is  the  presumed  intention 
of  the  grantor  to  make  the  grant  efiectual.  {Botoion  v. 
Frearson,  8  T.  B.y  50;  NichoU  v.  Luce,  '14  Pich,  102; 
Tracy  v.  Athertofty  35  Vt.^  62.)  And  it  is  as  applicable  to 
grants  of  rights  under  patents,  whether  assignments  or  mere 
licenses,  as  to  any  other  subject,  where  the  true  intent  is 
sought  for.  {CuHis  on  Pat,  %  214.)  This  grant  by  Ward- 
well  would  not  pass  anything  at  all,  unless  the  grantee  could, 
in  some  way,  procure  the  machines.  It  is  suggested^  in  aign- 
ment,  that  the  intention  was  that  they  should  be  procured  of 
the  patentee,  or  from  a  manufacturer  under  him.  But  no 
grant  of  any  right  to  use  such  machine  would  be  necessary. 
The  sale  of  it  would  carry  the  right.  And,  as  said  by  Lord 
Kenyon,  in  HowUyii  v.  FrearsoUy  when  he  made  the  grant,  it 
must  be  taken  that  he  intended  to  confer  some  beneficial 
interest;  and,  if  it  can-ied  no  right  but  to  use  machines 
procured  from  or  under  the  patentee,  none  would  be  con- 
ferred. 

As  this  grant  is  now  viewed,  the  right  to  make  machines 
for  the  use  expressly  granted  passed,  and  this  would  include 
the  right  to  procure  them  to  be  made,  and  cover  the  making 
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tbem  by  the  one  procured  to  make  them.  This  is  in  accord- 
ance with  the  decision  in  Stecmh  Cutter  Co.  v.  Sheldon^  (10 
Bloitchf.  C.  C  -B-,  1.)  The  grant  there  was  of  the  right  to 
use  the  invention  to  the  extent  of  one  machine,  and,  under 
certain  circumstances,  to  the  extent  of  others,  at  the  quarries 
specified.  It  is  argued,  that  there  is  a  material  difference  be- 
tween the  two  expressions ;  but  no  such  difference  is  appa- 
rent. The  patented  inventions  are  the  subjects  of  the  grants, 
and  they  would  pass  to  the  same  extent,  whether  included  in 
machines  embodying  them,  without  being  otherwise  men- 
tioned, or  mentioned  to  the  extent  of  the  machines,  without 
otherwise  mentioning  the  machines. 
The  motion  is  denied. 


Aldace  P,  Walker ^  for  the  plaintiff. 
WTiedock  O.  Veazey^  for  the  defendant. 


Chbistopheb  Eeissner  and  others 
James  L.  Sharp.    In  equity. 

Under  §  4,887  of  the  ReyUed  Statutes,  which  provides,  that  "  every  patent 
g^ranted  for  au  invention  which  has  been  previously  patented  in  a  foreign 
country  shaU  be  so  limited  as  to  expire  at  the  same  time  with  the  foreign 
patent,  or,  if  there  be  more  than  one,  at  the  same  time  with  the  one  having 
the  shortest  term,"  a  patent  granted  by  the  United  States,  October  20th,  1874, 
for  17  years  from  that  dny,  was  held  to  have  expired  on  the  16th  of  May, 
1878,  becanse  a  patent  was  granted  in  Canada,  under  the  authority  of  the 
patentee,  for  the  same  invention,  on  the  16th  of  May,  1878,  for  6  years  from 
that  day,  although,  in  March,  1878,  the  Canada  patent  was  extended  fur  6 
years  from  the  16th  of  May,  1878,  and,  also,  for  5  years  from  the  16th  of 
May,  1888. 

(Before  Blatohfobd,  J.,  Southern  District  of  N'ew  York,  June  7th,  1879.) 
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Blatchfobd,  J.  Letters  patent  of  the  United  States  were 
granted  to  John  A.  Frey,  October  20th,  1874,  for  an  "  im- 
provement in  coal  oil  stoves,"  for  17  years  from  that  day. 
They  were  reissued  to  C.  Beissner  &  Co.,  assignees,  Jnne 
19th,  1877.  The  plaintiffs,  composing  the  firm  of  C.  Reissner 
&  Co.,  and  owners  of  the  reissue,  bring  this  suit  against  the 
defendant,  for  an  alleged  infringement  of  the  reissue,  and 
have  moved  for  a  preliminary  injunction.  Several  defences 
are  set  up,  but,  sub  one  of  them  is  regarded  as  fatal  to  the  mo- 
tion, the  others  are  not  considered. 

The  original  patent  was  granted  while  §  4,8S7  of  the  Re- 
vised Statutes  was  in  force.  That  section  is  still  in  force.  It 
provides  as  follows :  "  No  person  shall  be  debarred  from  re- 
ceiving a  patent  for  his  invention  or  discovery,  nor  shall  any 
patent  be  declared  invalid,  by  reason  of  its  having  been  firet 
patented,  or  caused  to  be  patented,  in  a  foreign  country,  un- 
less the  same  has  been  introduced  into  public  use  in  the 
United  States  for  more  than  two  years  prior  to  the  applica- 
tion. But  every  patent  granted  for  an  invention  which  has 
been  previously  patented  in  a  foreign  country  shall  be  so  lim- 
ited as  to  expire  at  the  same  time  with  the  foreign  patent,  or, 
if  there  be  more  than  one,  at  the  same  time  with  the  one 
having  the  shortest  term,  and  in  no  case  shall  it  be  in  force 
more  than  seventeen  years."  On  the  15th  of  May,  1873,  a 
patent.  No.  2,366,  was  granted  by  the  Dominion  of  Canada 
to  one  James  Henry  Thorp.  This  patent  says :  "  No.  2,366. 
Canada.  Patent  of  Invention.  Whereas  James  Henry  Thorp, 
of  the  city  of  Ottawa,  in  the  county  of  Carleton,  in  the 
Province  of  Ontario,  gentleman,  has,  in  pursuance  of  *The 
Patent  Act  of  1872,'  by  his  petition  to  the  Commissioner  of 
Patents,  stated  that  one  John  Augustus  Frey,  of  Jersey  City, 
in  the  county  of  Hudson,  in  the  State  of  New  Jersey,  one  of 
the  United  States  of  America,  mechanic,  has  invented  new 
and  useful  improvements  in  coal  oil  stoves,  the  title  or  name 
whereof  is  '  The  Summer  Queen  Coal-oil  Stove,'  and,  in  ef- 
fect, that,  by  instrument  dated  on  or  about  the  tenth  day  of 
April,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
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and  seyeotj-three,  the  said  John  Angustns  Frej  has  assigned 
to  the  petitioner,  James  Henry  Thorp,  the  right  of  obtaining 
the  patent  and  the  exdnsive  property  in  the  said  invention, 
and  that  snch  the  invention  of  the  said  John  Angnstns  Frey 
was  not  known  or  nsed  by  others  before  the  said  John  An- 
goBtiiB  Frey^s  invention  thereof,  and  not  being,  at  the  time  of 
the  present  application,  in  pnblic  nse  or  on  sale  for  more  than 
one  year  previous  to  his  said  application,  in  Canada,  with  his 
consent  or  allowance,  and  that  the  said  James  Henry  Thorp 
has  elected  his  domicile  at  the  city  of  Ottawa,  iu  the  Province 
of  Ontario,  in  Canada,  and  whereas  the  said  James  Henry 
Thorp  has  also  complied  with  the  other  requirements  of  the 
said  Act :  The  present  patent  grants  to  the  said  James  Henry 
Thorp,  his  executors,  administrators  and  assigns,  for  the  period 
of  five  years  from  the  date  of  these  presents,  the  exclusive 
right,  privilege  and  liberty  of  making,  constructing  and  using, 
and  vending  to  others  to  be  used,  the  said  invention  of  John 
Angnstns  Frey,  and  which  is  called  or  known  by  the  title  or 
name  of  *  The  Summer  Queen  Improved  Coal-oil  Stove,*  and 
whereof  a  short  description  is  as  follows  :  It  consists,  1st,  in 
the  water-tight  casings,  G,  G,  and  tubular  connections,  H,  H, 
secured  to  the  wick -tubes  and  bottom  of  water-chamber,  and 
enclosing  the  ratchet-wheels,  C,  C,  and  shafts,  D,  D ;  2d,  in 
the  stmts,  I,  applied,  as  set  forth,  for  supporting  the  chimney 
ring,  J,  from  the  wall  of  the  water-chamber ;  and,  3d,  in  hinging 
the  chimney,  N,  to  a  strut,  L,  or  its  equivalent,  for  the  pur- 
j)0Se  set  forth.  But,  for  fuller  detail  of  the  invention,  refer- 
ence must  be  had  to  the  specification  and  drawing,  one  dupli 
cate  whereof  is  hereunto  annexed  and  forms  an  essential  part 
of  this  patent.  Provided,  that  the  grant  hereby  made  is  sub- 
ject to  adjudication  before  any  Court  of  competent  jurisdic- 
tion. And  further,  that  this  patent  is  subject  to  the  condi- 
tion, that  the  same  and  all  the  rights  and  privileges  hereby 
granted  shall  cease  and  determine,  and  the  patent  shall  be 
niill  and  void,  at  the  end  of  two  years  from  the  date  hereof , 
tmless  the  patentee,  his  executors  or  administrators,  or  his 
assignee  or  assignees,  shall,  within  that  period^  have  com- 
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menced,  and  shall,  after  Bnch  commencement,  continuously 
carry  on,  in  Canada,  the  construction  or  manufacture  of  the 
invention  hereby  patented,  in  such  manner  that  any  person 
desiring  to  use  it  may  obtain  it,  or  cause  it  to  be  made  for 
him  at  a  reasonable  price,  at  some  manufactory  or  establish- 
ment for  making  or  constructing  it  in  Canada.    And,  further, 
that  this  patent  shall  be  void,  if,  after  the  expiration  of  twelve 
months  from  the  granting  hereof,  the  patentee,  his  executors 
or  administrators,  or  his  assignee  or  assignees,  for  the  whole 
or  a  part  of  his  interest  in  the  patent,  imports  or  causes  to  be 
imported  into  Canada,  the  invention  for  which  this  patent  is 
granted.     In  testimony  whereof,  the  Honorable  John  Henry 
Pope,  Commissioner  of   Patents,  has  hereunto  signed  his 
name,  and  the  seal  of  the  Patent  Office  has  been  hereto  af- 
fixed, at  the  city  of  Ottawa,  in  the  Dominion  of  Canada,  this 
fifteenth  day  of  May,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-three.    J.  H.  Pope.    Counter- 
signed, J.  C.  Tach^,  Deputy  Commissioner."    The  specifica- 
tion annexed  to  the  said  Canadian  patent  says  :  ''  Be  it  known 
that  I,  John  Augustus  Frey,  of  Jersey  City,  in  the  county  of 
Hudson,  and  State  of  New  Jersey,  one  of  the  United  States 
of  America,  mechanic,  have  invented  certain  new  and  useful 
improvements  on  coal-oil  stoves,  and  I  do  hereby  declare  that 
the  following  is  a  full,  clear  and  exact  description  of  the 
same:    The  first  part  of  my  invention  relates  to  a  means 
whereby  the  wick-tubes,  above  the  oil-chamber  of  a  coal-oil 
stove,  can  be  surrounded  with  water,  thus  dispensing  with  the 
use  of  water-wicks  for  keeping  the  wick-tubes  cool,  and  it 
consists  in  the  application  to  the  wick-tubes  and  base  of  water- 
chamber,  of  an  angularly  arranged  casing  to  enclose  the 
ratchet-wheels  of  the  wick-tubes,  and  employment  of  a  tubular 
connection  of  the  said  casing  with  the  outer  wall  of  the  water- 
chamber,  for  enclosing  the  shafts  of  the  ratchet-wheels,  to 
prevent  water  passing  through  the  apertures  for  such  whedfl 
in  the  wick-tubes  to  the  oil-chamber.    The  second  part  of  my 
invention  relates  to  the  manner  of  supporting  the  base  rim 
or  ring  on  which  the  chimney  rests,  by  struts  from  the  wall 


JUNE,   1879.  38Y 


Reissoer  v.  Sharp. 


of  the  water-chamber,  whereby  the  weight  of  the  chimney 
and  cooking  ntensil  placed  thereon  is  removed  from  the  bot- 
tom of  the  water-chamber  and  thrown  against  the  wall,  thns 
rendering  the  construction  of  that  part  of  the  stove  more 
durable.  The  third  part  of  my  invention  relates  to  hinging 
the  chimney  to  its  base  ring,  or  to  a  stmt  secured  to  the  wall 
or  bottom  of  the  water-chamber,  whereby  the  chimney  flues 
are  kept  in  a  proper  position  over  the  wick-tubes,  without  re- 
quiring special  adjustment,  after  lighting  the  wick.  Fig.  1 
is  a  transverse,  vertical  section  of  a  coal-oil  stove  embodying 
my  invention,  on  the  line  a,  a,  of  Fig.  2.  Fig.  2  is  a  trans- 
verse, vertical  section  on  the  line  h,  J,  of  Fig.  1.  A  is  the 
oil-chamber ;  B  the  wick-tubes ;  0,  0,  the  ratchet-wheels ; 
and  D,  D,  the  shafts  for  operating  the  wheels  C ;  all  con- 
structed and  arranged  in  the  or<Unary  manner.  F  is  the 
water-chamber,  the  wall  of  which  rises  to  a  suitable  height 
above  the  oil-chamber,  and  not  exceeding  the  base  rim,  J,  of 
the  chimney.  G,  G,  are  water-tight  casings,  secured  in  the 
angle  formed  by  the  wick-tubes  and  bottom  of  water-cham- 
ber, enclosing  the  ratchet-wheels  C,  C,  to  exclude  water 
placed  in  the  chamber  F  for  cooling  the  wick-tubes,  from 
entering  the  oil-chamber  by  the  apertures  in  the  wick-tubes 
in  which  the  ratchets  operate.  The  casings  G,  G,  extend  the 
whole  breadth  of  the  wick-tubes,  and  their. ends  are  closed 
water-tight,  thus  forming  a  water-tight  compartment  or  cham- 
ber enclosing  the  ratchet-wheels.  To  one  end  of  the  casing 
G  is  secured  a  water-tight  connection  H,  passing  through  the 
wall  of  the  water-chamber,  and  enclosing  the  shafts  D,  D,  of 
the  ratchet,  so  that  the  shafts  can  be  operated  in  the  usual 
manner  for  raising  and  lowering  the  wicks,  without  the  pos- 
sibility of  admitting  water  within  the  casings.  I  are  struts 
of  any  required  number  or  form,  secured  to  the  wall  of  the 
water-chamber,  placed  inclinedly  inward  and  fastened  to  the 
rim  or  ring  J,  on  which  the  chimney  N  rests,  to  support  said 
rim  or  ring  fixedly  over  the  wick-tubes.  The  weight  of  the 
chimney  and  of  any  utensil  placed  thereon  is  thus  thrown 
outwardly  against  the  wall  of  the  water-chamber,  and  the 
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presence  of  such  weight  removed  from  the  bottom  of  the 
water-chamber,  thereby  rendering  that  part  of   the  stove 
more  durable.    K  is  a  hinge  connecting  the  chimney  to  a 
stmt  L,  secured  to  the  wall  of  the  water-chamber,  and  whidi 
strut  may  be  further  secured  by  a  brace  M,  bearing  on  the 
bottom  of  the  water-chamber,  or  other  convenient  arrange- 
ment, or  the  chimney  may  be  hinged  to  the  rim  or  ring  J,  as 
before  described.     By  hinging  the  chimney  to  a  stationary  or 
&ce<]  support,  the  flues  are  kept  in  position  to  close  over  the 
wicks  without  special  adjustment,  when  shutting  down  the 
chimney  after  lighting  the  wicks.     Fig.  2  shows  the  chimney 
as  partly  raised  for  lighting  wicks.    I  daim,  as  my  invention, 
1.  The  water-tight  casings,  6,  G,  and  tubular  connections 
H,  H,  secured  to  the  wick-tubes  and  bottom  of  water-cham- 
her,  and  enclosing  the  ratchet-wheels  C,  C,  and  shafts  D,  D, 
as  and  for  the  purpose  set  forth.     2.  The  stmts  I,  applied  as 
set  forth,  for  supporting  the  chimney  ring  J  from  the  wall  of 
the  water-chamber,  as  described.    3.  In  bringing  the  chimney 
N  to  a  stmt  L,  or  its  equivalent,  for  the  purpose  set  forth. 
John  A.  Frey.    Jersey  City,  April  17th,  1878.     Signed  in 
the  presence  of  Elisha  Cole,  David  Wood.    This  is  the  spec- 
ification referred  to  in  the  affidavit  of  John  Augustus  Frey, 
hereunto  annexed.    Sworn  before  me  this  twenty-fourth  day 
of  April,  1 873,  at  Her  Britannic  Majesty's  Consulate  General, 
.New  York.    E.  M.  Archibald,  Consul  General,  New  York." 
JNo  affidavit  of  Frey  is  annexed  to  the  copy  furnished  to  me, 
other  than  the  above.    A  drawing  with  two  figures  is  annexed 
to  the  specification.    On  the  margin  of  the  Canada  patent  are 
the  following  two  entries  :  "  Extended  for  a  second  period  of 
five  years  under  No.  8,496,  from  the  fifteenth  day  of  May, 
one  thousand  eight  hundred  and  seventy-eight.    J.  O.  Tach6, 
Deputy  Conmiissionen"    "  Extended  for  a  third  period  of  five 
years  under  No.  8,497,  from  the  fifteenth  day  of  May,  one 
thousand  eight  hundred  and  eighty-three.  J.  C.  Tach6,  Deputy 
Commissioner."    It  appears,  otherwise  that  these  two  exten- 
sions were  severally  made  on  the  6th  and  7th  of  March,  187^. 
The  specification  of   the  original  patent  to  Frey,  No. 
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156,149,  granted  October  20th,  1874,  on  an  application  filed 
July  8th,  1874,  set  forth  as  foUows,  the  specification  being- 
signed  by  Frey :  "  Figure  1  is  a  perspective  view  of  my  stove 
as  arranged  for  use ;  Fig.  2  is  a  like  view  of  the  same,  with 
the  upper  hinged  portion  turned  to  one  side,  so  as  to  uncover 
the  wick-tubes ;  and  Fig.  3  is  a  vertical  central  section  upon 
a  line  having  a  right  angle  to  said  tubes.  Letters  of  like 
name  and  kind  refer  to  like  parts  in  each  of  the  figures.  My 
invention  is  an  improvement  upon  a  similar  device  which  has 
before  been  manufactured  and  sold  by  me,  and  which  is  pro- 
tected by  several  patents ;  and  it  consists  in  the  peculiar  con- 
struction of  the  funnel  or  chimney,  and  its  combination  with 
the  wick-tubes,  substantially  as  and  for  the  purpose  herein- 
after shown*  In  the  annexed  drawing,  A  represents  the 
reservoir  for  containing  oil,  which  reservoir  has,  preferably, 
downward  and  outward  flaring  sides,  and  at  its  upper  side  and 
outer  edge  is  enclosed  by  means  of  an  annular  flange,  B,  that 
has  the  height  of  about  one  and  one-half  inch,  and  is  used  to 
contain  water  for  receiving  the  heat  radiated  downward  from 
the  burners,  so  as  to  prevent  the  same  from  being  communi- 
cated to  the  oil.  From  the  reservoir  A  two  tubes,  0  and  C, 
extend  upward  to  the  required  distance,  and  serve  to  contain 
wicks,  D  and  D,  of  usual  shape.  Said  wicks  are  moved  verti- 
cally by  means  of  star-wheels,  E  and  E,  which  latter  are  se- 
cured upon,  and  rotate  with,<uitable  shafts,  e  and  e.  In  order 
that  the  wick-wheel  shafts  e  and  e  may  be  prevented  from 
becoming  warped  by  the  action  of  the  heat,  so  as  thereby  to 
change  the  relative  positions  of  the  wicks  and  engaging  wheel^ 
said  parts  are  located  within  a  suitable  housing,  ^,  below  the 
water-line,  by  which  means  a  perfect  protection  is  afforded, 
and  all  liability  to  derangement  avoided.  Above  and  around 
the  upper  ends  of  the  wick-tubes  C  and  C  is  placed  a  cap,  F, 
that  is  provided  with  cone-shaped  kerbs,  f  and  fy  (me  of 
which  coincides  with  each  of  said  tubes,  and  permits  the 
flame  of  the  burning  oil  to  pass  upward  from  the  wick.  From 
the  cap  F,  which  is,  preferably,  constructed  from  cast  metal^ 
a  sheet-metal  cylinder,  G,  extends  upward  about  seven  inches^ 
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and  at  its  upper  end  is  enclosed  by  a  metal  head,  H,  whicli 
latter  is  provided  with  two  openings^  h  and  h^  that  coincide 
in  position  with  the  wick-tube  kerbs  f  and  f^  but  have  con- 
siderably larger  horizontal  dimensions.  From  each  side  of 
each  opening  A,  a  flange,  A',  extends  downward,  and  causes 
the  heated  escaping  gases  to  be  deflected  toward  the  ends  of 
said  openings,  instead,  as  would  otherwise  be  the  case,  of 
passing  outward,  principally  at  the  longitudinal  centre  of  the 
same.  The  cylinder  G,  cap  F,  and  head  H,  which  form  the 
chimney  of  the  lamp,  are  hinged  so  as  to  permit  of  being 
turned  to  one  side,  as  shown  in  Fig.  2.  An  elevated  support, 
I,  for  cooking  utensils,  is  secured  to  the  upper  end  of  said 
cylinder,  and  a  number  of  glazed  openings,  K  and  K,  are 
provided  in  the  sides  of  the  latter,  completing  the  apparatus, 
the  operation  of  which  will  be  readily  understood  from  the 
foregoing  description.  Having  thus  fully  set  forth  the  nature 
and  merits  of  my  invention,  what  I  claim-  as  new  is:  The 
combined  cap  and  chimney,  consisting  of  the  cap  F,  pro- 
vided with  the  kerbs  f  and  f^  the  sheet-metal  cylinder  6, 
and  the  head  H,  provided  with  the  openings  h  and  A,  and 
flanges  or  flue-plates,  K  and  A',  depending  from  the  sides  only 
of  said  openings,  said  parts  being  constructed  and  combined 
to  operate  in  the  manner  and  for  the  purpose  substantialiy  as 
shown." 

The  specification  of  the  reiteue  of  June  19th,  1877,  on 
which  this  suit  is  brought,  and  the  application  for  which  was 
filed  May  24th,  1877,  is  signed  by  Frey  and  sets  forth  as  fol- 
lows :  "  Be  it  known  that  I,  John  A.  Frey,  of  New  York, 
New  York  county  and  State  of  New  York,  did  invent  certain 
new  and  useful  improvements  in  coal-oil  stoves,  for  which  let- 
ters patent  No.  156,149  were  issued  to  me  upon  the  20th  day 
of  October,  1874,  which  letters  patent  having  been  found 
defective,  in  that  the  specification  and  claims  do  not  cover 
and  embrace  all  of  the  original  invention,  as  set  forth  in  the 
application  filed  in  the  Patent  Office  on  the  8th  day  of  July, 
1874 :  Now,  therefore,  being  desirous  of  reissuing  said  letters 
patent,  herewith  surrendered,  I  have  prepared  and  do  hereby 
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declare  that  the  f ollowmg  is  a  full,  clear  and  exact  descrip- 
tion of  the  said  invention,  reference  being  had  to  the  accom- 
panying drawings,  making  a  part  of  this  invention,  in  which 
Figure  1  is  a  perspective  view  of  my  stove  as  arranged  for 
•use ;  Fig.  2  is  a  like  view  of  the  same,  with  the  upper  hinged 
portion  turned  to  one  side,  so  as  to  uncover  the  wick-tubes ; 
and  Fig.  3  is  a  vertical  central  section  upon  a  line  having  a 
right  angle  to  said  tubes.    Letters  of  like  name  and  kind  re- 
fer to  each  part  in  each  of  the  figures.     My  invention  is  an 
improvement  npon  a  similar  device  which  has  before  been 
manufactured  and  sold  by  me,  and  which  is  protected  by  sev- 
eral patents ;  and  it  consists,  principally,  in  a  coal-oil  stove 
having  its  wick-wheels,  wick-wheel  shafts,  and   the  entire 
upper  surface  of  its  oil-reservoir  covered  by  a  water-reservoir, 
substantially  as  and  for  the  purpose  hereinafter  specified.    It 
consists,  further,  in  a  coal-oil  stove  in  which  the  entire  upper 
surface  of  its  oil-reservoir  is  protected  by  a  water-reservoir, 
and  its  wick-wheels  and  their  shafts  are  enclosed  by  means  of 
housings  that  are  within  said  water-reservoir,  and  below  its 
upper  edge,  substantially  as  and  for  the  purpose  hereinafter 
shown.    It  consists,  finally,  in  the  peculiar  construction  of 
the  funnel  or  chimney  and  its  combination  with  the  wick- 
tubes,  substantially  as  and  for  the  purpose  hereinafter  set 
forth.    In  the  annexed  drawings,  A  represents  a  reservoir 
for  containing  oil,  which  reservoir  has,  preferably,  downward 
and  outward  flaring  sides,  and  at  its  upper  side  and  outer 
edge  is  enclosed  by  means  of  an  annular  flange,  B,  that  has  a 
height  of  about  one  and  one-half  inch,  and  is  used  to  contain 
water  for  receiving  the  heat  radiated  downward  from  the 
burners,  so  as  to  prevent  the  same  from  being  communicated 
to  the  oil.    From  the  reservoir  A,  two  tubes,  0  and  C,  extend 
upward  to  the  required  distance,  and  serve  to  contain  wicks, 
D  and  D,  of  usual  shape.    Said  wicks  are  moved  vertically 
by  means  of  star-wheels,' E  and  £,  which  latter  are  secured 
upon  and  rotate  with  suitable  shafts,  e  and  e.    In  order  that 
the  wick-wheel  shafts  e  and  e  may  be  prevented  from  becom- 
ing warped  by  the  action  of  the  heat,  so  as  thereby  to  chtuige 
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the  relative  poBitions  of  the  wick  and  engaging  wheel,  said 
wheels  are  located  within  a  snitable  housing,  c,  below  the 
water-line,  while  said  shafts  are  each  contained  within  a  tnbe^ 
Cy  that  at  its  inner  end  commnnicates  with  said  housing  c^  and 
/  at  its  outer  end  passes  through  the  flange  B  that  forms  the 
outer  wall  of  the  water-reservoir,  by  which  means  a  perfect 
protection  is  afforded  and  all  liability  to  derangement  is 
avoided.    Above  and  around  the  upper  ends  of  the  wick-tubes 
G  and  C  is  placed  a  cap,  F,  that  is  provided  with  cone-shaped 
kerbs, y^  and y^,  one  of  which  coincides  with  each  of  said  tubes, 
and  permits  the  flame  of  the  burning  oil  to  pass  upward  from 
the  wick.    From  the  cap,  F,  which  is  preferably  constructed 
from  cast  metal,  a  sheet-metal  cylinder,  G,  extends  upward 
about  seven  inches,  and  at  its  upper  end  is  enclosed  by  a 
metal  head,  H,  which  latter  is  provided  with  two  openings,  A 
and  A,  that  coincide  in  position  with  the  wick-tube  kerbs  y 
andy*,  but  have  considerably  larger  horizontal  dimensions. 
From  each  side  of  each  opening  A  a  flange,  A',  extends  down- 
ward, and  causes  the  heated  escaping  gases  to  be  deflected 
toward  the  ends  of  said  opening,  instead,  as  would  otherwise 
be  the  case,  of  passing  outward,  principally  at  the  longitu- 
dinal centre  of  the  same.    The  cylinder  G,  cap  F,*and  head 
H,  which  form  the  chimney  of  the  lamp,  are  hinged  so  as  to 
permit  of  being  turned  to  one  side,  as  shown  in  Fig.  2.    An 
elevated  support,  I,  for  cooking  utensils,  is  secured  to  the  up- 
per end  of  said  cylinder,  and  a  number  of  glazed  openings, 
K  and  K,  are  provided  in  the  sides  of  the  latter,  completing 
the  apparatus,  the  operation  of  which  will  be  readily  under- 
stood from  the  foregoing  description.    It  will  be  seen,  that, 
in  consequence  of  the  construction  and  arrangement  of  the 
water-reservoir  and  of  the  housings  for  the  wick-wheels  and 
their  shafts,  a  perfect  protection  from  heat  is  secured  for  said 
parts  and  for  the  pil-reservoir  beneath.    Having  thus  fully 
set  forth  the  nature  and  merits  of  my  invention,  what  I  claim 
as  new  is  :  1.  A  coal-oil  stove  having  its  wick-wheels,  wick- 
wheel  shafts,  and  the  entire  upper  surface  of  its  oil-reservoir, 
covered  by  a  water-reservoir,  substantially  as  and  for  the  pur- 
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poBe  specified.  2.  A  coal-oil  stove  in  which  the  entire  npper 
sarf ace  of  its  oil-reservoir  is  protected  by  a  water-reservoir, 
and  its  wick-wheels  and  their  shafts  are  enclosed  by  means  of 
LousingB  that  are  within  said  water-reservoir  and  below  its 
npper  edge,  substantially  as  and  for  the  purpose  shown.  3. 
The  combined  cap  and  chimney,  consisting  of  the  cap  F,  pro- 
vided with  kerbsy^andy,  the  sheet  metal  cylinder  G,  and  the 
head  H,  provided  with  the  openings  h  and  A,  and  flanges  or 
flne-plates,  K  and  h\  depending  from  the  sides  only  of  said 
openings,  said  parts  being  constructed  and  combined  to  oper- 
ate in  the  manner  and  for  the  purpose  substantially  as  set 
forth." 

It  is  very  plain  that  Frey  caused  what  was  patented  by 
the  CSanada  patent  to  be  patented  by  that  patent.  He  as- 
signed to  Thorp  the  right  of  obtaining  the  Canada  patent, 
and  signed  and  swore  to  the  specification  for  the  purpose  of 
the  obtaining  of  that  patent.  The  Canada  patent  was  issued 
before  the  application  for  the  original  United  States  patent 
was  filed. 

The  United  States  patent  was  granted  for  an  invention 
which  had  been  previously  patented  in  Canada.  So  far  as 
the  plaintiffs  are  concerned,  the  invention  claimed  in  the  re- 
issue must  be  regarded  as  having  been  set  forth  in  the  original 
patent.  The  only  question  is,  whether  what  is  set  forth  and 
claimed  in  the  reissue,  as  the  inveDtion,  is  set  forth  as  the 
invention  in  the  Canada  patent.  Under  §  19  of  the  Canada 
Patent  Act  of  June  14th,  1872,  a  patent  may  be  reissued  ''for 
the  same  invention."  In  the  drawings  and  description  of  the 
Canada  patent,  there  is  described  and  shown,  as  the  first  part 
of  the  invention,  what  is  described  and  shown  and  claimed, 
as  part  of  the  invention,  in  the  description  and  claims  and 
drawings  of  the  United  States  reissue. 
.  Under  such  circumstances,  the  statute  requires  that  the 
United  States  patent  ^'  shall  be  so  limited  as  to  expire  at  the 
same  time  with  the  foreign  patent,  or,  if  there  be  more  than 
one,  at  the  same  time  with  the  one  having  the  shortest  term," 
and  that  in  no  case  shall  the  United  States  patent  be  in  force 
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more  than  17  years.  By  §  17  of  the  Canada  Patent  Act  of 
June  14th,  1872,  it  is  provided :  "  Patents  of  invention  i^ued 
by  the  Patent  Office  shall  be  valid  for  a  period  of  five,  ten  or 
fifteen  years,  at  the  option  of  the  applicant ;  but,  at  or  be- 
fore the  expiration  of  the  said  five  or  ten  years,  the  holder 
thereof  may  obtain  an  extension  of  the  patent  for  another 
period  of  five  years,  and,  after  those  second  five  years,  msj 
again  obtain  a  further  extension  for  another  period  of  five 
years,  not,  in  any  case,  to  exceed  a  total  period  of  fifteen 
years  in  all ;  and  the  instrument  delivered  by  the  Patent 
Office  for  such  extension  of  time  shall  be  in  the  form  which 
may  be  from  time  to  time  adopted,  to  be  attached,  with  ref- 
erence, to  the  patent,  and  under  the  signature  of  the  Com- 
missioner, or  of  any  other  member  of  the  privy  council,  in 
case  of  absence  of  the  Commissioner."  It  is  provided  by 
§  34  of  the  same  Act,  that  ^'  the  following  fees  shall  be  pay- 
able to  the  Commissioner  before  an  application  for  any  of  the 
purposes  hereinafter  mentioned  shall  be  entertained,  that  is 
to  say  :  On  petition  for  a  patent  for  5  years,  $20 ;  on  petition 
for  a  patent  for  10  years,  $40 ;  on  petition  for  patent  for  15 
years,  $60 ;  on  petition  for  extension  from  5  to  10  years,  $30; 
on  petition  for  extension  from  10  to  15  years,  $20 ;  on  peti- 
tion for  extension  from  5  to  15  years,  $40."  It  is  contended 
for  the  defendant,  that,  although  it  be  not  necessary  that  the 
limitation  should  appear  on  the  face  of  the  United  States 
patent,  yet  the  United  States  patent  must  be  limited  so  as  to 
expire  at  the  same  time  that  the  Canada  patent  would  expire, 
according  to  the  grant  of  it  in  force  when  the  United  States 
patent  was  granted,  namely,  at  the  end  of  five  years  from  the 
15th  of  May,  1878,  and  that  the  two  extensions  severallj 
granted  in  March,  1878,  cannot  affect  the  question.  The  bill 
in  this  case  was  filed  July  7th,  1877,  and  the  defendant  ap- 
peared August  3d,  1877.  For  the  plaintiffs  it  is  contended, 
that  the  United  States  patent  must  run  until  the  Canada  pat- 
ent expires,  under  its  extensions,  namely,  until  May  15th, 
1888. 

In  the  case  of  Henry  v.  The  Providence  Tool  Company^ 
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in  the  Circuit  Court  for  the  District  of  Rhode  Island,  before 
Mr.  Justice  Clifford,  in  October,  1878,  (14  Off,  Gaz.  of  PaL 
Office^  855,)  a  similar  question  arose  in  regard  to  a  United 
States  patent  granted  in  October,  1871,  under  §  25  of  the  Act 
of  July  8th,  1870,  (16  U.  S.  Stat,  at  Large,  201,)  which  is  em- 
bodied in  §  4,887  of  the  Revised  Statutes..   The  United 
States  patent  ran,  on  its  face,  for  17  years.    A  patent  for  the 
same  invention  had  been  granted  to  the  patentee,  in  Great 
Britain,  in  November,  1860,  for  14  years,  and  it  was  con- 
tended that  the  United  States  patent  expired,  by  operation  of 
law,  when  the  English  patent  expired.  In  reply,  it  was  urged, 
that  the  language  of  the  statute  extended  not  only  to  the 
term  of  the  foreign  patent  in  force  when  the  United  States 
patent  was  granted,  but  also  to  the  term  of  any  prolongation 
which  the  patentee  might  obtain  from  the  foreign  Govern- 
ment.    The  patentee,  before  the  English  patent  expired,  ap- 
plied for  its  prolongation,  to  Her  Majesty,  in  counciL     Thir- 
teen days  after  it  expired,  an  order  in  council  was  made  for 
the  granting  of  a  new  patent  for  4  years.     Such  prolongation 
operated  as  an  extension  of  the  original  term,  and  the  4  years 
began  to  run  at  the  moment  when  the  original  term  expired. 
But  Mr.  Justice  Clifford  held,  that  Congress  never  intended 
to  extend  the  term  of  the  United  States  patent  beyond  the 
legal  term  secured  to  the  foreign  patentee  when  the  United 
States  patent  was  granted ;  and  that  no  act  of  a  foreign  sov- 
ereign, nor  any  Act  of  a  foreign  legislature,  could  have  the 
effect  to  prolong  the  term  of  a  patent  granted  here,  beyond 
the  term  prescribed  by  the  Act  of  Congress.    Mr.  Justice 
Clifford  refers,  with  force,  to  the  considerations,  that,  as  the 
statute  refers  not  only  to  the  foreign  patent,  but,  if  there  be 
more  than  one,  to  the  one  having  the  shortest  term,  it  cannot 
be  held  to  include  any  subsequent  prolongation  or  extension 
of  the  monopoly  beyond  that  vested  in  the  foreign  patentee 
at  the  time  of  the  granting  of  the  United  States  patent ;  that, 
if  Congress  had  intended  otherwise,  the  langoage  would  have 
been  different,  and  words  would  have  been  employed  to  signi- 
fy that  the  domestic  patent  should  continue  as  long  as  the 
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same  invention  was  protected  by  the  foreign  Government ; 
and  that,  nnder  the  opposite  rule,  neither  the  authorities  of 
the  United  States,  nor  inventors,  nor  the  public,  would  ever 
be  able  to  know  what  the  patentee  acquired  under  a  patent 
granted  by  the  United  Stat^6,  in  a  case  where  the  invention 
had  been  previously  patented  in  a  foreign  country.  Another 
view  applicable  to  the  present  case  is,  that,  before  the  Canada 
extensions  were  granted,  the  defendant  had  put  in  a  plea  to 
the  bill,  and  the  plaintiff  had  set  down  such  plea  for  ail- 
ment. There  would,  therefore,  under  the  plaintiffs'  view,  be 
one  rule  governing  this  suit,  if  it  were  to  be  determined  ac- 
cording to  the  state  of  things  existing  when  it  was  brought, 
and  there  would  be  another  rule  governing  suits  brought  on 
the  United  States  patent  after  the  Canada  extensions  were 
granted.  The  plaintiff  suggests  a  distinction  between  the 
case  of  Henry  v.  The  Providence  Tool  Co,  and  this  case,  be- 
cause in  this  case  the  Canada  patent  did  not  expire  before  it 
was  extended,  and  because  an  extension  in  Canada  is  not  a 
matter  of  favor.  But  it  is  not  perceived  that  these  consid- 
erations are  of  sufficient  force  to  cause  any  other  condnsion 
as  to  the  plain  meaning  of  the  statute  to  be  adopted  than  that 
arrived  at  by  Mr.  Justice  Clifford ;  and  I  think  such  condn- 
sion is  the  proper  one  applicable  to  the  present  case. 

It  is  contended  for  the  plaintiff,  that  the  second  daim  of 
the  reissue  of  June,  1877,  which  is  the  only  claim  in  question 
on  this  motion,  is  not  patented  in  the  Canada  patent ;  and 
that  no  one  of  the  three  claims  of  the  Canada  patent  con- 
tains the  combination  of  elements  which  is  embraced  in  the 
second  claim  of  such  reissue.  But  I  think  it  quite  clear  that 
the  statement  in  the  Canada  patent  of  the  first  part  of  the 
invention,  and  the  substance  of  the  first  claim  of  that  patent, 
embody  the  combination  and  arrangement  found  in  the  sec- 
ond claim  of  the  United  States  reissue. 

The  motion  is  denied. 

Benjamin  F.  Lee^  for  the  plaintiffs. 
Arthur  V.  Brieseriy  for  the  defendant. 
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Kafael  De  Florez  and  anotheb 
Chables  T.  Batkolds  and  othebs.     Ik  equity. 

In  a  BOit  on  a  patent,  after  an  interlocutory  decree  in  fayor  of  the  plaintiff,  the 
defendant  applied  to  the  Court  for  leave  to  file  a  bill  to  reyiew  the  proceed- 
ings and  the  decree,  and  to  amend  the  answer  by  setting  up  two  French  pat- 
ents against  the  novelty  of  the  plaintiffs  patent,  on  the  ground  that,  if  the 
French  patents  had  been  in  eyidence,  the  decision  would  haye  been  different. 
The  application  set  forth,  (I.)  that  the  defendant  was  igpiorant  of  the  exist- 
ence of  the  French  patents  until  after  the  proofs  were  closed ;  (2.)  that  he 
did  not  know  of  their  relevancy  and  materiality  until  after  the  decree  was 
made  and  after  he  had  employed  new  counsel;  (8.)  that  the  defendant's 
Ignorance,  and  the  insufficiency  of  a  prior  application,  made  after  the  proofs 
were  taken  and  before  the  hearing,  to  admit  said  patents  in  evidence,  was 
solely  due  to  the  inexperience  and  lack  of  legal  knowledge  of  his  former 
coimsel;  (4.)  that,  in  selecting  such  counsel,  the  defendant  was  mistaken: 
Held,  that  the  excuses  offered  were  not  sufficient  to  warrant  the  granting  of 
the  application,  and  that  it  was  not  clear  that  the  result  would  have  been 
diffsrent  if  the  French  patents  liad  been  in  evidence. 

(Before  Blatchpokd,  J.,  Southern  District  of  New  York,  June  9th,  1879.) 

Blatchfobd,  J.  The  bill  in  this  case  was  filed  in  May, 
1875.  It  named  as  defendants  Charles  T.  Eaynolds,  Thomas 
B.  Hidden,  Leonard  Bichardson  and  Edward  L.  Molinenx,  as 
members  of  and  composing  the  firm  of  C.  T.  Raynolds  &  Co. 
In  Angnst,  1875,  Aqnila  Rich  was  added  as  a  defendant,  as  a 
member  of  said  firm.  In  June,  1875,  the  fonr  defendants 
originally  made  sach  pnt  in  an  answer  to  the  biU,  which  set 
forth  that  Rich  was  a  member  of  the  firm.  The  answer  was 
sworn  to  by  the  defendant  Richardson,  and  the  name  of  George 
F.  Martens  waA  appended  to  it  as  attorney  for  the  defendants, 
above  the  signature  and  oath  of  Richardson.  The  answer  set 
up  that  Bonvet  was  not  the  original  and  first  inventor  of  the 
patented  invention,  and  other  defences.    A  replication  was 
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filed  to  the  answer.  The  takiog  of  proofs  for  the  plaintiffs 
began  January  10th,  1876.  The  defendants  took  proofe  on 
several  days  in  March  and  April,  1876,  Mr.  Martens  condnct- 
ing  the  examination  a  part  of  the  time,  and  Mr.  Whitney  a 
part  of  the  time.  The  plaintiffs  put  in  rebutting  evidence 
on  three  days  in  April,  1876.  The  case  was  then  ready  for 
hearing.  In  October,  1876,  a  motion  was  made  on  the  part 
of  the  defendants  for  leave  to  put  in  evidence  on  their  part 
a  French  patent  granted  to  Martin  de  Lignac,  dated  May 
19th,  184:7,  No.  5,630,  and  the  certificates  of  addition  form- 
ing part  thereof,  and  a  French  patent  granted  to  one  Dnpas, 
dated  December  2d,  1847.  This  motion  was  founded  on  two 
affidavits,  one  made  by  Mr.  Whitney,  the  defendants'  connsel, 
and  tl)e  other  by  the  defendant  Kichardson,  both  of  them 
sworn  to  the  2d  of  October,  1876.  The  affidavit  of  Mr. 
Whitney  set  forth,  "  that  he  is  an  attorney  and  counsellor  at 
law  residing  and  doing  business  in  the  city  of  New  York ;  that 
he  has  been  attorney  in  fact  for  the  defendants  in  the  above 
entitled  action,  from  the  inception  of  said  action,  and  that, 
since  about  the  month  of  May  last,  he  has  been  counsel  for 
said  defendants ;  that  he  has  been  fully  familiar  with  the  pro- 
gress of  the  said  action,  and  with  the  nature  of  the  testimony 
produced  therein  by,  or  available  to,  the  said  defendants,  in 
said  action ;  that  neither  he,  nor,  to  the  best  of  his  knowledge 
and  belief,  any  other  person  connected  with  said  action  in 
behalf  of  defendants,  was  aware  that  the  French  patent 
granted  to  Martin  de  Lignac,  May  19th,  1847,  No.  5,630,  and 
the  certificates  of  addition  forming  part  thereof,  contained 
matter  relevant  or  bearing  upon  the  issues  or  subject  matter 
of  the  above  entitled  action,  but  that,  on  the  contrary,  said 
defendant  had  no  reason  to  suppose  that  said  patent  contained 
matter  proper  in  evidence  in  said  action,  until  after  the  testi- 
mony had  bH  been  taken,  both  for  the  complainants  and  the  de- 
fendants in  said  action,  but  that,  after  the  closing  of  snch 
testimony,  he  became  aware,  that  said  French  patent  and  the 
eertificates  of  addition  forming  part  thereof,  did  probablr 
contain  matter  which  should  be  produced  in  behalf  of  de- 
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fendants  in  the  above  entitled  action,  from  his  connection 
with  another  and  different  matter,  and  with  due  diligence  did 
proceed  to  obtain  copies  duly  certified,  of  said  French  patent 
and  the  certificate  of  addition  foiming  part  thereof,  in  ac- 
cordance with  the  usage  of  the  French  Government  in  such 
cases ;  and  that  he  hath  also  with  due  diligence  obtained  a 
translation  of  said  copy,  which  now,  in  connection  with  the 
certified  copy  hereinbefore  named,  he  lays  before  this  Court, 
praying  that  the  above  entitled  action  may  be  reopened  for 
the  admission   of  the  aforesaid  French  patent  and  certifi- 
cates of  addition  forming  part  thereof,  as  hereinbefore  set 
forth,  as  evidence  in  behalf  of  the  defendants  in  the  above 
entitled  action;   and  defendant  also  prays  that  said  action 
may  also  be  reopened  for  the  admission  in  evidence  of  a  cer- 
tain French  patent,  granted  to  one  Dupas,  dated  December 
2d,  1847,  which  deponent  is  informed  and  believes  describ^8 
"  boxes  with  a  band  or  a  wire  bound  around  top  ;  ring  at  the 
overlapping  end  for  opening  the  box ;    tearing  off  band  by 
pulling,"  said  patent  last  mentioned,  as  also  the  French  pat- 
ent to  De  Lignac,  as  deponent  believes,  being  a  direct  antici- 
pation of  the  United  States  patent  granted  to  Jean  Bouvet, 
on  or  about  the  28th  day  of  June,  1864,  upon  which  the  com- 
plaint in  the  above  entitled  action  is  based,  but  which  said  pat- 
ent to  Dupas  deponent  has  not  been  able  as  yet  to  examine,  or. 
to  obtain  copies  or  translations  of  the  same."    The  afiidavit  of 
Richardson  set  forth,  "  that  he  resides  in  the  city  of  Brook- 
lyn, and  is  a  member  of  the  firm  of  Charles  T.  Kaynolds  & 
Co.,  the  defendants  in  the  above  entitled  action,  and  that  the 
said  firm  has  confided  to  his  charge  all  business  affairs  relating 
to  the  said  action  ;  that  he  had  no  knowledge  of  the  French 
patent  granted  to  Martin  de  Lignac,  dated  May  19th,  1847, 
No.  5,630,  or  the  certificates  of  addition  forming  part  thereof, 
contained  matter  relevant  to  the  subject  matter  or  issues  of 
the  above  entitled  action ;  and  that  he,  the  said  deponent, 
was  first  made  aware  of  the  existence  of  such  French  patent, 
its  certificates  of  addition,  &c.,  and  the  contents  thereof,  by 
James  A.  Whitney,  counsel  for  defendants  in  the  above  en- 
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titled  action,  on  the  second  day  of  October,  1876,  and  that, 
to  the  best  of  his  knowledge  and  belief,  no  other  member  of 
said  firm  of  0.  T.  Baynolds  &  Co.  is  aware  of  such  patent  or 
of  the  nature  of  the  matter  contained  therein."  This  m6tion 
was  argued  by  Mr.  Jaques  for  the  defendants,  and  was  denied 
by  this  Court.  This  cause  was  heard  on  the  pleadings  and 
the  proofs, by  Judge  Wheeler,  who  decided  it  in  favor  of  the 
plaintiffs,  (14  Blatehf.  C.  C.  B.,  505,)  and,  on  the  29th  of 
June,  1878,  an  interlocutory  decree  was  entered  in  favor  of 
the  plaintiffs,  awarding  a  perpetual  injunction  and  an  account 
of  profits. 

On  the  16th  of  October,  1878,  the  defendants  gave  notice 
of  an  application  to  this  Court  for  leave  to  file  a  bill  for  the 
purpose  of  having  the  proceedings  in  this  suit,  and  especially 
the  decree  therein,  reviewed,  reversed  and  set  aside,  and  that 
all  proceedings  had  therein  and  thereunder  be  vacated  and 
set  aside,  and  that  no  further  proceedings  be  had  therein  or 
thereunder,  and  that  the  answer  in  this  suit  be  amended  by 
setting  up  the  new  matter  set  forth  in  a  petition  on  which 
such  application  was  founded,  and  that  this  suit  be  reheard. 
The  said  petition  is  sworn  to  by  all  the  defendants  except 
Hich.  The  petition  sets  forth  that  the  said  decree  has  been 
enrolled  ;  that  the  injunction  under  it  was  served  July  2d, 
1878 ;  that  the  accounting  is  being  proceeded  with  ;  ^'  that^ 
since  the  time  of  pronouncing  said  decree,  your  petitioners 
have  discovered  new  matter  of  consequence  in  the  said  cause," 
particularly  the  French  patent  of  Dupas,  dated  December  2d, 
1847,  and  the  addition  thereto  dated  March  14tli,  1848,  and 
the  French  patent  to  De  Lignac,  dated  May  19th,  1847,  and 
the  addition  thereto  dated  December  6th,  1847,  and  the 
second  addition  thereto  dated  February  19th,  1848 ;  and  that, 
if  the  said  two  French  patents  had  been  read  in  evidence  and 
considered  by  the  Court,  said  decree  would  almost  certainly 
not  have  been  made,  but  it  would  have  been  decided  either 
that  the  plaintiffs'  patent  was  void  for  want  of  novelty,  or 
that  the  defendants  did  not  infringe  it.  The  petition  sets 
forth  the  reason  for  so  stating,  founded  on  a  comparison  of 
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the  contents  of  the  Dupas  and  De  lignaic  patents  ^th  the 
plaintiffs'  patent.      It  also  states,  that,  when   this  suit  was 
brought,  the  defendants  referred  the  matter  of  defending  the 
«nit  and  doing  all  things  requisite  therefor,  to  the  defendant 
Richardson,  as  the  one  among  them  the  best  qualified  to  take 
chargd  of  such  matter,  he  having  the  supervision  of  the  cans 
made,  used  and  sold  by  the  defendants.    It  then  proceeds : 
"And  Leonard  Kichardson,  one  of  your  petitioners,  says,  and 
the  other  of  your  petitioners  say,  upon  information  and  belief, 
that  the  said  Bichardson  immediately  consulted  James  A. 
Whitney,  Esq.,  of  New  York  city,  formerly  their  attorney 
and  counsel  in  the  said  suit,  whom  your  petitioners  were  re- 
commended to  employ,  to  advise  them  and  defend  the  suit, 
by  one  G.  H.  Chumock,  the  inventor  and  patentee  of  the  can 
used  by  your  petitioners,  Mr.  Whitney  having  solicited  his 
said  patent  and  others  relating  to  cans,  and  thereby  acquired 
an  extensive  knowledge  of  the  state  of  the  art,  and  as  a  com- 
petent person  to  advise  your  petitioners  and  to  defend  the  suit. 
And  your  petitioners,  being  informed  by  Mr.  Richardson  that 
he  had  been  acquainted  for  a  little  time  previous  with  Mr. 
Whitney,  and  that  he  was  a  counsellor  in  patent  causes,  and 
made  a  specialty  of  such  matters,  and  supposing  that  he  was 
a  counsellor  of  this  Court,  of  extensive  experience,  your  peti- 
tioners employed  and  directed  Mr.  Whitney  to  investigate 
the  plaintiffs'  claims,  to  advise  them  as  to  the  validity  thereof 
and  the  course  to  be  pursued  by  your  petitioners  in  the  action, 
and  to  do  whatever  was  requisite  and  proper  for  maintaining 
such  defences  as  might  be  available  to  them.      Your  peti- 
tioners were  not  acquainted  with^the  patent  laws  of  the  Unit- 
ed States,  and  were  not  aware  that  a  patent  is  not  authorized 
to  be  issued  for  an  invention  which  has  been  previously  de- 
scribed in  a  foreign  publication,  or  patented  abroad,  and 
•relied,  therefore,  upon  the  professional  knowledge  of  Mr. 
Whitney,  the  advice  which  he  should  give  them  and  his  acts 
in  their  behalf.    After  Mr.  Whitney  had,  as  they  were  in- 
formed and  believed,  investigated  and  considered  the  matters 
intrusted  to  him  as  aforesaid,  they  were  advised  by  him  that 
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the  plaintiffs'  pateiit  was  void  for  an  irregularitj  in  the  appli- 
cation for  it,  and  also  that  the  cans  made  by  yonr  petitioners 
were  not  an  infringement  of  the  plaintifb'  patent,  both  of 
which  points  the  Court,  by  its  said  decree,  decided  agamst 
yonr  petitioners.    Your  petitioners  have  been,  since  the  de- 
cree, informed  that  no  search  was  made  among  the  records  of 
foreign  patents,  for  anticipations  of  the  plaintiffs'  said  reis- 
sued patent.    They  did  not  themselves  make  such  a  search, 
because  they  were  not,  any  of  them,  aware  that  such  search 
would  have  been  usual  or  proper,  or  that  if,  in  the  course  of 
such  search,  an  anticipating  foreign  patent  had  been  foxmd, 
it  would  have  availed  them  as  a  defence,  nor  were  they  aware 
how  or  where  such  a  search  could  have  been  prosecuted,  nor 
were  they  advised  on  the  subject,  and  they  had  given  Mr. 
Whitney  authority  to  do  whatever  might  be  requisite  and 
proper  in  their  behalf.    And  your  petitioners  are  informed 
by  W.  A.  Jenner,  Esq.,  one  of  their  present  counsel,  whose 
affidavit  is  hereto  annexed,  that  Mr.  Whitney  did  not  make, 
or  cause  to  be  made,  a  search  for  such  foreign  anticipating  pat- 
ents, because  it  did  not  occur  to  him  to  make  such  a  search,  and 
that  he  was  not  aware  that  such  search  was  usual  or  proper. 
Tour  petitioners  further  show,  that,  on  or  about  the  1st  day  of 
October,  1876,  or  shortly  prior  thereto,  as  they  have  been  in- 
formed by  Mr.  Whitney,  he,  while  engaged  in  other  business, 
became  aware  of  the  existeiice  of  the  said  Dupas  and  De  Lig- 
nac  patents,  and  communicated  such  knowledge  to  Leonard 
Kichardson,  one  of  your  petitioners,  without,  however,  ex- 
plaining to  him  their  importance  and  relevancy  to  the  issues. 
Thereupon  Mr.  Whitney  made  a  motion  in  the  said  suit, 
upon  the  affidavits  of  himself  and  the  said  Bichardson,  to  tLe 
end  that  the  said  Dupas  and  De  Lignac  patents  might  be  ad- 
mitted in  evidence  in  the  said  suit,  but  did  not  explain  in  the 
said  motion  papers  the  reasons  why  the  said  French  patents 
had  not  been  set  up  in  the  answer,  or  excuse  the  negligence 
in  not  before  ascertaining  the  facts  as  to  said  patents.    There- 
upon, and  on  or  about  the  seventh  day  of  October,  1876,  the 
said  motion  was  argued  before  the  Honorable  Samuel  Blatch- 
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ford,  by  David  R.  Jacques,  Esq.,  who  was  employed  by  Mr. 
Whitney,  and  the  said  motion  was  denied  without  any  opinion 
having  been  rendered  by  the  Court.  Your  petitioners  further 
show,  upon  information  and  belief,  that,  upon  the  argument 
of  the  said  cause  before  the  Honorable  Hoyt  H.  Wheeler, 
Mr.  Whitney  attempted,  in  the  course  of  his  argument,  to 
refer  to  the  said  Dupas  and  DeLignac  patents,  as  illustrations 
of  the  prior  state  of  the  art,  but  such  reference  was  objected 
to  by  the  counsel  for  the  complainants,  as  irregular,  on  the 
ground  that  the  same  were  not  a  part  of  the  case,  whereupon 
Mr,  Whitney  desisted  from  further  reference  thereto,  and 
your  petitioners,  therefore,  say,  that  the  same  were  not  consid- 
ered by  the  Court,  and  no  reference  to  them  is  made  in  the 
opinion.  And  your  petitioners  further  show,  upon  informa- 
tion and  belief,  that,  at  the  time  they  employed  Mr.  Whitney 
afl  counsel,  and  that  he  accepted  their  employment,  Mr.  Whit- 
ney was  not  a  counsellor  of  this  Court  or  admitted  to  practice 
in  any  Court  of  this  State,  or  qualified  to  appear  therein,  or 
to  advise  them  as  to  their  defence,  or  to  take  any  steps  on 
their  behalf,  and  that  he  did  not  become  a  counsellor  of  this 
Court,  or  of  the  New  York  Supreme  Court,  until  on  or  about 
the  26th  day  of  May,  1876 ;  and  that  George  F.  Martens, 
Esq.,  who  appeared  as  their  solicitor,  and,  as  such,  signed 
their  answer,  was  not  employed  by  your  petitioners,  nor  were 
they  acquainted  with  him,  nor  did  they  counsel  with  him ; 
and,  therefore,  your  petitioners  say,  that,  at  the  time  they 
were  advised  as  to  their  defence  in  the  said  suit,  and  the  steps 
proper  or  necessary  to  be  taken  for  the  protection  and  main- 
tenance of  their  interests  and  rights,  and  at  the  time  their 
answer  in  the  said  suit  was  prepared  and  filed,  they  did 
not  have  the  benefit  of  the  advice  of  a  counsellor  of  this 
Court,  Your  petitioners  further  say,  that  the  plaintiffs'  attor- 
ney and  counsel  have  asserted  and  still  assert,  that,  in  the  ac- 
counting herein  they  expect  to  recover  from  your  petitioners 
at  least  $50,000  as  profits,  and,  if  your  petitioners  should  be 
compeUed  to  pay  such  sum,  they  believe  that  they  would  be 
unable  to  recover  back  the  same."    The  petition  is  accom* 


404:  SOUTHERN  DISTRICT  OF  NEW  YORK, 

De  Florez  «.  Raynolds. 

panied  by  an  affidavit  made  by  the  defendant  RichardsoD, 
which  says :  ^^  At  the  time  the  suit  in  the  annexed  petition 
ipentioned  was  commenced,  I  was  directed  by  my  co-defend- 
ants to  employ  counsel  and  take  especial  charge  of  our  de- 
fence therein,  as  I  was  more  familiar  than  the  other  defend- 
ants with  our  can  manufacture,  and  the  subject  matter  of  the 
litigation.     I  had  been  acquainted  for  about     years  with  Mr. 
Whitney,  our  former  counsel  in  said  suit,  and,  upon  the  suit 
being  commenced,  was  recommended  by  Mr.  G.  H.  Chumock, 
the  patentee  of  the  can  used  by  us,  to  employ  Mr.  Whitney, 
because  he  was  acquainted  with  the  subject  of  tin  cans  as 
affected  by  patents,  and  would  be  a  very  competent  person  to 
take  charge  of  our  interests.     Mr.  Whitney  had  also  obtained 
the  patent  for  the  can  used  by  us,  and,  as  I  was  informed, 
others  relating  to  the  same  subject,  and  had  thereby  acquired 
an  extensive  knowledge  of  the  art-    I  supposed,  at  that  time, 
Mr.  Whitney  to  be  a  counsellor  at  law,  my  impression  being 
derived  from  the  signs  upon  his  office  door,  on  which  he  ad- 
vertised as  a  solicitor  of  patents,  his  possession  of  a  library, 
and  I  supposed  that  he  was  a  lawyer  who  made  a  specialty  of 
matters  relating  to  patents,  and  had  acquired  an  extensive 
experience  therein.     I  directed  Mr.  Whitney  to  investigate 
the  claims  of  the  plaintiffs  and  advise  us  upon  the  subject,  and 
authorized  him  to  do  whatever  was  requisite  and  proper  for 
maintaining  any  defences  which  we  might  have.    After  Mr. 
Whitney  had  examined  tlie  subject  of  the  litigation,  he  ad- 
vised me  that  the  plaintiffs'  patent  was  void  for  an  irregular- 
ity in  the  application,  and  also  that  the  cans  made  by  the  de- 
fendants did  not  infringe.    When,  about  the  Ist  of  October, 
1876,  Mr.  Whitney  informed  me  of  his  being  referred  by  the 
Patent  Office  to  the  Dupas  patent,  and  that  he  had  a  copy  of 
the  latter,  he  did  not  explain  to.  me  the  importance  of  these 
patents  or  their  scope,  nor  did  I  understand  that  they  were 
anticipations  of  the  plaintiffs'  invention,  or  that  it  was  impor- 
tant that  the  answer  should  be  amended  so  as  to  set  them  up ; 
and  I  did  not  become  acquainted  with  the  contents  of  said 
Dupas'patent,  nor  understandingly  of  the  De  Lignac  patent, 
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until  the  same  were  brought  out  by  Beareh  made  by  Messrs. 
"Wetmore  and  Jenner,  our  present  coimsel,  subsequent  to  the 
decree.  I  intrusted  these  matters  entirely  to  Mr.  Whitney. 
I  supposed  that  whatever  was  proper  to  be  done  would  be 
regularly  done  by  him.  My  attention  was  not  called  to  the 
fact  that  George  F.  Martens,  Esq.,  was  attorney  of  record  for 
us,  as  I  have  not  had  any  acquaintance  with  him,  and  did  not 
employ  him  nor  counsel  with  him."  The  affidavit  of  Mr, 
Jenner,  referred  to  above,  says :  "  That,  on  the  7th  day  of 
September,  1878,  he  saw  James  A.  Whitney,  Esq.,  formerly 
attorney  and  counsel  for  the  above  named  petitioners  in  the 
suit  of  Bafael  de  Florez  et  al.  against  them,  for  the  purpose 
of  ascertaining  from  Mr.  Whitney  why  the  Dupas  and  De 
Lignac  patents,  referred  to  in  the  annexed  petition,  were  not 
mentioned  in  the  answer  in  the  said  suit.  Mr.  Whitney  in- 
formed me  that  he  discovered  the  said  patents  on  or  about 
the  Ist  day  of  October,  1876,  by  accident,  being  referred  to 
them  by  the  Commissioner  of  Patents,  in  an  application  for  a 
patent  which  he  was  then  making  to  the  Patent  Office  ;  that 
he,  Mr.  Whitney,  did  not  make  any  search  for  French  pat- 
ents or  other  anticipations  of  the  Pinner  patent  set  forth 
in  the  complainants'  bill  in  said  suits  or  of  the  device  used  by 
the  defendants,  for  the  reason  that  he  had  no  acquaintance 
with  the  French  language,  or  so  slight  an  acquaintance  that 
he  could  read  the  said  language  only  by  the  aid  of  a  diction- 
ary;  that  the  said  suit  of  De  Florez  against  Eaynolds  was  his 
first  case,  and  he  was  not  acquainted  with  the  practice  of  ex- 
amining at  the  Astor  Library  for  foreign  anticipations,  and  it 
.  did  not  occur  to  him  to  make  any  search  or  procure  one  to  be 
made.  Deponent  further  says,  that  he  requested  Mr.  Whit- 
ney to  make  an  affidavit  of  the  facts  so  stated  by  him,  having 
told  him  that  he  was  preparing  a  petition  for  a  review  of  the 
decree  in  said  suit,  and  desired  to  use  it  in  that  connection, 
but  Mr.  Whitney  refused  to  make  any  affidavit."  There  is 
also  an  affidavit  of  Mr.  Kichardson,  stating  that  the  petitioners 
did  not  employ  Mr.  Jacques  as  their  counsel,  and  had  no  com- 
munication with  him  respecting  their  defence  in  the  action ; 


406  SOUTHERN  DISTRICT  OF  NEW  YORK, 


De  Flores  v.  Raynolda. 


and  that  Mr.  Jacques  was  employed  by  Mr.  Whitney  to  argue 
said  motion,  because  of  Mr.  Whitney's  intention  to  leave  the 
city,  and  did  not  at  any  time  advise  the  petitioners  regarding 
the  suit. 

This  application  is  made  on  the  ground  that  the  French 
patents  to  Dupas  and  De  Lignac  are  an  answer  to  the  charge 
of  infringement,  and  that  the  decision  of  the  Court,  on  final 
hearing,  would  have  been  different,  if  the  proofs  had  em- 
braced those  patents.    In  regard  to  the  omission  to  introdace 
those  patents  into  the  proofs,  it  is  contended,  (1.)  that  the 
defendants  were  ignorant  of  the  existence  of  those  patents 
until  after  the  proofs  were  closed ;  (2.)  that  they  did  not 
know  of  their  relevancy  and  materiality  until  after  the  decree 
was  made,  and  after  they  had  employed  their  present  counsel ; 
(3.)  that  the  ignorance  of  the  defendants  and  the  insufficiency 
of  the  application  made  in  October,  1876,  to  admit  said  pat- 
ents in  evidence,  were  solely  due  to  the  inexperience  and  lack 
of  legal  knowledge  of  .Mr.  Whitney,  so  that  the  defendants 
were  not  advised  as  to  the  necessity  of  searching  for  those 
patents,  nor  as  to  their  legal  effect  when  found,  and  the  rales 
of  practice  of  the  Court  were  not  followed  in  the  application 
made  ior  their  admission  in  evidence ;  (4.)  that,  in  the  selec- 
tion of  Mr.  Whitney,  the  defendants  were  misled  and  mis- 
taken, and  were  ignorant  of  the  fact  that  he  was  not  author- 
ized and  qualified  to  perform  the  duty  which  he  undertook. 

This  is  not  a  case  of  newly  discovered  evidence.  The 
gravamen  of  the  application  is  the  alleged  laches  and  inex- 
perience and  incompetency  of  Mr.  Whitney.  If  such  grounds 
were  to  be  admitted  as  reasons  for  opening  cases,  there  would 
never  be  an  end  of  a  suit,  so  long  as  new  counsel  could  be 
employed  who  could  allege  and  show  that  prior  counsel  had 
not  been  sufficiently  diligent,  or  experienced  or  learned 
Questions  of  the  kind  have  often  been  presented.  In  Hngglef 
V.  Eddy^  (11  Blatchf.  C.  C.  /?.,  624,)  application  was  made  to 
amend  an  answer  and  contest  the  question  of  the  infringe- 
ment of  a  patent,  which  had  been  admitted,  on  the  ground 
that,  if  the  defendants'  counsel  had  sufficiently  studied  the 
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patent  and  examined  the  defendants'  Btoyes,  the  admisBion  of 
infringement  wonld  not  have  been  made.  The  ground  urged 
was,  that  the  defendants'  counsel  had  not  been  diligent 
enough.  The  Court  (Judge  WoodrufE)  said :  "  I  am  con- 
strained to  hold  the  defendants  concluded.  Their  case,  as 
made  by  themselves,  rests  either  upon  their  own  want  of  due 
diligence,  or  the  want  of  due  intelligence  on  the  part  of  their 
counsel.  By  this  the  complainant  ought  not  to  be  so  far 
prejudiced  as,  after  decree,  reference  and  report  of  the  mas- 
ter, to  be  compelled  to  go  again  through  the  litigation,  on  a 
point  distinctly  presented,  and  proper  to  be  met  at  the  outset. 
Their  case,  as  presented  by  the  counsel  whom  they  have  em- 
ployed for  the  purposes  of  this  motion,  and  who  regards  it 
as  clear  that,  as  to  most  of  the  stoves  which  they  had  made, 
they  had  avoided  the  operation  of  the  patent,  seems,  at  first 
view,  one  of  hardship ;  but,  if  that  is  so,  the  defendants  have 
brought  it  upon  themselves,  by  their  own  negligence,  or  by 
relying  on  a  degree  of  vigilance,  study  and  accuracy  on  the 
part  of  their  several  counsel,  which  they  now  think  was  inade- 
quate to  their  protection.  Ko  case  has  been  referred  to  which, 
in  any  degree,  tends  to  sanction  the  latitude  of  indulgence 
which  the  defendants  here  seek.  Cases  are  numerous  tending 
in  the  other  direction,  of  which  India  R.  Co.  v.  PheVps^  (8 
Blatchf.  C.  C.  H.y  85,)  HitGhcock  v.  Tremaine,  (9  /rf.,  560,) 
Prevost  V.  Gratz^  {Peters  C.  C.  jB.,  364,)  and  Livingston  v. 
Hubbs^  (3  Johns,  Oh.  H.^  124,)  are  examples."  The  same 
principle  is  found  in  Webster  Zoom  Co.  v.  HigginSy  (13 
Blatchf.  C.  C.  It.,  349,)  in  this  Court.  The  case  of  CuUer 
V.  Rice,  (14  Pick.^  494,)  was  one  of  a  different  kind,  and  the 
decision  was  put  on  the  ground  of  surprise. 

The  foregoing  remarks  are  based  on  the  assumption  that 
the  matter  now  sought  to  be  introduced  would,  if  it  had  been 
in  the  case,  have  led  to  a  decision  in  favor  of  the  defendants. 
It  is  well  settled,  that,  in  the  case  of  an  application,  on  the 
ground  of  newly  discovered  evidence,  to  vacate  the  decree  in 
an  equity  suit  on  a  patent,  and  allow  the  answer  to  be  amended 
and  the  case  to  be  retried,  the  application  can  be  granted 
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only  "  for  the  gravest  reasons  and  the  plain^t  proof  of  the 
sufficiency  of  the  newly  offered  evidence  to  lead  the  Court  to 
a  different  result."  {Buerk  v.  Imhaeuaer,  10  Off.  Gaz.  of 
Pat.  Off.,  907.)  An  examination  of  the  text  of  the  Dupas 
and  De  Lignac  patents,  in  connection  with  the  affidavit  of 
Mr.  Copeland,  leaves  it  in  great  doubt  whether  the  plaintifk^ 
invention  is  anticipated  or  whether  the  defendants'  structure 
is  described  by  Dupas  or  De  Lignac.  This  is  my  conclusion, 
after  considering  Mr.  Renwick's  affidavit.  The  original  pat- 
ent to  Dupas  refers  to  a  way  of  opening  a  box  by  means  of 
an  iron  wire,  with  a  looped  end,  soldered  on  the  cover  of  the 
box,  but  no  sufficient  or  detailed  description  is  given.  The 
addition  to  the  Dupas  patent  refers  to  a  mode  of  dosing  the 
entire  end  of  a  box  by  applying  a  thin  plate  soldered  on  such 
end,  with  a  wire  ring  attached  to  one  end  of  such  plate ;  and, 
as  Mr.  Copeland  says,  there  is  also  indefinitely  described, 
what  appears  to  be  a  narrow  band  of  thin  metal,  with  a  wire 
terminating  in  a  ring,  the  band  of  metal  and  the  wire  being 
both  of  them  soldered  their  entire  length  to  the  exterior  of 
the  box.  Mr.  Copeland  says :  "  In  my  opinion,  neither  the 
patent  nor  the  addition  describes  any  device  with  language 
sufficiently  explicit  to  enable  that  particular  thing  to  be  con* 
structed  by  a  mechanic,  with  the  exception,  perhaps,  of  the 
plate  furnished  with  a  ring  and  closing  the  entire  end  of  the 
box.  It  does  not,  in  my  opinion,  describe  the  invention  of 
the  complainants  herein."  There  is  no  evidence  in  the  case 
which  outweighs  this  opinion  of  Mr.  Copeland's,  and  my 
judgment  concurs  with  his. 

As  to  the  original  patent  to  De  Lignac,  it  describes  the 
insertion  of  a  band  of  lead  or  pewter,  easily  cut,  between  the 
box  and  its  cover.  The  first  addition  is  of  no  importance  to 
this  case.  The  second  addition  is  stated,  in  the  title,  to  con- 
sist "  of  a  tin  band  added  to  the  lead  hoop."  Tlie  text  says: 
"As  it  has  occurred  that  boxes  having  lead  or  pewter  hoop^ 
have  been  damaged  by  shocks  with  the  tin  portions  of  the 
boxes,  I  have  been  obliged  to  protect  the  pewter  or  lead  by  a 
more  resistant  metal.    I  have  accomplished  this  in  slightly 
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modifying  my  style  of  hooped  boxes,  sufficiently,  however^ 
to  render  this  addition  to  the  patent  already  taken  deemed 
necessary.  I  have  replaced  the  lead  and  pewter  hoops  by  a 
tin  band  of  nearly  the  same  width  as  the  latter.  Then  I  have 
plentifully  soldered  this  band  with  lead  on  the  under  side  to- 
the  outside  of  the  cover  and  of  the  body  of  the  box.  Here 
the  lead  solder  replaces  the  original  hoop  of  the  first  patent, 
in  borrowing  from  the  tin  which  covers  it  its  resistance  to 
shock.  I  have  been  careful  to  keep  the  tin  band  about  two 
centimetres  larger  than  the  outer  circumference  of  the  box, 
so  that  the  end  of  the  band,  which  I  terminate  by  a  ring  or 
loop,  covers  about  two  centimetres  of  the  part  first  soldered* 
When  the  hox  is  closed,  on  grasping  the  ring  and  pulling,  the 
lead  will  be  easily  torn,  as,  in  the  former  instances,  it  was 
easily  cut."  Mr,  Copeland's  view  of  this  language  is,  that  it 
says  that  the  band  of  lead  to  be  protected  may  be  replaced 
by  a  thick  coating  of  lead  solder  applied  to  the  under  side  of 
the  tin  band,  which  is  then  soldered  to  the  cover  and  the  box, 
so  that,  on  removing  the  tin  band,  the  cover  is  still  united  to 
the  box,  as  before,  by  the  lead  or  other  soft  metal,  which  may 
be  easily  cut.  Mr.  Copeland  says :  "  In  my  opinion,  it  neither 
describes  nor  suggests  the  invention  of  the  complainants; 
and,  in  fact,  in  placing  the  lead  or  solder  under  the  band,  it 
does  purposely  what  the  complainants  intended  to  avoid.'* 
To  say  the  least,  the  description  is  ambiguous.  It  clearly  de- 
scribes a  band  of  tin  lined  with  lead  to  close  a  can.  This  is 
not  the  plaintiffs'  structure,  nor  the  defendants,  as  was  held 
by  Judge  Wheeler. 

The  application  is  refused. 

• 

IF.  K,  HaU  and  J,  J.  Marvin^  for  the  plaintiffs. 
Edmund  Wetmore^  for  the  defendants. 
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In  tiie  matter  of  Martin  Gaxlaghsr  and  Daniel  Lajik, 

BANEJtUPTS. 

A  bankrupt  had  a  permit  from  the  Comptroller  of  the  city  of  New  York  to  oe* 
capy  a  stand  in  a  market,  paying  therefor  a  weekly  rental.  The  license  wai 
revocable  at  the  pleasure  of  the  Comptroller,  and  conld  not  be  transferred 
without  written  permission.  It  was  the  custom  of  the  city  to  allow  snob  a 
permit  to  be  assigned.  It  bore  a  value,  as  an  article  of  sale.  The  bankrupt 
paid  $4,000  for  his  permit,  to  his  assignor.  He  placed  that  value  on  it  in  a 
statement  of  his  assets  made  by  him,  as  a  basis  for  credit,  to  a  creditor  :vho 
afterwards  became  his  assignee  in  bankruptcy.  The  District  Court,  on  the 
petition  of  the  assignee  in  bankruptcy,  ordered  that  the  bankrupt  execute  a 
transfer  to  the  assignee  of  the  right  to  the  permit,  and  a  request  to  the  Comp- 
troller to  consent  to  such  transfer.  On  a  petition  of  review,  claiming  jhat 
the  permit  wto  not  property  which  passed  to  the  assignee  in  bankruptoy: 
Hdd,  that  the  bankrupt  was  estopped  from  asserting  that  the  right  enjoyed 
under  the  permit  was  not  property  in  his  hands;  that  the  sale  value  of  sneb 
right  would,  when  realized  by  the  assignee,  under  the  transfer  papers,  be  the 
proceeds  of  the  property  of  the  bankrupt ;  and  that  the  order  of  the  Ij^itriet 
Court  was  proper. 

(Before  Blatobfosd,  J.,  Southern  District  of  New  York,  June  11th,  1879;) 

On  the  16th  of  April,  1879,  Horace  W.  Day,  assignee  in 
bankruptcy  of  Martin  Gallagher  and  Daniel  Lane,  compofliBg 
the  firm  of  Gallagher  &  Lane,  presented  to*  the  Diatrict 
Conrt,  in  bankruptcy,  a  sworn  petition,  setting  forth  as  fol- 
lows :  "  That,  for  many  years  past,  your  petitioner  and  one 
Paolo  Sgobel  have  transacted,  in  said  city,  a  general  commifi* 
sion  business  in  imported  fruits,  particularly  oranges  and 
lemons,  under  the  firm  name  of  Sgobel  &  Day ;  that,  during 
said  years,  it  has  been  the  custom  of  your  petitioner's  firm, 
as  well  as  all  other  firms  transacting  similar  business  in  said 
city,  to  sell  the  greater  portion  of  their  fruits  through  a  cer- 
tain firm  of  auctioneers ;  that  it  has  also  been  the  custom  of 
said  business  for  the  several  importers  to  require  of  all  per- 
sons buying  their  goods  on  credit  through  said  firm,  to  de- 
posit with  said  auctioneers,  at  the  beginning  of  each  year,  a 
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statement  showing  their  assets  and  liabilities,  which  statement 
Tras  duly  verified,  and  was  the  basis  of  snch  person's  credit ; 
that,  during  said  years,  the  bankrupts  were  retail  dealers  in 
fruits,  and  had  their  place  of  business  at  a  stand  in  Washing- 
ton Market,  New  York,  and  were  buyers  of  the  fruits  of  your 
petitioner's  firm,  and  other  firms,  through  the  aforesaid  auc- 
tioneers; that,  on  or  about  the  10th  of  January,  1878,  the 
said  bankrupts,  for  the  purpose  of  obtaining  credit  during 
that  year  on  their  purchases  of  fruit  through  said  auctioneers, 
deposited,  as  aforesaid,  a  statement  showing  their  assets  and 
liabilities ;  that,  according  to  said  statement,  the  said  bank- 
rupts were  the  owners  of  the  said  stand  in  Washington  Mar- 
ket, which  was,  in  said  statement,  valued  at  the  sum  of 
$4,000 ;  that,  by  reason  of  sai^  statement,  and  partiall}%  be- 
cause of  the  alleged  situation  and  value  of  said  staud,  the  said 
bankrupts  were  permitted  to  buy  on  credit,  as  aforesaid,  large 
quantities  of  fruit  belonging  to  your  petitioner's  firm  and 
said  other  firms ;  that,  thereafter,  and  on  the  4th  of  June, 
1878,  the  said  bankrupts  then  being  indebted  to  said  firms 
for  said  fruit,  to  an  amount  exceeding  $10,000,  a  petition  in 
bankruptcy  was  filed  in  the  said  District  Court  against  said 
bankrupts,  who  were  thereafter,  and  on  the  15th  day  of  said 
month,  duly  adjudicated  bankrupts,  and  thereafter  your  pe- 
titioner was  duly  appointed  and  duly  qualified  as  assignee  of 
their  estate,  &d  still  remains  such  assignee ;  that,  as  such  as- 
signee, your  petitioner  has  inquired  into  the  title  and  interest 
of  said  bankrupts  in  and  to  the  aforesaid  stand  in  said  market, 
and  has  ascertained  from  the  .authorities  of  the  city  and  county 
of  New  York,  that  said  city  owns  the  fee  of  the  land  upon 
which  said  stand  is  erected,  and,  as  such  owner,  claims  title  to 
the  said  stand ;  but  deponent  is  further  informed,  that  said 
bankrupts,  at  the  aforesaid  times,  held  and  npw  hold  a  license 
or  permit  from  said  city  to  occupy  and  enjoy  said  stand  and 
conduct  their  business  therein ;  and  that,  because  of  certain 
long  prevailing  customs,  said  license  is  practically  irrevocar 
ble,  and  the  right  to  occupy  thereunder  may  continue  un- 
questioned for  an  indefinite  number  of  years,  subject  to  the 
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payment  of  a  small  yearly  rent  to  said  city ;  and  that  it  is  the 
custom  and  practice  of  said  authorities  to  allow  the  holders  of 
such  licenses  or  permits  to  assign  the  same,  and  for  said  citj 
to  transfer  such  Ucense  to  such  assignee,  and  thereafter  recog- 
nize such  assignee  as  entitled  to  occupy  said  stand;  that  said 
permits  are  held  by  the  owners  thereof  at  a  large  price  or 
premium ;  that  said  bankrupts  have  informed  your  petitioner 
that  they  paid  to  the  assignor  of  their  permit,  and  as  consid- 
eration for  the  transfer  thereof  to  them,  the  said  bankrupts, 
about  the  sum  of  $4,000,  which  was  the  basis  of  the  yalae  of 
said  stand,  as  set  forth  in  said  statement  of  assets,  and  yoiir 
petitioner  verily  believes  that  a  purchaser  could  be  found  for 
said  permit,  who  would  pay  nearly  the  above  mentioned  sum 
therefor,  provided  the  same  would  be  transferred  to  him  by 
said  city  ;  that  your  petitioner  has  exhibited  the  general  as- 
signment of  said  bankrupts'  effects  by  the  register  in  bank- 
ruptcy herein,  to  said  authorities,  but  they  refuse  to  recog- 
nize the  same,  and  refuse,  by  virtue  thereof,  to  transfer  the 
said  license  or  permit  now  held  by  said  bankrupts  to  your  pe- 
titioner, but  your  petitioner  is  informed  and  verily  believes, 
that,  if  said  bankrupts  should  personally,  under  their  own 
hands,  execute  an  assignment  of  said  license  to  your  peti- 
tioner, the  said  authorities  would  recognize  the  same,  and 
would  thereupon  transfer  said  license  to  your  petitioner,  and 
thus  enable  your  petitioner  to  obtain  the  value*thereof  for  the 
benefit  of  the  creditors  therein;  that  said  bankrupts  have, 
ever  since  the  adjudication  herein,  continued  to  use  and  oc- 
cupy said  stand  for  their  own  benefit,  and  now  are  conducting 
their  business  therein  ;  and  that  said  creditors  have  received 
no  benefit  therefrom."  The  petition  prayed  for  an  order 
directing  the  bankrupts  to  severally  execute  an  assignment  to 
the  petitioner  qf  their  interest  in  the  said  license,  so  that  the 
value  thereof  might  be  secured  to  their  creditors.  The  bank- 
rupts answered  the  petition.  The  answer  sets  forth  as  follows: 
"  That,  prior  to  the  year  1863,  and  under  and  by  virtue  of  cer- 
tain ordinances  of  the  Mayor,  Alderman  and  Commonalty  of 
the  city  of  New  York,  passed  under  the  authority  of  the  Char- 
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ter  granted  to  said,  The  Mayor,  &c.,  by  an  Act  of  the  Legis- 
lature of  the  State  of  New  York,  passed  April  14th,  1857, 
{Laws  of  New  Yor\  1857,  ehap.  446,  />.  874,)  a  department 
was  created,  called  and  known  as,  *  Of  the  City  Inspector's  De- 
partment,' which  embraced  a  '  Bnrean  of  Markets ;'  that  the 
provisions  of  said  ordinance,  with  respect  to  markets,  are  as 
follows:    Section  45,  Kevision  of  1859.    This  Bnrean,  the 
chief  oflBcer  of  which  shall  be  called  the  Superintendent  of 
Markets,  is  charged  with  the  duty  of  superintending  the  pub- 
lic markets,  the  inspection,  regulation  and  management  there- 
of, and  of  the  transferring  stalls  and  stands,  and  all  other 
stalls  and  stands  therein,  and  shall  receive  an  annual  salary 
of  two  thousand  dollars;  that  the  said  ordinances  contain 
these  further  provisions  respecting  the  occupation  of  stalls 
and  stands  in  the  public  markets,  to  wit :  Sec.  50.  He  may, 
with  the  consent  of  the  City  Inspector,  grant  permits,  in 
writing,  to  such  persons  as  may  be  proper,  at  a  daily  rate,  to 
be  mentioned  therein,  to  occupy  stands  in  the  public  markets, 
and  may,  at  any  time,  with  the  like  consent,  annul  such  per- 
mits.    Sec.  57.  It  shall  be  the  duty  of  the  Superintendent  of 
Markets  to  prepare  a  register  or  list  of  all  permanent  stalls  or 
stands-  of  the  several  markets ;  the  names  of  those  occupying, 
and  the  fee  or  rent  per  week  or  month,  paid  for  the  same ; 
and  the  Superintendent,  under  the  direction  of  the  City  In- 
spector, for  that  purpose,  shall  have  the  power  to  arrange  and 
renumber  the  stands  or  stalls  in  the  several  markets,  and  equal- 
ize the  rents  or  fees  thereof ;  and  the  occupants  of  such  stands 
or  stalls,  shall  immediately,  at  their  own  expense,  cause  num- 
bers to  be  placed  thereon.    A  copy  of  such  register  or  list  shall, 
immediately  after  the  same  has  been  prepared,  be  filed  by 
said  Superintendent  with  the  Comptroller,  and  all  returns 
of  market  rents  or  fees  shall  be  made  in  accordance  with  such 
register  or  list.    Sec.  58.  Ko  transfer  or  assignment  of  any 
stall  or  stand,  in  any  of  the  public  markets,  shall  be  made 
without  written  permission  of  the  City  Inspector  and  the 
Superintendent  of  Markets,  and  such  transfer  duly  entered 
upon  such  register  or  list,  and  notice  thereof  given  to  the 
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Comptroller,  who  shall  consent  to  sach  transfer  before  any 
remoyal  can  be  made  of  such  transfer.  In  case  of  anj  per- 
son being  removed,  or  any  permit  being  annulled,  the  party 
or  parties  in  interest  shall  have  the  privilege  of  making  an 
appeal  to  the  Common  Council  on  any  decision  made  bjr  the 
City  Inspector  concerning  such  removal.  Sec.  65.  They,  (the 
clerks  of  markets,)  may  suspend  any  person  having  a  stated 
stall  or  stand  in  a  pablic  market,  to  which  they  are  respect- 
ively attached,  or  occupying  a  part  thereof,  or  of  the  street 
adjoining  the  same,  from  occupying  or  using  any  part  of  such 
market  or  street,  whether  he  be  a  licensed  butcher  or  not. 
Sec.  66.  Immediately  upon  such  suspension,  the  clerk  making 
the  same  shall  report  the  facts  thereof,  with  the  reasons  for 
the  suspension,  to  the  City  Inspector,  who  shall  hear  the  same, 
upon  sufficient  notice  to  the  person  suspended,  and  an  oppor- 
tunity afforded  him  to  be  heard  in  his  defence,  and  whose 
decision  upon  the  matter  shall  be  final,  provided  the  Major 
shall  approve  the  same ;  that,  by  section  1  of  the  Act  of  Leg- 
islature of  the  State  of  New  York,  passed  April  24th,  1863, 
and  known  as  chapter  227  of  the  Laws  of  1863,  {Laws  of 
New  Yorky  1863,  p.  407,)  it  wa«  provided,  among  other  things, 
as  follows :  '  The  Bureau  for  the  inspection,  regulation  and 
management  of  the  public  markets  of  the  city  of  New  York 
shall  hereafter  be  in  the  finance  department  of  said  city,  and 
all  laws  and  ordinances  now  in  force  relative  to  the  bureau  of 
markets,  or  superintendent  or  other  officers  thereof,  shall  ap- 
ply to  the  said  Bureau  as  herein  provided ;'  that,  by  the  said 
City  Charter,  (sec.  22,)  the  Comptroller  is  made  the  chief 
officer  of  the  finance  department,  and  that,  under  and  bv 
virtue  of  the  said  statute,  the  word  *  Comptroller '  has  been 
substituted  for  the  word  '  City  Inspector,'  wherever  the 
same  occurs ;  that,  by  a  certain  other  Act  of  the  Legislattire 
of  said  State  of  New  York,  known  as  chapter  158  of  the  Laws 
of  1832,  {Laws  cf  New  York,  1832,^.  251,)  it  was  provided,  in 
substance,  that  any  and  all  ordinances  of  the  Mayor,  Aldermen 
and  Commonalty  of  the  city  of  New  York  might  be  read  in 
evidence  from  a  volume  of  said  ordinances  printed  by  aothor- 
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ity  of  the  Common  Council  of  said  city  of  New  York ;  that, 
under  said  Charter,  laws  and  ordinances,  and  not  otherwise, 
and  on  or  abont  the  27th  of  September,  1873,  a  permit  or 
license  was  issued  to  your  respondents,  in  the  following  words 
and  figures,  to  wit :  '  No.  — i  City  and  County  of  New 
York,  Comptroller's  Office,  New  York,  September  27th,  1873. 
Permission  is  hereby  granted  to  Martin  Gallagher  and  Daniel 
Lane  to  occupy  the  stand  Nos.  i  of  305,  306  and  307,  33,  35, 
37,  Country  row,  in  Washington  market,  at  the  weekly  rental 
of  thirteen  '^/^  dollars,  or  such  other  increased  weekly  rental 
as  may  be  established  from  time  to  time,  the  said  Gallagher 
and  Lane  stipulating  and  agreeing,  in  the  use  and  occupancy 
of  said  stand,  to  be  governed  by  and  obey  the  ordinances, 
rules  and  regulations  now  established,  or  to  be  established 
hereafter,  for  the  management  of  the  public  markets ;  the 
above  stand  to  be  occupied  only  as  a  stand  for  the  sale  of 
country  produce.  This  permit  is  revocable  at  the  pleasure  of 
the  Comptroller,  and  caitnot  be  transferred  without  his  writ- 
ten permission.  And.  H.  Green,  Comptroller.  Thos  F. 
Devoe,  Superintendent  of  Markets ;'  that  a  permit  or  license 
given  under  the  aforesaid  provisions  does  not  constitate  prop- 
erty ;  that  it  confers  upon  its  holder  no  right  or  interest  cog- 
nizable by  Courts,  or  capable  of  being  protected  by  them ; 
and  that  Courts  cannot  compel  a  permit  to  be  given,  nor  pre- 
vent one  from  being  annulled,  nor  in  any  manner  review  the 
actions  of  any  of  the  officers  mentioned  in  the  ordinance,  nor 
compel  the  recognition  of  one  who  should  purchase  or  acquire 
a  permit  under  its  order  or  decree,  nor  put  such  a  purchaser 
or  party  acquiring  such  license  in  possession,  or  protect  him 
in  his  possession." 

The  case  was  heard  on  such  petition  and  answer,  by  the 
District  Court,  and  that  Court,  (Choate,  J.,)  made  the  fol- 
lowing decision :  ^'  This  is  a  motion  to  compel  the  bankrupts 
to  transfer  to  the  assignee  their  license  or  permit  to  occupy 
certain  stalls  in  Washington  Market.  The  objection  is  taken, 
that  it  is  not  property  which  passes  to  the  assignee  under  the 
bankrupt  law.    It  appears,  that  the  right  to  use  and  occupy  a 
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certain  portion  of  the  market  is  granted  bj  the  city  for  a 
certain  fixed  rent,  without  limit  of  time ;  that  it  is  revocable 
at  the  will  of  the  city ;  and  that  its  assignment  gives  the  as- 
Bignee  no  rights,  unless  consented  to  by  certain  officers  of  the 
city.    It  appears,  however,  that  such  rights  have  a  well  estab- 
lished pecuniary  value,  and,  by  an  established  usage  of  the 
city  in  dealing  with  them,  there  is  no  practical  difficulty  in 
the  transfer  of  them  from  one  party  to  another ;  that,  in  a 
statement  of  their  assets  made  to  induce  credit  in  their  bosi- 
ness,  these  bankrupts,  within  a  year  before  their  bankruptcy, 
put  down  these  Washington  Market  stands  as  worth  ^,000 ; 
that  they  cost  about  that  sum,  and  can  be  sold  for  nearly  as 
much ;  and  that  the  creditors  of  the  bankrupts  were,  in  fact, 
induced  to  give  them  credit,  partly  on  the  ownership  of  these 
rights.     The  assignee,  having  applied,  under  his  general  as- 
signment in  bankniptcy,  to  the  city,  has  been  refused  any  re- 
cognition as  assignee  of  the  license,  and  now  shows,  by  affida- 
vit, that,  if  he  shall  have  an  assignment  directly  from  the 
bankrupts,  his  rights  as  assignee  will,  probably,  be  recognized. 
I  think  the  objection,  as  applied  to  this  case  cannot  avail.    It  is 
obvious  enough,  that  this  license  or  right,  or  whatever  it  may 
be  called,  has  a  fixed  pecuniary  value.    It  was  a  part  of  the 
bankrupts'  capital  in  business,  in  which  they  had  invested 
their  money,   and  on  the  faith  and  credit  of  which  they 
incurred  their  debts.    It  is  grossly  unjust  and  inequitable, 
under  these  circumstances,  that  they  should  be  permitted, 
on  merely  technical    groimds,   to  withhold  it  from   their 
creditors.    If,  in  one  sense,  and  for  some  purposes,  it  can- 
not   be  regarded   as   *  property,'   as,  for  instance,  for  tie 
purpose  of  being  held  by  a  receiver,  {Barry  v.  Kennedy,  11 
Abb.  Pr.  i?.,  N.  A,  421,)  yet  it  seems  to  me  that  it  is  clearly 
property  within  the  province  of  the  bankrupt  law.     There  is 
a  distinction  between  this  purely  business  right  and  the  right 
of  membership  in  a  business  exchange  or  company.    Thus,  it 
has  been  held,  that  the  right  of  membership  in  a  Board  of  Trade 
did  not  pass  to  the  assignee,  though  having  a  pecuniary 
value,  {In  re  Sutherland^  6  BisaeUj  526  ;)  but  that  case  was 
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not  a  case  of  a  right  of  a  purely  business  character.  The  ele- 
ment of  personal  choice  of  associates  constitnted  a  part  of  the 
hasis  of  the  membership.  That  element  is  wanting  here.  It 
is  not  to  be  presumed  that  any  such  consideration  would  or 
conld  affect  the  action  of  the  city  in  giving  or  withholding  its 
assent  to  an  assignment.  In  an  unreported  case  in  this  Dis- 
trict, Judge  Blatchford  refused  to  make  an  order  for  the  sale 
at  auction  of  a  seat  in  the  Stock  Exchange,  solely,  however, 
on  the  ground  that  he  would  not  permit  a  public  sale  to  be 
made  under  the  sanction  of  the  Court,  in  a  case  where  the 
assignee  could  not  undertake  with  the  purchaser  to  deliver 
the  thing  sold.  The  question  raised  in  this  case  was  not  de- 
termined, and  that  case  was  more  nearly  analogous  to  the 
case  of  In  re  Sutherland^  {eupraj)  than  to  the  present  case. 
The  inclination  of  the  Oourts,  in  dealing  with  the  question  as 
to  what  passes  by  an  assignment  under  bankrupt  laws,  has 
been  to  give  a  most  liberal  construction  to  it,  for  the  benefit 
of  creditors,  in  order  to  carry  into  effect  their  obvious  pu^ 
pose  and  intent.  Thus,  under  the  bankrupt  law  of  1800,  it 
was  held  by  the  Supreme  Court,  reversing  the  decision  of 
Mr.  Justice  Washington,  that  a  claim  against  a  foreign  Gov- 
ernment, though  a  mere  possibility  of  recovering  through  the 
future  volxmtary  action  of  such  Government,  was  property 
that  passed  under  the  Act.  Technically,  it  was  nothing  which 
the  law,  for  many  purposes,  could  recognize  as  having  any 
existence  as  property,  yet  it  was  within  the  purview  of  the 
Act.  (  Vasse  v.  Ccrmegys^  4  Wash.  C.  C.  R.j  571,  and  1  Pety 
193;  and  see  Williamson  v.  Cdcordy  13  Nat.  Bkcy.  Beg.y 
819.)  I  see  no  greater  difficulty  in  the  present  case.  It  is 
true,  that  the  right  of  the  bankrupts  to  assign  is  subject  to 
the  approval  of  the  city,  but  so  is  the  right  of  the  lessee  to 
assign  his  term  often  so  subject  to  the  approval  of  the  lessor. 
The  lease,  nevertheless,  passes  in  bankruptcy,  if  the  assignee 
chooses  to  take  it.  It  is,  also,  true,  that  this  permit  or  license 
18  revocable  at  the  will  of  the  city.  I  do  not  think,  under 
the  circumstances  of  this  case,  this  incident  of  the  thing  takes 
it  out  of  the  purview  of  the  bankrupt  law.    The  words  de- 
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notiDg  property,  in  the  law,  as  it  seems  to  me,  ought  not  to 
be  technically  construed.  There  is  an  existing  valnable  right, 
perhaps,  it  may  be  called  a  chose  in  action  or  existing  eon- 
tract,  of  value,  which,  except  in  case  of  possible  action  by  the 
city,  would  continue  to  be  in  their  hands,  and  has,  in  fac^ 
continued  to  be,  for  all  practical  purposes,  business  capital 
To  allow  the  bankrupts  to  hold  it,  would  encourage  snch 
debtors  as  should  be  disposed  to  defraud  their  creditors  to  make 
similar  arrangements  with  their  landlords,  and  thus  lock  up 
their  business  capital  for  their  own  use,  permanently,  and  make 
the  bankrupt  law,  so  far  as  they  are  concerned,  a  farce.  It  ib 
suggested,  on  behalf  of  the  bankrupts,  that  any  order  the 
Court  may  make,  will  be  a  hrutum  fuLmen  /  that  the  bank- 
rupts are  at  liberty  to  procure,  at  any  time,  the  reyocation  of 
their  license,  and  the  grant  of  a  new  license  to  some  person 
friendly  to  them ;  and  that  this  would  defeat  any  action  their 
assignee  in  bankruptcy  may  propose  to  take  to  realize  on  this 
asset,  if  it  be  such.  It  is  enough  to  say,  in  relation  to  this 
suggestion,  which,  indeed,  I  do  not  understand  to  be,  in  any 
sense,  a  threat  of  what  the  bankrupts  intend  to  do,  but  only 
an  argument,  from  what  they  may,  as  it  is  claimed,  lawfully 
do,  that  the  consequences  of  any  interference  with  the  action 
of  the  assignee  or  the  Oourt,  in  turning  into  money  what  is 
held  to  be  property,  whether  such  interference  is  direct  or  in- 
direct, are  likely  to  be  very  unpleasant.  Such  interference 
as  is  suggested,  if  it  were  attempted,  would,  of  course,  lab- 
ject  the  bankrupts  to  proceedings  for  contempt  The  motion 
is  granted." 

Thereupon,  on  the  7th  of  May,  1879,  the  District  Court 
made  an  order  that  the  bankrupts,  and  each  of  them,  appear 
before  the  register  in  charge,  and  severally,  but  at  the  ex- 
pense of  the  assignee,  execute  and  deliver  to  him  an  assign- 
ment, in  the  usual  form  required  by  said  city,  of  all  the  ri^t, 
title  and  interest  which  they  may  have  had  on  the  4th  of 
June,  1878,  in  and  to  the  stand  Kumbers  \  of  805,  806  and 
807,  88,  86  and  87,  Country  Eow,  in  Washington  Market, 
Kew  York  city,  occupied  by  them,  and  also  in  and  to  the 
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license  or  permit  to  occnpj  the  said  stand,  theretofore  issued 
or  granted  to  them  by  the  city  and  county  of  New  York,  and 
that  they  also  delivei:  said  license  or  permit  to  the  assignee. 
Subsequently,  on  the  26th  of  May,  1879,  the  District  Court 
made  a  further  order,  as  follows :  *^  The  annexed  paper,  hay- 
ing been  submitted  to  the  Court  as  a  proposed  form  of  assign- 
ment, to  be  executed  and  delivered  by  the  bankrupts  to  the 
assignee,  in  pursuance  of  the  order  made  herein  on  the  7th  of 
May,  1879,  (such  paper  being  as  similar  to  the  usual  form  of 
transfer  of  market  stands  as  the  circumstances  will  permit  of,) 
and  the  said  bankrupts  having  objected  to  the  said  form  be- 
cause of  the  request  to  the  city  authorities  contained  therein, 
it  is  ordered  that  such  objection  be  overruled,  and  that  the 
bankrupts  execute  the  aforesaid  paper  as  required  by  said 
order."    The  following  was  the  paper  annexed :  "  The  under- 
signed, owners  of  stand  known  and  designated  as  numbers 
33,  35,  37,  Country  Row,  West  Washington  Market,  request 
that  a  permit  may  be  issued  for  the  same,  in  the  name  of 
Horace  W.  Day,  assignee,  and  respectfully  apply  for  permis- 
sion to  have  such  transfer  made,  and  that  the  stand  may  be 
occupied  for  the  sale  of  fruits."    ^'  Whereas,  the  undersigned 
were,  on  the  4th  day  of  June,  1878,  duly  adjudicated  bank- 
rupts by  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  and  Horace  W.  Day  was 
thereafter  duly  elected  and  confirmed  as  assignee  of  their  es- 
tate, which  ofSce  was  accepted  by  him,  and,  whereas,  by  an 
order  of  said  District  Court,  duly  made  and  entered  on  the 
seventh  day  of  May,  1879,  the  undersigned  were  ordered  and 
directed  to  execute  and  deliver  to  said  assignee  an  assignment 
of  all  the  right,  title  and  interest  which  they,  or  either  of 
them,  had  in  and  to  the  stand  and  permit  hereinafter  men- 
tioned, on  said  fourth  day  of  June,  1878,  now,  therefore,  in 
pursuance  of  said  order,  we  do  hereby  assign,  transfer  and  set 
over  unto  said  Horace  W.  Day,  assignee,  all  the  right,  title 
and  interest  which  we,  or  either  of  us,  had,  on  said  fourth  day 
of  June,  in  and  to  that  certain  stand  known  and  designated  as 
numbers  33,  36,  and  37  West  Washington  Market,  the  par- 
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ticulars  of  our  ownership  of  said  stand  being  as  follows: 
Bight  acquired  bj  purchase.  Permit  issued  bj  Comptroller 
A.  H.  Green.  T.  F.  Devoe,  Superintendent  of  Markets.  In 
the  name  of  Gallagher  &  Lane.  Occupied  for  sale  of  fruits. 
Bent,  per  week,  as  paid  to  present  coUector,  $13  50.  Wit- 
ness our  bands.'' 

The  bankrupts,  after  executing  the  papers  provisionallj, 
applied  to  this  Court,  bj  petition,  for  a  review  of  said  orders, 
alleging  that  the  license  was  not  property  to  which  the  as- 
signee in  bankruptcy  became  entitled. 

OersAom  A.  Seiaas,  for  the  bankrupts. 

Scudder  <b  Carter  ^  opposed. 

Blatohford,  J.  I  think  the  bankrupts  are  estopped,  bj 
the  facts  shown,  from  asserting  that  the  right  enjoyed  by 
them  under  the  paper  signed  by  the  Comptroller,  dated  Sep- 
tember 27th,  1878,  is  not  property  in  their  hands.  It  may  re- 
quire the  execution  on  their  part  of  such  papers  as  they  have 
executed,  dated  May  28th,  1 879,  and  the  written  permission 
of  the  Comptroller  that  such  right  be  transferred,  before  the 
property  is  in  such  a  condition  that  its  salable  yalue  can  be 
realized.  But,  such  value,  when  realized,  will  be  the  proceeds 
of  the  property  of  the  bankrupts,  owned  by  them  when  the 
petition  in  bankruptcy  was  filed,  quite  as  much  as  an  equal 
sum  of  money  to  be  now  received  by  them  for  the  salable 
value  of  such  right,  on  its  transfer  by  them,  with  the  permis- 
sion of  the  ComptroUer,  would  be  the  proceeds  of  sndi  prop- 
erty. That  the  latter  would  be  the  proceeds  of  such  property, 
I  cannot  doubt.  I  concur  in  the  views  of  Judge  Ghoate  in 
his  decision,  and  am  of  opinion  that  the  order  of  May  7th, 
1879,  and  the  order  of  May  26th,  1S79,  were  proper  orders. 
The  prayer  of  the  petition  of  review  is  denied. 
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A  iteuDer,  which  is  bound  to  keep  out  of  the  way  of  another  steamer  approach- 
ing to  as  to  inyohre  a  risk  of  colliBion,  has  no  right  to  attempt  to  pass  to  the 
lefk»  unleaa  there  ia  an  imperative  neoeaaity  for  it,  if  that  InyolTea  a  change  of 
eoorae  or  speed  by  the  other,  until  she  has  obtained  the  consent  of  the  other 
to  snch  a  movement. 

(Before  Waits,  Ch.  J.,  Sonthem  District  of  New  York,  June  2Sd,  1879.) 

This  was  an  appeal  bj  the  libeUantfl,  in  a  suit  in  rem^  in 
Admiralty,  from  a  decree  of  the  DiBtriet  Conrt,  dismissing 
the  libeL  The  facts  found  bj  this  Conrt  were  as  follows : 
'*In  the  afternoon  of  August  21st,  1874,  a  coUision  occurred 
between  the  steam-tug  Samuel  J.  Christian,  owned  by  the  li- 
bellants,  and  the  steam-tug  £.  H.  Coffin,  about  opposite  pier 
4,  East  river,  New  York,  and  between  four  and  five  hundred 
feet  from  the  end  of  the  pier.  The  tide  was  high  water 
slack,  and  the  weather  pleasant.  The  Christian  had  been  ly- 
ing at  pier  6,  East  river,  with  her  bow  to  the  pier  and  her 
stem  out,  waiting  employment.  Noticing  a  signal  for  a  tug 
from  a  vessel  in  the  North  river,  about  in  the  range  of  Bed- 
low's  Island,  she  backed  out  into  the  East  river,  and  headed 
for  the  vessel.  She  got  straightened  on  her  course  about  op- 
posite pier  6  and  between  four  and  five  hundred  feet  out  in 
the  river.  A  tug,  with  a  canal-boat  in  tow,  bound  for  pierS, 
was  just  passing  on  the  inside  of  her,  and  the  tug  William 
Beard,  on  her  way  to  get  the  tow  of  the  vessel  which  had 
the  signal  flying,  was  outside,  near  by.  The  Christian  had 
on  her  full  bead  of  steam.  The  Coffin  had  come  from  86th 
street,  North  river,  bound  for  pier  17,  East  river,  and  rounded 
the  Battery  two  or  three  hundred  feet  ofi  the  ends  of  the 
piers.  When  between  piers  2  and  8,  she  discoyered  the 
Christian,  and  gave  one  blast  of  the  whistle,  to  pass  to  the 
right  This  was  not  heard  on  the  Christian.  The  Coffin  was, 
at  the  time,  heading  on  a  course  which  crossed  the  bow  of 
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the  CliristiaiL  The  Christian  did  not  discover  the  Coffin  nn- 
til  she  had  herself  got  straightened  on  her  course.  She  was 
then  further  out  in  the  stream  than  the  Coffin  and,  conse- 
qnentlj,  had  the  Coffin  on  her  starboard  side.  She  gave  two 
blasts  of  her  whistle,  to  pass  to  the  left,  but  did  not  then 
stop  her  engine  or  change  her  course.  The  Coffin  was,  at  the 
time,  about  off  pier  3  and  the  Christian  about  off  pier  5,  the 
Coffin  still  heading  on  a  course  crossing  that  of  the  Christian. 
The  Coffin  answered  the  signal  with  one  blast  of  her  whistle, 
and  kept  her  course  and  speed.  The  Christian  then  stopped 
and  backed  her  engine,  but  did  not  change  her  course,  or  get 
under  stemw&j,  before  the  collision  occurred.  The  Coffin 
did  not  change  her  course,  or  slacken  her  speed,  until  just 
before  the  vessels  came  together,  when  she  ported  her  whed 
and  backed  her  engine,  but  her  course  was  not  materiallj 
changed  or  her  speed  slackened.  When  the  Christian  stopped 
and  backed  she  could  not,  bj  keeping  on  and  porting  her 
wheel,  have  passed  to  the  right  without  a  collision  probably 
more  dangerous  than  that  which  actually  occurred." 

W.  li.  Beebe  and  F.  A,  WxLcw^  for  the  libellants. 

i?.  D.  Benedict^  for  the  claimant. 


Wajtb,  Ch.  J.  From  the  evidence,  it  is  clear,  to  mj 
mind,  that,  when  the  Coffin  was  discovered  from  the  Christ- 
ian, the  vessels  were  headed  on  courses  which  crossed  the  bow 
of  the  Christian.  The  Coffiba  was,  nndoubtedlj,  inside  the 
Christian,  and,  had  she  been  going  directly  up  stream,  no  ool- 
lision  would  have  occurred.  The  Christian,  being  intent  on 
securing  her  tow,  and  competing  with  the  Beard,  evidently 
bent  on  the  same  purpose,  was,  possibly,  less  observant  of 
the  actual  movements  of  the  Coffin  than  she  otherwise  would 
have  been.  She  was  anxious  to  pass  by  the  left,  and  prompt- 
ly signalled  her  wishes  to  that  effect.  The  Coffin  as  promptlj 
signified,  in  reply,  her  desire  to  keep  her  course  to  the  righl^ 
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and,  in  doing  so,  bnt  repeated  her  former  signal,  which  had 
not  heen  heard  by  the  Christian. 

As  the  Christian  had  the  Coffin  on  her  starboard  side,  ap- 
proaching so  as. to  involve  a  risk  of  collision,  it  was  the  dntj 
of  the  Christian  to  keep  out  of  the  waj,  and  of  the  Coffin 
to  hold  her  conrse.  The  obligation  of  the  Coffin  to  keep  her 
conrse  was  as  imperative  as  that  of  the  Christian  to  keep  out 
of  the  way.  The  Christian,  in  making  her  calculations,  was 
bound  to  act  on  the  understanding,  that  the  Coffin  need  not 
change  her  conrse  unless  she  chose.  There  can  be  no  doubt^ 
that,  if  the  Christian  had  promptly  ported  her  wheel,  she  would 
liave  passed  to  the  right  in  safety.  She  preferred  passing  to 
the  left,  and  kept  on,  without  changing  her  course  or  speed,  or 
obtaining  the  consent  of  the  Coffin  to  change  hers,  nntil  the 
two  were  so  close  together,  that  a  collision  was  inevitable.  A 
6teamer  which  is  bound  to  keep  out  of  the  way  of  another 
approaching  so  as  to  involve  a  risk  of  collision,  has  no  right 
to  attempt  to  pass  to  the  left,  unless  there  is  an  imperative 
necessity  for  it,  if  that  involves  a  change  of  course  or  speed 
by  the  other,  until  she  has  obtained  the  consent  of  the  other 
to  such  a  movement.  The  Christian  was  guilty  of  a  palpable 
violation  of  this  rule.  There  was  no  difficulty  whatever  in 
her  passing  to  the  right,  or,  if  she*  preferred,  in  stopping  un- 
til the  Coffin  had  crossed  her  bow.  Instead  of  that,  she  kept 
on  until  the  Coffin  declined  to  permit  her  to  go  to  the  left, 
and  then  it  was  too  late.  This  was  the  sole  cause  of  the  col- 
lision,  and  the  judgment  of  the  District  Court  was  right. 

Let  a  decree  be  prepared  dismissing  the  libel. 
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A  bill  of  lading  for  coir  yarn  in  bales,  shipped  by  a  stesmer  from  lAferpool  t» 
New  York,  receipted  for  the  bales  as  "  in  good  order  and  well  eonditioiied,'* 
and  described  them  as  "  in  transit*  from  another  steamer.  They  were,  ap- 
parently, in  good  external  order.  The  Toyage  was  ten  daysi  Hie  biles, 
when  discharged,  appeared  to  have  been,  at  some  time,  wet  idth  lea  water. 
The  yam  inside  was  damp  to  the  tondi,  disoolored,  and  unfit  for  nse  to  make 
fine  goods.  The  bales  were  properly  stowed,  and  nothing  appeared  as  to 
how  they  conld  have  been  damaged  on  the  steamer.  There  was  no  eTidenos 
as  to  the  condition  of  the  bales  when  shipped.  On  a  libel,  in  Admirstty, 
against  the  steamer,  to  recoyer  for  the  damage :  Held,  that  the  libeUaat  eonld 
not  recorer,  becanse  he  had  not  shown  that  the  goods  were  damaged  while  on 
board  of  the  steamer. 

(Before  Waxtb,  Gh.  J.,  Soathem  District  of  New  Tork,  June  28d,  187t.) 

Thib  was  an  appeal  by  the  libellants  from  a  decree  of  the 
District  Oonrt,  in  a  suit  in  rem,  in  Admiralty,  dismissing  the 
libeL  The  following  facts  were  f onnd  by  this  Court :  "  On 
the  20th  of  October,  1876,  two  hundred  and  fifty  bales  d 
coir  yam  were  shipped  on  the  steamship  Adriatic,  consigned 
to  the  libellants,  in  New  York.  Coir  yam  is  the  fibre  of  the 
cocoanut  husk,  made  into  strands  of  yam,  and  put  up  in 
hanks.  The  hanks  are  put  in  bales,  compressed,  covered  with 
burlap  wrapper^,  and  wound  around  with  iron  hoops  from 
end  to  end.  Coir  yam  is  used  for  making  mats.  The  bill  of 
lading  signed  by  the  agent  of  the  ship  at  Liverpool,  receipted 
for  the  bales,  in  the  usual  form,  as  ^^  shipped  in  good  order 
and  well  conditioned."  The  goods  were  described  as  ^'two 
hundred  and  fifty  bales  coir  yam,  in  transit  from  steamer 
Macedonia,"  and  were  to  be  delivered  ^*  in  like  good  order 
and  well  conditioned."  The  biU  of  lading  also  contained  this 
clause:  ^* Weight,  contents,  quality,  condition,  quantity  and 
value  unknown,  and  ship  owner  not  accountable  for  the 
same."  At  the  time  of  the  shipment,  the  bales  were,  appar- 
ently, in  good  external  order  and  condition.    The  ship  sailed 
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from  Liverpool  October  20th,  and  arrived  in  New  York  Octo- 
ber doth,  making  her  voyage  in  abont  ten  days.    When  the 
bales  were  Linded  in  New  York,  one  hnndred  were  found  to 
have  been  wet  at  some  time  with  sea  water.    The  wrap- 
pers were  somewhat  stained  and  discolored,  and  the  hoops 
msty.     On  catting  the  wrappers  and  examining  the  yam,  it 
was  fonnd  to  be  damp.    It  was  not  wet  enongh  to  drip,  but 
the  dampness  was  perceptible  to  the  touch.    It  was,  to  some 
extent,  discolored  and  unfit  for  the  manufacture  of  fine  goods^ 
to  which  it  was,  on  account  of  its  quality,  originally  adapted. 
The  bales  were  landed  upon  a  dry  and  covered  dock.    The 
bales  were  all  well  and  properly  stowed  in  the  lower  hold  of 
the  ship.    No  other  goods  came  out  of  the  vessel  wet.    There 
was  no  appearance  of  a  leak,  and  the  hatches  were  all  in  good 
order  and  well  secured,  so  as  to  be  impervious  to  sea  water, 
when  the  ship  arrived.    There  was  no  evidence  as  to  the  con- 
dition of  the  bales  when  shipped,  other  than  that  wluch  was 
contained  in  the  bill  of  lading.    It  was  not  shown  how  long 
they  had  been  ^^  in  transit "  when  the  shipment  was  made. 
Neither  was  it  shown  from  what  place  the  original  consign- 
ment was  made,  nor  whether  the  bales  had  been  specially  ex- 
posed to  sea  water,  either  while  on  the  voyage  from  Liver- 
pool to  New  York,  or  before.    There  was  nothing  in  the  ap- 
pearance of  the  yam  to  indicate  that  the  wetting  might  not 
have  occurred  before  the  delivery  to  the  Adriatic." 

Franda  Howlandj  for  the  libellants. 

C.  E.  SautheTy  for  the  claimant. 

Wattb,  Ch.  J.  The  receipt  in  the  bill  of  lading  is  an  ad- 
mission that  the  goods  were,  when  received,  in  apparent  good 
order,  but  it  is  not  conclusive  as  to  their  actual  condition. 
It  makes  9k  prima  fctcie  case  against  the  ship,  and  gives  the 
libellants  a  right  to  recover,  unless  this  case  is  overcome  by 
the  evidence.  The  burden  of  the  admission  rests  upon  the 
ship,  until  it  is  shown  that  the  condition  and  appearance  of 
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the  goods  at  the  time  of  their  discharge  are  conostent  with 
the  actual  existence,  in  the  packages,  of  the  cause  of  the  dam- 
age when  the  shipment  was  made,  without  discoveiy  hj  the 
ship's  agents,  acting  in  good  faith,  and  with  ordinary  care, 
whOe  taking  the  cargo  on  board.  There  is,  here,  no  qaestion 
of  estoppel.  The  bill  of  lading  has  not  been  assigned,  and  it 
does  not  appear  that  anv  advances  have  been  made  on  the 
faith  of  it.  <  The  parties  and  their  rights  are  precisely  the 
same  as  they  were  when  the  receipt  was  signed. 

The  evidence  is,  as  I  think,  sufficient  to  shift  the  burden 
of  proof  from  the  ship  to  the  libellants.  The  goods  were  re- 
ceived while  "in  transit,"  and  from  another  ship.  They 
might  have  been  exposed  to  sea  water  while  on  their  way  to 
Liverpool,  and  stiU  the  damage  such  as  not  necessarily  to  at- 
tract attention  as  the  transfer  was  made  from  ship  to  ship. 
It  was  only  about  ten  days  from  the  time  of  the  shipment  in 
Liverpool  to  the  discharge  in  Kew  York.  When  the  bales 
were  discharged,  there  was  no  appearance  of  recent  exposure. 
The  wrappers  were  discolored  and  the  yam  was  damp.  No 
water  dripped  from  any  of  the  packages,  and  no  attempt 
seems  to  have  been  made  to  ascertain  whether  any  could  be 
brought  out  by  pressure.  Certainly,  it  is  to  be  presumed 
that  such  an  attempt  would  have  been  made,  if  the  indica- 
tions were  such  as  to  make  it  reasonable.  No  other  goods 
were  wet,  and  there  was  no  appearance  of  any  leak  in  the 
ship.  There  was  no  water  to  be  seen  in  the  hold  where  the 
goods  were  stowed,  and  none  of  the  other  cargo  appears  to 
have  been  damp,  even. 

Under  these  circumstances,  it  seems  to  me  clear,  that  the 
libellants,  before  they  can  recover,  must  prove  that  their 
yam  was  actually  free  from  wet  or  dampness  when  it  went 
on  board.  The  damaged  appearance  of  the  yam  when  it 
came  out,  is  a  ciroutnstance  to  be  taken  into  consideration  ia 
their  favor,  but  it  is  not,  of  itself,  sufficient,  in  my  opinion, 
to  overcome  the  effect  of  the  other  facts,  which  are  clearly 
established  by  the  evidence. 

The  judgment  of  the  District  Court  was  right,  and  a  de- 
cree may  be  prepared,  dismissing  the  libel. 


i 
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The  Havre. — The  Scotland. 

'Whwe  tbere  baa  been  a  colliaion  between  two  sailing  Teasels,  and  one  of  them 
waa  on  the  priyileged  tack,  and  tbe  other  alleges  that  the  fonner  was  in 
fanlt  for  keeping  ber  coarse,  sbe  most  show  tbat  there  was  time  for  the 
former,  after  the  risk  of  collision  was  apparent  to  ber,  to  avoid  tbe  ooUision 
by  obanging  ber  coarse ;  and,  in  this  case,  the  latter  baying  been  in  perU, 
tbe  &ilnre  of  the  former  to  take  a  step  in  eztremU  of  tbat  character,  was  beld 
not  to  baye  been  a  fianlt. 

(Before  Blatghfokd,  J.,  Sontbem  District  of  New  York,  Jane  24th,  1879.) 

These  were  cross  libels,  filed  in  the  District  Court,  for  a 
collision  between  the  ship  Havre  and  the  bark  Scotland.  That 
Ck)nrt  (1  Benedict^  295)  decreed  that  both  vessels  were  in 
fault.  The  Havre  appealed.  The  facts  found  by  this  Court 
were  as  follows :  "  The  ship  Havre  was,  at  about  nine  o'clock, 
p.  H.,  of  January  20th,  1866,  proceeding  on  a  voyage  from 
Malaga,  in  the  kingdom  of  Spain,  to  the  port  of  New  York. 
The  position  of  the  ship,  at  that  time,  was  about  thirteen 
miles  south  by  east  of  the  light-ship  off  Sandy  Hook.  She 
was  then  on  pilot  ground,  and  in  charge  of  a  licensed  Sandy 
Hook  pilot.  All  the  officei^  of  the  Havre  and  her  entire 
crew,  which  consisted  of  twenty  men,  all  told,  (such  being  a 
full  crew  for  the  said  ship),  were  on  deck,  a  lookout  properly 
stationed,  and  her  lights,  as  established  by  law,  properly  set 
and  burning  brightly.  The  night  was  clear  and  starlight,  and 
a  ship's  light  could  be  seen  at  a  distance  of  from  two  to  three 
miles.  The  wind  was  from  west  north-west  to  north-west  by 
west,  fresh,  and  the  sea  moderate.  The  Havre  was  heading 
about  south-west,  by  the  wind,  (t.  ^.,  close-hauled),  and  was  on 
het  starboard  tack.  She  had  been  on  such  tack  since  about 
half-past  eight  p.  h.,  and  continued  on  that  tack  until  the  col- 
lision occurred.  The  Havre  was  under  the  following  sails, 
'viz.,  full  maintop  sail,  two  reefs  in  the  mizzentop  sail,  one  reef 
in  the  foretop  sdl,  fuU  foresail,  foretopmaststay  sail,  and  full 
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mizzen  or  spanker.    Her  speed  waB  about  eight  knots  per 
hour.    At  the  time  and  tinder  the  drcamstances  above  re- 
ferred to,  the  lookout  on  board  the  Havre  reported  a  green 
light  about  two  points  on  her  lee  bow,  and  the  pilot  and  offi- 
cers of  the  Havre  immediately  took  its  bearing,  viz.,  south 
south-west,  and  distant  between  two  and  three  miles.    It 
proved  to  be  the  starboard  light  of  the  bark  Scotland,  on  her 
voyage  from  Apalachicola,  in  Florida,  to  the  port  of  Kew 
York.    The  Scotland  was  then  on  her  port  tack,  and  heading 
about  north  by  east,  by  the  wind,  and  moving  at  a  speed  of 
about  two  and  a  half  knots  per  hour.    The  green  light  of  the 
Scotland  continued  in  sight  for  about  ten  minutes,  when  her 
red  light  came  in  view  and  continued  in  sight  for  about  three 
or  four  minutes,  when  it  suddenly  disappeared  and  her  green 
light  alone  remained  in  view,  the  Scotland  luffing  up  in  the 
wind  and  trying  to  cross  the  bows  of  the  Havre,  when  the 
collision  immediately  followed,  the  Havre's  jibboom  striking 
about  the  middle  of  the  starboard  mizzen  rigging  of  the  Scot- 
land.   The  Scotland  then  slewed  round  to  the  southward, 
and,  after  remaining  in  contact  for  some  time  with  the  Havre, 
got  clear.     From  the  moment  the  green  light  of  the  Scotland 
was  first  seen  to  the  moment  of  collision,  the  pilot,  the  first 
officer  and  the  lookout  of  the  Havre  continued  to  watch  the 
said  green  light  and  the  red  light  of  the  Scotland,  as  they  re- 
spectively came  into  view,  and,  during  all  such  time,  the 
Havre  was  kept  steady  on  her  course.    The  Scotland  was  un- 
der shortened  sail,  and  had  on  board  a  deficient  crew,  which 
only  consisted  of  five  seamen  besides  two  mates 'and  a  cook, 
whereas  she  ought  to  have  had  eight  seamen.    Had  the  Scot- 
land continued  her  course  when  her  green  light  was  first  seen^ 
she  would  have  cleared  the  Havre  by  crossing  her  bows  and 
weathering  her,  and,  had  she  continued  her  course  when  her 
red  light  came  into  view,  she  could  have  also  then  cleared  the 
Havre  by  falling  ofi  a  little  to  leeward,  and  passing  astern  of 
the  Havre.    Her  second  change  of  course,  however,  (by  which 
she  presented  her  green  light  again),  luffing  up  in  the  wind, 
and  trying  then  to  cross  the  bows  of  the  Havre,  caused  the 
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eoUision.  After  such  second  change  of  course  there  was 
nothing  which  could  have  been  done  on  board  the  Havre  to 
avoid  the  collision,  as  but  a  minute  or  two  elapsed  between 
the  change  of  course  and  the  collision.  The  lookout  on  the 
Scotland  was  negligent  in  not  discovering  the  lights  on  the 
Havre  sooner  than  he  did,  and,  as  matter  of  fact,  he  did  not 
discover  them  until  within  about  one-eighth  or  a  quarter  of  a 
mile  off." 

Joseph  Larocque,  for  the  Scotland. 

CharUs  M.  Da  Co%ta^  for  the  Havre. 

Blatchfokd,  J.  The  libel  against  the  Havre  was  filed 
February  5th,  1866.  The  libel  against  the  Scotland  was  filed 
February  9th,  1866.  They  are  cross*  libels  for  a  collision 
which  took  place  between  the  two  vessels  during  the  night  of 
January  20th,  1866.  The  answers  of  both  vessels  were  filed 
April  7th,  1866.  The  Scotland  was  bound  from  Apalachicola 
to  New  York ;  the  Havre  from  Malaga  to  New  York.  The 
place  of  collision  was  in  the  Atlantic  Ocean,  from  10  to  15 
miles  southerly  and  easterly  from  Sandy  Uook.  The  District 
Oourt  found  the  Scotland  in  fault  for  not  having  sooner  dis- 
covered the  green  light  of  the  Havre.  The  Scotland  was  on 
the  port  tack,  heading  north  by  east.  The  Havre  was  on  the 
starboard  tack,  heading  about  south-west.  The  wind  was 
abont  north-west  by  west.  It  was  the  duty  of  the  Scotland 
to  keep  out  of  the  way  of  the  Havre.  The  Havre  discovered 
the  green  light  of  the  Scotland  about  two  points  on  her  port 
bow,  some  two  miles  off  and  about  15  minutes  before  the  col- 
lision. The  Scotland  did  not  discover  the  green  light  of  the 
Havre  until  the  vessels  were  not  over  a  quarter  of  a  mile 
apart  The  Scotland  was  going  not  over  8  knots  an  hour,  the 
Havre  8.  The  Havre  struck  the  starboard  side  of  the  Scot- 
land some  15  feet  from  the  stem  of  the  Scotland.  In  the 
District  Court  it  was  contended  for  the  Scotland,  that,  whUe 
the  Havre  was  passing  to  leeward  of  the  Scotland,  she  luffed 
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up  into  the  wind  from  about  abeam  of  the  Scotland,  and  had 
her  Bails  shaking  when  she  strack.  The  District  Court  dis- 
carded that  yiew,  and  held,  that  the  Havre  kept  her  course 
by  the  wind  from  the  time  she  discovered  the  green  light  of 
the  Scotland,  and  that  the  Scotland  was  crossing  the  track  of 
the  Havre,  in  front  of  the  Havre,  when  strack  by  the  Havre. 
The  District  Court  held,  that  the  Scotland,  being  on  ground 
frequented  by  vessels,  and  being  under  short  sail  and  moving 
at  a  low  rate  of  speed,  and,  therefore,  unable  to  obey  her 
wheel  promptly,  and  being  on  her  port  tack,  was  bound  to 
exercise  great  vigilance  in  looking  out  for  approaching  lights, 
so  as  to  be  able  to  take  timely  measures  to  keep  out  of  the 
way  of  all  crossing  vessels  on  the  starboard  tack ;  and  that,  if 
she  had  exercised  proper  vigilance,  she  would  have  sooner 
discovered  the  green  light  of  the  Havre,  and  could,  without 
difficulty,  have  kept  (fat.  of  her  way.  But  the  District  Court 
held  the  Havre  also  in  fault.  From  the  time  the  green  light 
of  the  Scotland  was  first  seen  by  the  Havre,  it  continued  in 
sight  for  from  7  to  12  minutes,  no  other  light  being  visible 
from  the  Scotland  to  the  Havre.  During  all  that  time  the 
Havre  supposed  that  the  Scotland  intended  to  go  across  the 
bow  of  the  Havre,  from  leeward  to  windward.  At  the  end 
of  that  time,  the  Scotland  showed  her  red  light  to  the  Havre, 
whether  with  the  entire  disappearance  of  the  green  light  or 
not  is  not  quite  clear.  This  produced  the  impression  on 
board  of  the  Havre  that  the  Scotland  had  ported,  to  pass  to 
leeward  of  the  Havre.  Soon  afterwards,  however,  the  red 
light  of  the  Scotland  went  out  of  sight,  and  the  green  re- 
mained in  sight,  indicating  to  the  Havre  that  the  Scotland 
was  not  going  to  pass  to  leeward  of  the  Havre.  But  the 
District  Court  came  to  the  conclusion,  that,  from  the  time  the 
green  light  of  the  Scotland  began  to  reappear  and  her  red 
light  to  disappear,  there  was  time  to  have  starboarded  the 
helm  of  the  Havre ;  that,  if  this  had  been  done,  she  would 
have  fallen  off  to  leeward  and  have  cleared  the  Scotland ;  and 
that  she  was  in  fault  for  not  having  done  so.  The  elements 
making  up  this  fault  on  the  part  of  the  Havre  were  found  by 
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the  District  Court  to  be,  that  the  Havre  was  easily  handled ; 
that  she  was  under  favorable  speed  for  the  purpose ;  that  she 
had  BO  one  on  the  lookout  forward '  at  the  time  the  green 
light  of  the  Scotland  reappeared  ;  that  her  lookout,  who  had 
reported  the  green  light  originally,  had  gone  aft ;  that  her 
pilot  had  gone  to  the  weather  side  of  the  vessel  to  look  after 
other  possible  sails ;  and  that  the  coming  into  sight  of  the 
red  light  of  the  Scotland  after  her  green  light  had  come  into 
sight,  was  notice  that  there  might  be  danger  and  that  the 
ntmost  vigilance  was  incumbent  on  the  Havre.    The  conclu- 
sion arrived  at  by  the  District  Court  was,  that,  if  the  lookout 
had  kept  his  post  and  had  reported  every  change  in  the  Scot- 
land's lights  as  soon  as  each  change  was  visible,  her  wheel 
could  and  would  have  been  put  up  in  time  to  have  avoided 
the  collision.    The  District  Court,  while  recognizing  the  duty 
incumbent  on  the  Havre  to  keep  her  course,  because  it  was 
the  duty  of  the  Scotland  to  keep  out  of  the  way  of  the 
Havre,  dissented,  likewise,  from  the  proposition   that  the 
Havre  was  bound  to  alter  her  course  simply  because  a  col- 
lision was  probable.     The  view  of  the  Court  was,  that  risk  of 
collision  was  apparent  to  the  Havre  for  several  minutes  before 
it  actually  took  place ;  that  the  Havre  was  bound  to  keep  her 
course  until  it  was  apparent  that  the  collision  could  not  be 
avoided  without  a  change  on  her  part ;  that  she  was  to  be 
held  responsible  on  the  sole  ground  that,  after  it  was  clear 
that  the  only  way  to  escape  was  for  her  to  starboard  her 
wheel,  she  failed  to  do  so ;  and  that,  if  she  had  done  so,  no 
accident  would  have  occurred. 

A  careful  examination  of  the  evidence  makes  it  impossible 
for  me  to  concur  in  the  conclusions  of  the  District  Court,  as 
to  the  fault  of  the  Havre.  The  Scotland  has  not  appealed. 
The  Havre  has  appealed.  The  decision  below  is,  therefore, 
not  in  question  so  far  as  the  Scotland  was  held  in  fault 

It  is  contended,  for  the  Havre,  that  the  time  which  elapsed 
between  the  showing  of  her  green  light  by  the  Scotland  the 
second  time  and  the  actual  collision  was  so  short,  that,  during 
that  time,  it  was  impossible  for  the  Havre  to  perform  any 
manoeuvre,  either  to  avert  the  collision  or  to  lessen  its  effect. 
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As  the  Havre  was  on  the  priyileged  tack,  it  is  incnmbent  on 
the  Scotland  to  show  that  the  Bavre  conld  have  performed 
such  a  manoeuvre.    8^  more  is  this  burden  imposed  on  the  I 

Scotland  when  she  admits  her  own  fault  by  not  appealing 
from  the  decree.  I  do  not  think  the  evidence  shows  that 
there  was  time,  during  the  interval  referred  to,  for  the  Havre 
to  have  effectuallj  done  anything  to  avoid  the  collision. 
Moreover,  the  Havre  being  on  the  privileged  tack  and  bound 
not  to  do  anything  to  baffle  the  Scotland  in  the  discharge  of 
her  duty  of  avoiding  the  Havre,  and  the  Scotland  being  in 
fault  for  the  collision,  the  failure  of  the  Havre  to  take  a  step 
in  extremUy  of  the  character  insisted  on,  must  be  classed  as 
an  error  of  judgment  only,  and  not  as  a  fault.  The  respon- 
sible officers  in  charge  of  the  Havre  testify,  that,  being  of 
opinion  they  could  not  avoid  the  collision  by  putting  their 
helm  either  way,  they  held  their  course.  Their  testimony 
should  have  great  weight,  and  there  is  no  sufficient  counter^ 
vailing,  evidence. 

Notwithstanding  the  stress  laid  by  the  Court  below  on  the 
remission  of  vigilance  on  the  part  of  the  lookout  and  of  the 
pilot  of  the  Havre,  I  do  not  think  it  appears  that  these  cir- 
cumstances contributed  to  the  collision.  After  the  first  light 
of  the  Scotland  was  reported  to  and  seen  by  the  officers  in 
charge  of  the  Havre,  there  was  continuous  and  adequate  ob- 
servation on  their  part  of  the  various  lights  shown  by  the 
Scotland,  especially  in  view  of  the  fact  that  the  Havre  dis- 
charged her  duty  by  keeping  her  course. 

It  is  impossible  to  attribute  any  fault  to  the  Havre  in  re> 
spect  of  the  rate  of  speed  at  which  she  was  sailing.  Kor  is 
it  established  by  the  evidence  that  the  Havre  luffed  up  into 
the  wind  or  changed  her  course  at  all. 

The  Ubel  against  the  Havre  must  be  dismissed,  with  costs 
to  her  both  in  the  District  Court  and  in  this  Court.  In  the 
suit  against  the  Scotland  there  must  be  a  decree  for  the  libel- 
lants  for  the  amount  reported  by  the  Commissioner  as  the 
amount  of  their  damages,  with  interest  aS  reported,  and  for 
the  costs  of  the  stiit  both  in  the  District  Court  and  in  this 
Court. 
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The  Amebioan  Central  Insurance  Company,  of  St.  Louis. 

G.  instrncted  N.,  an  insnrance  broker,  to  procnre  fire  insurance.  N.  employed 
another  insurance  broker,  A.,  who  procured  a  policy  from  the  defendant,  and 
it  passed  to  O.  The  policy,  in  clause  8,  proyided,  that  the  policy  might  be 
terminated  at  any  time,  at  the  request  of  the  assured,  and  also  at  the  option 
of  the  insurer,  on  giving  notice  to  that  efiect,  and  that  any  person  other  than 
the  assured,  who  "may  have  procured"  the  insurance  to  be  taken,  should  be 
deemed  to  be  the  agent  of  the  assured  and  not  of  the  insurer,  "  under  any  cir- 
cumstances whatever,  or  in  any  transaction  relating  to  this  insurance."  After- 
wards the  defendant  notified  A.  of  its  election  to  then  terminate  the  policy. 
A.  accepted  the  notice  and  promised  to  return  the  policy.  The  next  night 
the  property  insured  was  burned.  G.  had  no  knowledge,  then,  of  the  notice 
of  termination.  In  a  suit  by  G.  on  the  policy :  Bdd,  that  the  policy  was 
terminated  by  the  notice. 

By  the  terms  of  the  policy,  A.  was  the  ^gent  of  G.  for  the  purpose  of  accepting 
notice  of  the  termioation  of  the  insurance. 

It  was  competent  for  the  defendant  to  show  a  universal  custom  for  the  insurer 
desiring  to  terminate  a  risk  to  give  notice  to  the  broker  who  procured  the 
risk. 

The  evidence  in  relation  to  such  custom  being  positive  and  uncontradicted,  it 
was  not  error  for  the  Court  not  to  submit  to  the  Jury  the  question  as  to 
whether  the  existence  of  such  a  custom  had  been  proved. 

It  was  not  competent  for  the  plaintiff,  to  show  a  usage  that  a  notice  to  the 
broker  did  not  take  effect  until  a  reasonable  time  had  elapsed. 

The  plaintiff,  by  accepting  the  policy,  ratified  the  employment  of  A.,  so  as  to 
make  A.  the  person  who  procured  the  iDsurance. 

(Before  Bxnxdiot,  J.,  Eastern  District  of  New  York,  June  26th,  1879.) 

Benedict,  J.  This  case  comes  before  the  Court  upon  a 
motion  for  a  new  trial.  The  action  is  brought  upon  a  policy 
of  insurance,  to  recover  for  the  destruction,  by  fire,  of  certain 
lumber  belonging  to  the  plaintiffs.  A  trial  was  had  before 
the  Court  and  a  jury,  when  a  yerdiot  was  rendered  for  the 
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defendant.    The  plaintiffs  now  move  for  a  new  trial,  upon 
exceptions  to  certain  rulings  of  the  Court  made  at  the  triaL 

The  evidence  shows,  that  the  plaintiffs  had  instmcted  one 
Noyes,  an  insurance  broker  in  New  York,  to  procure  for  him 
insurance,  to  a  large  amount,  upon  a  quantity  of  Inmber. 
Noyes  employed  F.  H.  Anthony,  also  an  insurance  broker,  to 
effect  insurance  in  Brooklyn ;  and,  accordingly,  Anthony  pro- 
cured several  policies  in  the  name  of  the  plaintiffs.     Among 
them  was  the  policy  in  suit,  which,  when  procured,  was 
passed  to  the  possession  of  the  plaintiffs.    This  policy  con- 
tained the  following  clause:    "8.  This  insurance  may  be 
terminated  at  any  time  at  the  request  of  the  assured,  in  which 
case  the  company  shall  retain  only  the  customary  short  rates 
for  the  time  the  policy  has  been  in  force.     The  insurance 
may  also  be  terminated  at  any  time  at  the  option  of  the  com- 
pany, on  giving  notice  to  that  effect,  and  refunding  a  ratable 
proportion  of  the  premium,  for  the  unexpired  term  of  the 
policy.    It  is  a  part  of  the  contract,  that  any  person  other 
than  the  assured,  who  may  have  procured  this  insurance  to 
be  taken  by  this  company,  shall  be  deemed  to  be  the  agent  of 
the  assured  named  in  this  policy,  and  not  of  this  company, 
under  any  circumstances  whatever,  or  in  any  transaction  re- 
lating to  this  insurance."    A  few  days  after  the  delivery  of 
this  policy,  the  defendant  notified  Anthony  of  its  election 
to  terminate  the  policy  at  that  time.     Anthony  accepted  the 
notice,  and  promised  to  return  the  policy.     On  the  following 
night  a  fire  occurred,  by  which  the  property  insured  was  de- 
stroyed.    At  the  time  of  the  fire,  the  plaintiJffs  had  no  knowl- 
edge of  what  had  taken  place  between  the  defendant  and  An- 
thony, in  regard  to  terminating  the  insurance.    Upon  these 
facts  the  plaintiffs  requested  the  Court  to  instruct  the  jury  to 
find  a  verdict  for  the  plaintiffs,  for  the  amount  of  the  policy, 
$5,447  37.    The  request  was  refused,  and  the  plaintiffs  ex- 
cepted.    This  exception   presents,  for    determination,  the 
main  question  in  dispute  between  these  parties,  viz. :  whether 
the  notice  of  termination  of  the  insurance  given  by  the  de- 
fendant to  the  broker,  Anthony,  and  accepted  by  the  latter 
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in  behalf  of  the  plaintiffs,  bad  the  legal  effect  to  terminate  the 
insxurance.  If  such  was  the  effect  of  that  notice,  the  mling 
in  question  was  right.  If  snch  was  not  its  effect,  a  verdict 
for  the  plaintiffs  for  $5,447  37  shonld  have  been  directed,  as 
requested  by  the  plaintiffs. 

Upon  this  ^estioD  my  opinion  is,  that  the  insurance  was 
terminated  by  the  notice  of  termination  given  to  the  broker, 
Anthony,  and  that  the  ruling  excepted  to  was  right.     The 
contention  on  the  part  of  the  plaintiffs  is,  that  Anthony  was 
not  the  agent  of  the  plaintiffs  for  the  purpose  of  accepting 
notice  of  termination  of  the  insurance,  and,  therefore,  the 
notice  given  to  Anthony  could  not  affect  the  plaintiffs'  rights 
under  the  policy.     The  contention  on  the  part  of  the  defend- 
ant is,  that  the  effect  of  the  8th  clause  of  the  policy,  above 
set  forth,  was  to  enable  the  insurer  to  terminate  the  insurance 
at  any  time,  by. giving  notice  to  the  person  who  procured  the 
insurance  to  be  taken ;  and  that  Anthony  was  such  person. 
The  determination  of  this  question  depends  upon  the  effect 
to  be  given  to  the  8th  clause  of  the  policy,  above  set  forth. 
In  considering  this  clause,  it  will  be  observed,  that  the  ap- 
parent object  of  the  clause  is  to  provide  a  method  of  terminat- 
ing the  insurance.     No  other  subject  is  specifically  men- 
tioned in  it.     It  contains  a  specific  provision  for  a  termina- 
tion of  the  insurance  by  the  insured,  which  is  followed  by  a 
specific  provision  for  a  termination  of  the  insurance  on  the 
part  of  the  insurer,  by  giving  notice  to  that  effect ;  and  then 
follows  the  provision,  that,  in  case  the  insurance  has  been 
procured  by  a  person  other  than  the  insured,  such  person 
shall  be  deemed  to  be  the  agent  of  the  assured,  ^'  in  any  trans- 
action relating  to  this  insurance."     That  terminating  the  risk 
is  a  transaction  relating  to  the  insurance  cannot  be  denied ; 
and,  inasmuch  as  the  method  of  conducting  such  a  transaction 
is  the  subject  to  which  the  prior  portion  of  the  clause  is  de- 
voted, the  natural  inference  is,  that  the  subsequent  general 
phrase,  "  any  transaction  relating  to  this  insurance,*'  was  in- 
tended to  cover  the  transaction  provided  for  in  the  former 
pai*t  of  the  clause,  viz.,  a  termination  of  the  risk  by  means  of 
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a  notice  to  that  effect.  Ko  langaage  is  to  be  found  in  any 
part  of  the  policy  indicating  an  intention  to  give  a  limited 
effect  to  the  phrase,  ^^any  transaction  relating  to  this  in- 
snrance ;"  and,  in  the  absence  of  language  indicating  such  an 
intention,  it  is  diflScnlt  to  find  ground  on  which  to  deny  to 
the  words  used  their  natural  significance  and  scope.  The 
position  taken  by  the  plaintiffs  is,  that  the  words,  ^^  relating  to 
the  procurement  of,"  must  be  supplied,  and  the  phrase  con- 
strued as  if  it  read,  ^^  any  transaction  relating  to  the  procure- 
ment of  this  insurance."  The  only  ground  upon  which  such 
a  material  addition  is  based  is,  that,  without  some  such  Umit, 
results  clearly  never  intended  would  follow  from  the  phrase, 
such  as,  permitting  the  broker  to  caucel  the  policy,  or,  under 
clause  11,  bind  the  insured  in  the  matter  of  repairs  by  the  in- 
surer. I  think  I'eason  can  be  found  for  denying  to  the  clause 
in  question  any  effect  in  the  cases  suggested  and  for  limiting 
the  effect  of  the  phrase,  ^^  any  transaction  relating  to  this  in- 
surance," to  the  subject-matier  of  the  clause  of  which  it 
forms  a  part ;  but,  however  this  may  be,  still  the  fact  that  the 
language,  if  given  its  ordinary  significance,  will  work  hard- 
ships under  some  circumstances,  is  no  good  reason  for  adding 
words  of  limitation  not  used  by  the  parties.  Provisions  in 
policies,  which  are  intended  to,  and  do,  render  the  contract  of 
little  value  to  the  insured,  are  common  enough.  If  it  had 
been  the  intention  of  the  parties  that  the  phrase  under  con- 
sideration should  be  limited  to  acts  relating  to  the  procure- 
ment of  the  insurance,  it  would  have  been  easy  to  say  so ;  and 
no  reason  has  been  assigned  for  an  omission  to  disclose  snch 
an  intention  by  the  language  employed.  In  truth,  an  intention 
to  refer  to  acts  done  subsequent  to  the  procurement  of  the 
policy  is  affirmatively  indicated  by  the  words,  "who  may 
have  procured  this  insurance."  My  conclusion,  drawn  from 
the  language  employed  in  the  policy  is,  that  these  parties  in- 
tended to  agree,  that,  in  case  of  an  election  by  the  defendant 
to  terminate  the  risk,  such  termination  might  be  effected  by 
notice  given  to  the  broker  who  procured  the  insurance  to  be 
taken.    This  conclasion  is  strengthened  by  the  evidence  in- 
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trodaced  by  the  defendant,  showing  a  universal  custom,  in 
cases  where  the  insurer  intends  to  terminate  a  risk,  to  give 
the  notice  of  termination  to  the  broker  who  procured  the 
risk.  The  admission  of  this  evidence  was  objected  to  by  the 
plaintifis,  but  the  evidence  was  competent,  not,  indeed,  to 
make  thereby  a  contract  for  the  parties,  or  to  alter  the  con- 
tract that  was  made,  or  to  show  authority  in  Anthony,  but  to 
show  the  circumstances  under  which  the  contract  was  made, 
for  the  purpose  of  throwing  light  upon  the  intention  of  the 
parties  in  using  the  language  which  they  employed.  For  this 
purpose,  the  evidence  in  regard  to  custom  was  competent. 
The  fact  that  the  language  employed  in  clause  8,  as  I  have 
understood  it,  tends  to  render  the*^olicy  a  contract  in  har- 
mony with  the  usage  of  the  trade,  goes  to  confirm  the  cor- 
rectness of  that  understanding.  But,  it  is  said,  that  the  Court 
erred  in  not  submitting  to  the  jury  the  question  whether  the 
existence  of  such  a  usage  had  been  proved.  The  evidence  in 
relation  to  the  custom  was  positive  and  wholly  uncontra- 
dicted. It  permitted  but  one  conclusion,  namely,  that  the 
custom  contended  for  did  exist.  There  was  nothing,  there- 
fore, for  the  jury  to  pass  on,  and  the  Court  had  a  right  to 
treat  the  custom  as  a  fact  proved,  and  to  construe  the  con- 
tract in  the  light  of  that  fact. 

Evidence  of  the  practice  in  regard  to  giving  notice  of 
termination  of  the  risk  having  been  admitted,  the  plaintiffs 
offered  to  show,  that  when,  in  accordance  with  that  practice, 
notice  is  given  to  the  broker,  the  understanding  is,  that  the 
notice  does  not  take  effect  until  a  reasonable  time  has  elapsed. 
This  offer  was  rejected,  and  the  correctness  of  that  ruling  is 
also  called  in  question  upon  this  motion.  The  reason  for  the 
rejection  of  the  plaintiffs'  offer  was,  that  it  was  an  attempt, 
by  evidence  of  usage,  to  change  thp  contract  which  the  parties 
had  made.  The^  agreement  in  the  policy  is,  that  the  insur- 
ance is  to  be  terminated  when  notice  to  that  effect  is  given. 
The  policy  does  hot  provide  for  any  lapse  of  time  after  the 
giving  of  the  notice,  during  which  the  insurer  is  to  be  bound. 
On  the  contrary,  the  contract  states  that  the  insurance  termi- 
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nates  on  giving  the  notice.  The  evidence  offered  by  the 
plaintiffs  was,  therefore,  immaterial,  and  the  plaintifb  take 
nothing  by  their  exception  to  the  exclasion  of  their  offer. 

There  remains  the  question,  whether  the  evidence  shows 
Anthony  to  be  the  person  who  procnred  the  insurance  to  be 
taken,  within  the  meaning  of  the  8th  clanse  of  the  policy. 
As  to  this,  there  is  no  room  for  donbt.  The  only  pereou 
known  to  the  defendant,  as  the  person  procuring  the  in- 
surance, was  Anthony.  The  principals  never  met.  Anthony 
procured  the  insurance,  the  policy  was  sent  to  him,  and  his 
name  was  endorsed  upon  it  as  the  agent  procuring  it.  The 
plaintifEs  received  the  policy  so  procured,  and  are  now  suing 
upon  it.  It  is  true,  the  ^aintifis  did  not  employ  Anthony  di- 
rectly, but  he  employed  Noyes,  who,  in  turn,  employed  An- 
thony ;  and  the  plaintiffs,  by  accepting  the  policy  procured  by 
Anthony,  ratified  the  employment  of  Anthony.  They  have 
adopted  as  their  own  the  act  of  Anthony  in  entering  into  a  con- 
tract in  their  behalf,  one  provision  of  which  contract  is,  that 
notice  of  termination  of  the  insurance,  given  to  Anthony, 
should  be  equivalent  to  notice  given  to  them. 

My  conclusion,  therefore,  is,  that  none  of  the  exceptionB 
taken  at  the  trial  afford  ground  for  setting  aside  the  verdict, 
and  that  judgment  must  be  entered  for  the  defendant. 

Winchester  BHUon^  for  the  plaintiffs. 

Oeorge  W,  PareonSy  for  the  defendant. 
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In  thk  matter  of  Oziab  L.  Nimb  and  David  Long, 

Bankbupts. 

N.  and  L.  were  copartners  under  the  name  of  N.  dk  Co.  They  dissolved,  owing 
dehts  and  having  no  assets.  Subsequently,  they  formed  a  new  partnership, 
uoder  the  name  of  N.,  agent,  and  failed,  and  were  adjudged  bankrupts,  having 
firm  assets.  A  creditor  of  N.  A  Co.  claimed  to  prove  against  the  firm  of  N., 
agent,  a  debt  due  by  the  firm  of  N.  A  Co. :  Held,  that  he  was  not  entitled  to 
share  in  the  assets  of  the  firm  of  N.,  agent,  being  excluded  therefrom  by  the 
provittons  of  §  5,121  of  the  Revised  Statutes  of  the  United  States. 

(Before  Bi.atchfobd,  J.,  Northern  District  of  New  York,  June  2'7th,  1879.) 

Blatchford,  J.  On  the  23(i  of  August,  1875,  Henry  T. 
Bnell  made  proofs  in  bankruptcy  against  the  two  bankrupts, 
setting  forth  that  they  were,  before  the  filing  of  the  petition 
in  bankruptcy,  indebted  to  him  in  the  sum  of  $26,962  07, 
and  interest  thereon  from  July  1st,  J 871,  "upon  a  certain 
promissory  note  made  by  them,  the  said  bankrupts,  by  the 
description  of  O.  L.  Nims  &  Co.,  dated  June  29th,  1871,  for 
that  amount  and  interest  as  aforesaid,  and  payable  to  the 
order  of  Buell  and  Whitney,  on  demand,  after  date,  at  the 
office  of  H.  T.  Buell  &  Co.,  in  the  city  of  New  York."  The 
proof  set  forth  that  said  note  "  was  given  in  consideration  of 
moneys  advanced  by  the  said  Buell  and  Whitney  to  the  said 
firm  O.  L.  Kims  &  Co.,  and  of  commissions  earned  and 
services  performed  by  said  Buell  and  Whitney  for  said  firm." 
In  October,  1875,  the  assignee  in  bankruptcy  applied  to  the 
register  in  charge  for  an  order  expunging  said  proof  of  debt. 
The  following  statement  of  facts  was  agreed  upon  by  the  as- 
signee and  Buell :  "  The  assignee  having  applied,  in  this  pro- 
ceeding, for  a  re-examination  of  the  claim  preferred  by  Henry 
T.  Buell,  the  following  are  the  facts  conceded  in  regard 
thereto,  with  the  proof  of  debt.  I^irst.  Prior  to  May  13th, 
1871,  Ozias  L.  Nims  and  David  Long  were  copartners  under 
the  firm  name  of  O.  L.  Nims  &  Co.  They  then  dissolved, 
Nims  doing  no  business  and  Long  going  into  partnership 
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with  L.  M.  Evans,  under  the  name  of  Evans  &  Long.  When 
0.  L.  Nims  &  Co.  dissolved  thej  owed  debts  and  had  no 
assets.  Second.  August  12th,  1871,  Nims  and  Long  formed 
a  new  partnership,  (neither  contributing  any  money  or  assets,) 
under  the  name  of  O.  L.  Nims,  agent.  Third,  O.  L.  Nims, 
agent,  failed,  were  adjudicated  bankrupts  in  these  proceedings 
and  made  assets.  The  funds  in  the  assignee's  hands  subject 
to  dividend  were  realized  from  the  assets  of  the  last  firm* 
No  other  objection  is  made  to  the  proof  of  debt  of  said  Henry 
T.  Buell,  except  such  as  may  be  deduced  from  the  foregoing 
facts.  The  issue  is :  Is  Biysll  entitled  to  share  in  a  dividend 
equally  with  the  ^creditors  of  O.  L.  Nims,  agent,  or  shall  the 
whole  fund  be  distributed  to  the  creditors  of  the  firm  of  O. 
L.  Nims,  agent,  to  the  exclusion  of  the  creditors  of  the  firm 
of  O.  L.  Nims  &  Go. } "  The  register  mtfde  an  order  disal- 
lowing the  claim  and  expunging  it  from  the  list  of  claims  on 
the  assignee's  record  in  the  case.  Thereupon  Buell  presented 
a» petition  to  the  District  Court,  praying  that  said  order  of  the 
register  be  vacated,  and  that  said  proof  of  debt  be  restored 
and  declared  entitled  to  share  in  the  dividends  of  the  assets 
mentioned  in  said  statement  of  facts.  On  a  hearing,  the  Dis- 
trict Court,  on  the  18th  of  June,  1878,  made  an  order,  that 
the  said  determination  and  order  of  said  register  be  overruled, 
vacated  and  set  aside,  and  that  said  claim  be  established  as  a 
valid  claim  against  the  assets  in  the  hands  of  said  assignee, 
and  entitled  to  dividend  accordingly,  and  that  said  assignee 
pay  the  costs,  and  expenses  of  the  re-examination  of  said 
claim,  to  be  taxed  by  said  register.  The  assignee  now  pre- 
sents a  petition  to  this  Court,  reciting  the  foregoing  proceed- 
ings, setting  forth  that  said  order  of  the  District  Court  is  er- 
roneous, in  that  it  appears  that  said  Buell  ^'  was  not  a  creditor 
of  the  firm  of  O.  L.  Nims,  agent,  composed  of  said  bank- 
rupts, and  against  whom  the  proceedings  in  bankruptcy  were 
commenced  and  the  said  adjudication  had,  and  to  whose  spe- 
cific creditors  said  assets  belong,"  and  praying  that  said  order 
of  the  District  Court  be  reviewed  by  this  Court 

The  District  Court  held  that  the  creditors  of  the  firm  of 
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O.  L.  Nims  &  Co.  and  the  creditors  of  the  firm  of  O.  L. 
Nims,  agent,  are  entitled  to  share  ratably  in  all  the  joint 
assets  of  the  bankrupts,  and  that  neither  section  5,121  of  the 
Revised  Statutes,  nor  the  rule  of  equitable  distribution  which 
that  section  is  intended  to  adopt,  precludes  the  creditors  of 
the  bankrupt  jointly  from  resorting  to  any  joint  assets  of  the 
bankrupts  which  may  exist. 

The  provisions  of  section  5,121  of  the  Eevised  Statutes 
are  as  follows:  "Where  two  or  more  persons  who  are  part- 
ners in  trade  are  adjudged  bankrupt,  either  on  the  petition  of 
such  partners  or  of  any  one  of  them,  or  on  the  petition  of  any 
creditor  of  the  partners,  a  warrant  shall  issue,  in  the  manner 
provided  by  this  title,  upon  which  all  the  joint  stock  and 
property  of  the  copartnership,  and  also  all  the  separate  estate 
of  each  of  the  partners,  shall  be  taken,  excepting  such  parts 
thereof  as  are  hereinbefore  excepted.  All  the  creditors  of  the 
company  and  the  separate  creditors  of  each  partner  may  prove 
their  respective  debts.  The  assignee  shall  be  chosen  by  the 
creditors  of  the  company.  He  shall  keep  separate  accounts 
of  the  joint  stock  or  property  of  the  copartnership  and  of  the 
separate  estate  of  each  member  thereof ;  and,  after  deducting 
out  of  the  whole  amount  received  by  the  assignee,  the  whole 
of  the  expenses  and  disbursements,  the  net  proceeds  of  the 
joint  stock  shall  be  appropriated  to  pay  the  creditors  of  the 
copartnership,  and  the  net  proceeds  of  the  separate  estate  of 
each  partner  shall  be  appropriated  to  pay  his  separate  cred- 
itors. If  there  is  any  balance  of  the  separate  estate  of  any 
partner,  after  the  payment  of  his  separate  debts,  such  balance 
shall  be  added  to  the  joint  stock,  for  the  payment  of  the  joint 
creditors ;  and,  if  there  is  any  balance  of  the  joint  stock,  after 
payment  of  the  joint  debts,  such  balance  shall  be  appropriated 
to  and  divided  among  the  separate  estates  of  the  several  part- 
ners according  to  their  respective  right  and  interest  therein, 
and  as  it  would  have  been  if  the  partnership  had  been  dis- 
solved without  any  bankruptcy ;  and  the  sum  so  appropriated 
to  the  separate  estate  of  each  partner  shall  be  applied  to  the 
payment  of  his  separate  debts.    The  certificate  of  discharge 
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shall  be  granted  or  refused  to  each  partner  as  the  same  woald 
or  ought  to  be  if  the  proceedings  had  been  against  him  alone. 
In  all  other  respects  the  proceedings  against  partners  shall  be 
conducted  in  like  manner  as  if  they  had  been  commenced  and 
prosecuted  against  one  person  alone.  If  such  copartners  re- 
side in  different  Districts,  that  Court  in  which  the  petition  is 
first  filed  shall  retain  exclusive  jurisdiction  over  the  case." 
The  rule  of  distribution  prescribed  by  this  section  is  very 
distinct.  It  is  arbitrary,  like  many  other  provisions  of  the 
bankruptcy  statute,  bat  it  must  be  followed,  and  cannot  be 
made  to  yield  to  any  supposed  equities  in  favor  of  any  other 
rule  of  distribution.  Nims  and  Long,  partners  in  trade, 
have  been  adjudged  bankrupt.  When  the  bankruptcy  pro- 
ceedings were  instituted,  they  were  partners  in  trade  under 
the  name  of  O.  L.  Nims,  agent,  and  not  under  the  name  of 
O.  L.  Nims  &  Co.  They  had  partnership  assets  as  O.  L. 
Nims,  agent,  and  no  partnership  assets  as  O.  L.  Nims  &  Co. 
Their  joint  stock  and  property,  taken  under  the  warrant,  was 
their  joint  stock  and  property  as  O.  L.  Nims,  agent,  that  is, 
the  joint  stock  and  property  of  the  copartnerahip  of  O.  L. 
Nims,  agent.  No  other  joint  stock  or  property  could  be 
taken,  under  the  warrant,  as  joint  stock  or  property.  If  there 
was  any  joint  property,  not  the  property  of  the  copartnership 
of  O.  L.  Nims,  agent,  the  separate  interest  of  each  of  the 
joint  owners  in  such  property  could  be  taken  as  his  separate 
estate,  under  the  warrant,  but  such  joint  property  could  not 
be  taken  as  the  joint  property  of  the  copartnership  of  O.  L. 
Nims,  agent.  The  creditors  of  the  copartnership  of  O.  L 
Nims,  agent,  and  the  separate  creditors  of  each  of  the  part- 
ners, are  alone  declared  to  be  authorized  to  prove  debts. 
Creditors  of  the  two  bankrupts  jointly,  as  to  matters  not  aris- 
ing out  of  the  copartnership  of  O.  L.  Nims,  agent,  are  not 
creditors  of  that  copartnership.  As  aU  partnership  debts  are, 
in  equity,  deemed  joint  and  several,  the  creditors  of  the  co- 
partnership of  O.  L.  Nims  &  Co.  are  separate  creditors  of 
each  of  the  partners.  The  section  directs  that  the  assignee 
be  chosen  by  tKe  creditors  of  the  copartnership,  that  is,  cred- 
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itors  of  O.  L.  ISriniB,  agent,  by  that  copartnerBhip  name.    The 
asBignee  is  directed  to  keep  an  account  of  the  joint  stock  or 
property  of  the  copartnership  of  O.  L.  Nima,  agent,  and  not 
an   acconnt  of  property  owned  by  the  two  partners  jointly, 
which  is  not  the  property  of  such  copartnership  by  that  name. 
He  is  also  directed  to  keep  an  acconnt  of  the  separate  estate 
of  each  of  the  two  partners ;  and  the  interest  of  each  of  them 
in  joint  property  which  is  not  the  property  of  ihe  copartner- 
ship of  O.  L.  Kims,  agent,  by  that  name,  is  separate  estate. 
The  statute  further  directs,  that  the  proceeds  of  the  joint 
stock  or  property  of  the  copartnership  of  O.  L.  Nims,  agent, 
shall  be  appropriated  to  pay  the  creditors  of  that  copartner- 
ship.   All  the  assets  in  this  case  are  the  proceeds  of  the  joint 
property  of  such  copartnership.     They  cannot  go  to  pay  the 
creditors  of  the  copartnership  of  O.  L.  Nims  &  Co.    The 
creditors  of  the  copartnership  of  O.  L.  Nims  &  Co.  are  not 
creditors  of  the  copartnership  of  O.  L.  Nims,  agent.    It  is 
only  when  there  shall  be  a  balance  of  the  joint  stock  of  the 
copartnership  of  O.  L.  Nims,  agent,  after  paying  the  joint 
debts  of  such  copartnership,  that  such  balance  can  be  divided 
among  the  separate  estates  of  the  two  bankrupts,  so  as  to  be 
applied  to  pay  their  separate  debts  as  members  of  the  copart- 
nership of  O.  L.  Nims  ifc  Co. 

It  is  suggested,  that  the  language  of  section  5,121  does 
not  in  terms  prescribe  the  rule  of  distribution  when  debts 
are  proved  against  the  bankrupts  jointly,  which  are  not  part- 
nership debts,  but  that  that  section  deals  only  with  the  mode 
of  distribution  as  between  partnership  creditors  and  creditors 
of  the  partners  separately,  and,  where  the  rights  of  those 
classes  of  creditors  are  involved,  applies  the  equitable  rule, 
that  the  joint  property  shall  be  first  applied  to  pay  the  joint 
debts,  and  the  separate  |h*operty  to  pay  the  separate  debts 
of  the  partners  respectively;  that  the  creditors  of  O.  L. 
!Nims  &  Co.  are  no  more  creditors  of  the  bankrupts  separ- 
ately, than  are  the  creditors  of  O.  L.  Nims,  agent ;  that  both 
classes  are  joint  creditors ;  and  that,  as  the  creditors  of  O.  L. 
Nims,  agent,  can  resort  to  the  separate  property  of  the  bank- 
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loipts  as  fully  as  the  creditors  of  O.  L.  Nitns  &  Go.  can,  the 
latter  ought  to  be  permitted  to  resort,  equally  with  the  former, 
to  any  joint  assets.  The  answer  to  this  suggestion  is,  that 
debts  against  the  bankrupts  jointly,  as  members  of  the  firm 
of  O.  L.  Nims  &  Co.,  are  debts  against  each  partner  sep- 
arately, and  that,  if  there  be  debts  against  them  jointly  which 
are  not  debts  against  them  severally,  and  are  not  debts  of  the 
copartnership  of  O.  L.  !Nims,  agent,  snch  latter  debts  are 
outside  of  the  provisions  of  §  5,121.  This  does  not  author- 
ize the  Court  to  treat  as  debts  of  the  copartnership  of  O.  L. 
Nims,  agent,  debts  which  are  not  debts  of  the  copartnership 
of  O.  L.  Nims,  agent. 

In  JFbrayth  v.  Woodsj  (11  Wallaoe,  484,)  the  Supreme 
Court  had  under  consideration  g  36  of  the  bankruptcy  Act  of 
March  2d,  1867,  (14  IT.  S.  Stat  at  Large^  634,)  the  provisions 
of  which  are  those  found  in  §  5,121  of  the  Revised  Statutes. 
In  referring  to  those  provisions,  the  Court,  through  Mr.  Jus- 
tice Strong,  says :  "  It  is  not  certain  that  a  promise  by  a  part- 
nership and  a  promise  by  the  individual  partners  collectively 
have  the  same  effect.  If  a  firm  be  composed  of  two  persons 
associated  for  the  conduct  of  a  particular  branch  of  business, 
it  can  hardly  be  maintained  that  the  joint  contract  of  the  two 
partners,  made  in  their  individual  names,  respecting  a  matter 
that  has  no  connection  with  the  firm  business,  creates  a  liabil- 
ity of  the  firm,  as  such.  The  partnership  is  a  distinct  thing 
from  the  partners  themselves,  and  it  would  seem  that  debts 
of  the  firm  are  different  in  character  from  other  joint  debts 
of  the  partners.  If  it  is  not  so,  the  rule  that  sets  apart  the 
property  of  a  partnership  exclusively,  in  the  first  instance, 
for  the  payment  of  its  debts,  may  be  of  little  value.  That 
rule  presumes  that  a  partnership  tlebt  was  incurred  for  the 
benefit  of  the  partnership,  and  thaf  its  property*  consists,  in 
whole  or  in  part,  of  what  has  been  obtained  from  its  creditors. 
The  reason  of  the  rule  fails  when  a  debt  or  liability  has  not 
been  incurred  for  the  firm  as  such,  even  though  all  the  per- 
sons who  compose  the  firm  may  be  parties  to  the  contract'' 
The  rule  thus  referred  to  by  the  Court  is  the  arbitrary  rule  of 
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the  bankruptcy  statute  of  the  United  States.  The  District 
Judge,  in  his  (^ision  in  the  District  Court,  says,  that,  after 
a  very  careful  reading  of  the  books,  he  is  unable  to  find  any 
case  in  this  country  or  in  England,  except  the  case  of  Forsyth 
T.  Wbodsj  which  advances  the  view  thus  advanced  in  that  case. 
He  adds :  ^'  Hiat  this  is  not  the  foundation  of  the  rule  which 
gives  partnership  creditors  priority  over  separate  creditors  as 
to  the  joint  property,  seems  to  be  indicated  by  the  cases  which 
postpone  the  partnership  creditors  when  there  has  been  a 
conversion  of  joint  into  separate  property.  It  is  well  settled, 
that  partners  may,  during  the  continuance  of  the  partnership, 
by  agreement,  convert  joint  into  separate  estate,  or  vice  versa. 
This  conversion  determines  the  character  of  the  property  for 
the  purposes  of  its  distribution  in  bankruptcy.  Accordingly, 
when  one  partner,  without  fraud,  sells  out  to  the  other,  the 
property  becomes  separate  property,  and  the  creditors  of  the 
firm  are  postponed  to  the  separate  creditors  of  the  purchasiilg 
partner.  If  the  rule  of  distribution  is  founded  on  the  theory 
that  the  fund  which  is  derived  from  the  creditors  is  primarily 
the  fund  for  their  payment,  and  the  law  therefore  appropri- 
ates it  to  them,  it  could  not  be  permitted  that  the  debtors 
themselves,  by  agreement,  should  defeat  this  result."  The 
remarks  of  Mr.  Justice  Strong,  in  Forsyth  v.  Woods^  are  not 
understood  to  go  any  further  than  to  say,  that,  under  the 
bankruptcy  statute,  if  there  are  partnership  debts  and  part- 
nership assets,  it  will  be  presumed  .that  such  assets  were  ob- 
tained from  the  partnership  creditors,  so  that,  if  such  assets 
remain  to  be  administered  in  bankruptcy,  they  shall  be  ap- 
plied-first to  pay  debts  of  the  partnership.  This  rule  of  dis- 
tribution is  a  statutory  one,  and  applies  only  to  partnership 
assets  which  remain  such  to  be  administered  in  bankruptcy. 
There  was  libver  any  statute  in  England,  in  terms  like  our 
statute,  during  the.  time  the  English  decisions  referred  to 
were  made.  Those  decisions  proceeded  on  a  general  equita- 
ble idea,  that  creditors  of  joint  debtors  who  were  in  fact  part- 
ners should  be  allowed  to  share  in  the  assets  of  the  partner- 
ship, although  not  creditors  of  the  partnership,  or  in  respect 


446  NORTHERN  DISTRICT  OF  NEW  YORK, 

In  re  OcUs  L.  Nims  and  Dayid  Long,  Bankrapta. 

to  any  matter  growing  out  of  or  connected  with  the  partner- 
ship. Hence,  the  decisions  in  England,  of  w^ich  the  case  of 
Hoare  v.  The  Oriental  Bank  CorporaUon^  (Z.  if.,  2  Apped 
CaseSy  589,)  is  a  recent  instance,  holding  that  a  joint  debt, 
not  shown  to  have  been  incurred  as  a  partnership  transaction, 
and  as  arising  out  of  partnership  business,  could  be  proved 
against  the  partnership  estate,  where  the  partners  were  the 
joint  debtors.  In  this  last  case,  it  was  suggested  as  a  ground 
for  allowing  the  proof,  that  the  creditor  could,  before  the  in- 
solvency, have  sued  the  debtors  composing  the  partnership, 
jointly,  upon  the  obligation  held  by  him,  and,  upon  recovering 
judgment,  have  taken  out  execution  against  the  partnership 
assets.  But  there  was  no  such  controlling  statutory  role  as 
the  one  of  our  statute. 

The  provisions  of  our  bankruptcy  statute,  in  the  matter 
in  hand,  are  like  those  of  the  Massachusetts  insolvency  la^ 
of  1838,  eh.  168,  §  21.  Under  that  law,  it  was  held,  in  Ex 
parte  Weston^  (12  Metcalfe  1,)  that  only  partnership  debts 
could  come  against  partnership  assets.  (See,  also,  Somerset 
Potters  Works  v.  JUinot,  10  Crishing^  692.) 

It  follows,  that  the  order  under  review  must  be  reversed 
and  vacated,  with  costs.  The  same  decision  is  made  in  the 
case  of  Blackmar. 

WiUiam  H.  Oreeiie^  for  the  assignee  in  bankruptcy. 

Shermam,  S.  Rogers^  opposed. 
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The  South  een  Home. 

A  Teasel  bound  to  keep  oat  of  the  way  of  another  yessel,  and  haying  no  look- 
oat,  was,  in  thia  case,  held  to  be  not  in  fault  for  a  collision  between  the  two 
yeesela,  becaose  the  case  was  one  of  ineyitable  accident 

The  yellow  feyer  haying  disabled  most  of  her  crew,  which  was  adequate,  it  was 
proper  for  her  to  pursue  her  yoyage,  without  putting  back  or  seeking  an  in- 
termediate port  or  anchoring,  her  precautions,  with  the  remaining  crew, 
being  reasonable. 

(Before  Waits,  Ch.  J.,  Southern  District  of  New  York,  June  80th,  1879.) 

This  was  an  appeal  from  a  decree  of  the  District  Court, 
dismissing  the  libel,  in  a  suit  in  rem,  in  Admiralty.  This 
Court  found  the  following  facts :  "  About  four  o'clock  in  the 
morning  of  the  22d  of  September,  1875,  a  collision  occurred 
between  the  German  bark  Bremen,  owned  by  the  libellants, 
and  the  British  schooner  Southern  Home,  three  or  four  miles 
to  the  eastward  of  the  light  ship,  off  Sandy  Hook.  The 
Bremen  was  bound  on  a  voyage  from  Bremen  to  New  York, 
and  the  Southern  Home  from  San  Domingo  to  New  York. 
The  wind  was  somewhat  west  of  north,  and  both  vessels  were 
beating  in  to  New  York,  the  Bremen  being  on  her  starboard 
and  the  Southern  Home  on  her  port  tack.  Both  vessels  were 
steering  by  the  wind,  and  close  hauled.  The  weather  was 
fine,  and  the  moon  shining  brightly.  The  sea  was  tolerably 
smooth,  and  the  wind  steady,  at  a  five  or  six  knot  breeze. 
Both  vessels  had  their  regulation  lights  set  and  burning 
brightly.  The  Bremen  was  well  manned  and  found,  and  her 
lookout,  who  was  on  duty,  discovered  the  green  light  of  the 
Southern  Home  off  his  port  bow,  when  the  vessels  were  a 
long  distance  apart.  He  promptly  reported  it,  and  the  Bremen 
was  kept  steadily  on  her  course.  There  was  no  fault  what- 
ever in  her  navigatiou.  She  had  taken  a  pilot  on  board  about 
noon  of  the  previous  day,  to  bring  her  into  New  York,  and 
he  was,  at  the  time,  in  charge.  The  Southern  Home  left  San 
Domingo  on  the  Slst  of  August.     She  was  staunch,  strong 
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and  well  equipped.  Her  crew  conBisted  of  eight  men,  all 
told,  to  wit,  the  captain,  first  and  second  mates,  three  able 
seamen,  one  ordinary  seaman,  and  a  steward.  This  was  suffi- 
cient. The  steward  was  not  well  when  the  vessel  sailed  and 
off  duty,  but  he  kept  around  until  about  half  an  hour  after 
they  got  oyer  the  bar,  when  he  went  to  his  bunk.  When  the 
vessel  was  well  outside  and  had  everything  set,  the  captain 
left  the  wheel  and  went  below,  to  see  him.  He  appeared  to 
have  a  fever,  but  the  captain  did  not  then  know  it  was  yellow 
fever.  It  afterwards  proved  to  be  such,  and  the  steward  died 
the  seventeenth  day  out.  The  ordinary  seaman  was  taken 
down  the  evening  after  the  vessel  sailed,  and  the  captain  the. 
day  after.  On  the  fourth  day  out,  two  of  the  able  seamen 
were  taken,  and,  on  the  13th  of  September,  the  mate.  The 
last  seaman  was  attacked  the  day  after  the  steward  died.  The 
disease  was  yellow  fever.  The  second  mate  was  then  the  only 
well  man  on  board,  and  he  navigated  the  vessel  alone  and  in 
safety  until  the  night  of  the  collision.  No  attempt  was 
made  to  put  into  any  port  on  the  way,  or  to  go  back  to  San 
Domingo.  No  vessel  was  signalled  on  the  voyage,  within 
signalling  distance,  and  no  signal  of  distress  had  been  dis- 
played. On  the  night  of  the  collision,  the  second  mate  was 
alone  on  deck  until  about  three  o'clock  in  the  morning.  AH 
sails  were  set,  except  the  outer  jib,  and  the  foresail  had  a  reef 
in  it.  The  second  mate  set  the  gaff  topsail  alone  two  days 
before.  The  foresail  was  reefed  before  the  mate  was  taken 
sick.  With  the  exception  of  the  gaff  topsail,  all  the  other 
sails  had  been  set  a  long  time.  About  three  o'clock  in  the 
morning  of  the  22d,  the  second  mate,  who  had  been  thirty 
hours  continuously  on  deck,  navigating  the  vessel  alone,  went 
below  and  called  one  of  the  seamen,  who  appeared  to  be 
better  than  the  others,  to  come  up  and  steer,  while  he  went 
into  the  cabin  to  get  a  little  sleep.  The  man  had  strength 
enough  to  keep  the  vessel  steady  on  her  course,  with  the 
weather  as  it  was,  but  could  do  but  little  more.  He  was  in- 
structed to  call  the  second  mate  at  daybreak,  or  before,  if  he 
saw  anything,  and  to  keep  the  course  she  was  then  on,  steer- 
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ing  by  the  wind.  The  second  mate  then  went  into  the  cabin, 
and  lay  down  on  the  floor  to  sleep,  about  twelve  feet  from 
the  man  at  the  wheel.  It  was  too  cold  to  lie  down  with  safety 
on  the  deck.  The  captain  was  in  his  berth  in  the  cabin,  at 
the  time,  unable  to  sleep,  on  account  of  his  anxiety  about  the 
vessel.  After  the  second  mate  had  been  asleep  about  half  an 
hour,  he  was  awakened  by  a  faint  call  from  the  man  at  the 
wheel,  and  went  immediately  on  deck.  When  he  got  there, 
the  man  at  the  wheel  called  his  attention  to  a  vessel  near  by, 
pointing  with  his  finger.  He  was  too  weak  to  speak  so  as  to  be 
understood.  The  mate  went  to  the  leeward,  and  saw  a  vessel 
and  her  red  light  a  few  lengths  away,  and  immediately  or- 
dered the  wheel  to  port,  and  ran  to  help  put  it  over,  as  the 
man  was  too  weak  to  do  it  alone.  As  soon  as  the  wheel  was 
over,  he  ran  and  let  go  the  main  sheet,  but,  notwithstanding 
this,  the  collision  occurred.  All  was  done  that  could  be  to 
nvoid  the  accident,  after  the  second  mate  came  on  deck,  and 
no  fault  was  committed.  The  captain  heard  the  call  to  the 
second  mate  from  the  man  at  the  wheel,  and  crawled  on  his 
hands  and  knees  to  the  deck,  but  was  too  weak  to  sit  up  or 
render  any  assistance.  All  the  men  were  on  deck  who  were 
able  to  be  there.  Tlie  Southern  Home  was  kept  steadily  on 
her  course  until  the  second  mate  came  on  deck.  A  collision 
was  then  unavoidable.  The  second  mate  heard  a  hail  from 
the  Bremen  after  he  got  on  deck.  About  an  hour  before  the 
collision,  the  vessel  had  reached  good  anchorage  ground  on 
the  New  Jersey  coast,  but,  if  the  anchor  had  been  let  go,  it 
could  not  have  been  raised,  in  case  of  necessity,  for  want  of 
a  sufficient  crew.  When  the  second  mate  went  below  there 
were  no  vessels  in  sight,  and  there  was,  apparently,  nothing 
to  prevent  an  early  completion  of  the  voyage,  in  safety.  The 
Southem  Home  struck  the  Bremen  almost  head  on,  at  the 
mizzen  rigging,  doing  much  damage.  After  the  collision,  a 
tug  was  procured,  and  the  Southem  Home  towed  to  the 
quarantine.  All  on  board,  except  the  captain,  second  mate 
and  one  seaman  were  taken  to  the  hospital.  The  captain  re- 
mained on  board.    The  three  seamen  were  discharged  cured, 
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September  30th ;  and  the  mate,  October  4th.  One  of  the 
men  went  back  again  October  13th,  and  was  again  discharged 
October  22d." 

WiUiam  Allen  Butler ^  for  the  libellants. 

Robert  D.  Benedict^  for  the  claimant. 

Watie,  Ch.  J.  There  ia  here  no  dispute  as  to  facts.  The 
simple  question  is,  whether,  upon  the  facts  as  they  are  sub- 
stantially conceded  to  be,  a  case  of  ineyitable  accident  has,  in 
law,  been  made  out.  As  between  the  two  approaching  res- 
sels,  it  was  the  duty  of  the  Southern  Home  to  keep  out  of 
the  way,  and  the  collision  was,  no  doubt,  due  solely  to  .the 
fact  that  she  had  no  lookout.  The  burden  of  excusing  this 
fault  is  on  her. 

It  is  said,  by  the  Supreme  Court,  in  the  case  of  The  Grace 
Girdler,  (7  Wall.y  196,  203,)  that  "inevitable  accident  is 
where  a  vessel  is  pursuing  a  lawful  avocation  in  a  lawful 
manner,  using  the  proper  precautions  against  danger,  and  an 
accident  occurs.  The  highest  degree  of  caution  that  can  be 
used  is  not  required.  It  is  enough  that  it  is  reasonable, 
under  the  circumstances."  The  Southern  Home  was  pursu- 
ing a  lawful  avocation.  She  sailed  from  a  sickly  port,  bound 
for  a  more  healthy  one,  having  on  board  what  appeared  to  be 
a  sufficient  crew.  While  the  steward  was  complaining,  there 
was  nothing  in  his  case  to  indicate  special  danger.  A  vessel 
once  out  of  port,  with  a  full  complement  of  men,  is  not  al- 
ways required  to  put  back  if  sickness  afterwards  appears. 
Neither  must  she,  under  all  circumstances,  seek  an  interme- 
diate port  for  relief.  All  such  matters  are  left  to  the  consid- 
erate judgment  of  those  in  command  at  the  time,  and,  if  they 
act  witli  reasonable  prudence,  in  reference  to  the  preserva- 
tion of  life  and  property,  they  are  not  to  be  charged  with 
fault  simply  because  an  accident  afterwards  happens,  that 
might  have  been  avoided  if  another  course  had  been  pur- 
sued.    In  this  case,  the  vessel  was  bound  for  a  northern  port. 
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where  there  was  every  reason  to  believe  the  disease  with 
which  her  crew  was  afflicted  could  be  treated  under  more 
favorable  circumstances  than  at  the  one  she  had  left,  or  any 
other  she  could  have  entered  on  her  way  up.  That  there  was 
no  absolute  necessity  for  putting  back  when  the  sickness 
broke  out,  is  shown  by  the  fact,  that  the  vessel  was  safely  navi- 
gated with  her  disabled  crew  until  she  had  almost  reached 
her  port  of  destination,  and  that  only  one  of  her  crew  died 
on  the  way.  All  those  who  reached  New  York  recovered 
soon  after  their  arrival.  It  is  not  reasonable  to  suppose  that 
more  could  have  been  accomplished  in  the  way  of  saving  life, 
if  anything  else  had  been  done.  An  attempt  to  enter  another 
port  would  have  exposed  the  vessel  to  dangers  similar  to  those 
she  encountered  while  approaching  New  York.  A  collision* 
with  the  Bremen  would  have  been  avoided,  but  another  might 
have  occurred.  To  my  mind  it  is  clear,  that,  under  the  cir- 
cumstances,  it  was  not  a  fault  to  continue  the  voyage  without 
putting  back  or  turning  aside  for  relief. 

The  whole  case,  as  it  seems  to  me,  depends  upon  what  oc- 
curred at  or  immediately  before  the  collision.  The  vessel 
was  then  nearing  her  port  of  destination.  The  weather  was 
fine,  the  sea  smooth,  and  the  wind  such  as  to  make  it  easy  to 
navigate  het.  This  is  shown  by  the  conceded  fact,  that  the 
sick  man  at  the  wheel,  too  weak  to  speak  aloud  and  scarcely 
able  to  sit  up,  could  keep  her  steady  on  her  course.  All  sails 
were  set,  but  they  were  no  more  than  could  easily  be  carried. 
All  she  actually  needed,  more  than  she  had,  was  a  lookout. 
Had  there  been  one  at  his  post,  it  is  almost  certain  there 
would  have  been  no  collision.  If  she  had  anchored  or  hove 
to  in  that  unusual  place,  a  lookout  would  have  been  as  neces- 
sary as  if  she  had  been  sailing.  In  short,  so  long  as  she  could 
be  steered,  it  was  nearly  or  quite  as  safe  for  her  to  go  on  with- 
out her  lookout,  as  it  would  have  been  to  lie  still.  If  she  had 
come  to  anchor,  there  was  no  crew  to  raise  it,  should  that  be- 
come necressary.  But,  in  all  cases  like  this,  some  attention 
must  be  paid  to  the  natural  instincts  of  mankind.  The  sec- 
ond mate,  almost  exhausted  by  his  days  and  weeks  of  watch- 
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ing  and  anxiety,  was  where  he  saw  relief  nearly  at  hand.  It 
would  be  inhnman  to  charge  him  with  fault  in  keeping  on 
instead  of  anchoring  or  heaying  to,  in  the  midst  of  the  cir- 
cumstances which  then  surrounded  him.  There  was  no  other 
vessel  in  sight  when  he  went  below,  and  he  left  strict  orders 
to  be  called  if  anything  appeared.  He  was  prompt  to  answer 
the  call  as  soon  as  it  came,  and,  in  seeking  his  expected  hour 
or  two  of  sleep,  he  was  but  preparing  himself  for  the  more 
active  work  which  would  probably  be  required  of  him  when 
he  got  nearer  the  entrance  of  the  harbor.  He  displayed  no 
signals  of  distress,  because,  until  the  Bremen  appeared,  there 
was  no  one  to  see  them,  and,  when  she  did  appear,  there  was 
no  one  to  make  the  display,  any  more  than  there  was  to 
notice  her  light  when  it  was  near  enough  to  be  seen.  When 
tLe  second  mate  came  on  deck  he  did  everything  that  could 
be  done.  As  soon  as  he  found  out  why  he  was  called  he  put 
the  wheel  to  port  and  let  go  the  main  sheet.  It  was  not 
seriously  contended,  on  the  argument  here,  that  this  was 
wrong,  or  that  anything  else  could  have  avoided  the  collision 
which  was  then  imminent. 

I  am  entirely  satisfied  with  the  correctness  of  the  decree 
below,  and  an  entry  may  be  prepared  dismissing  the  libel, 
with  costs. 
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David  W.  Prime  and  otheb3 

vs. 

The  Bbandon  MANUFAoruRma  Company.    In  equity. 
m  Oeiginal  Bill. 

The  Bbandon  Manufacttueing  Company 

V8. 

David  W.  Peimb  and  others.    In  equity.    Cross-Bill. 

Where  an  assignment  of  a  right  under  a  patent  refers  to  the  patented  improve- 
ment as  being  in  nse  by  a  certain  party,  each  reference  is  express  informa- 
tion to  the  assignee  of  the  £Bct  of  such  use ;  and,  the  party  referred  to  being 
in  possesnon  to  the  extent  of  such  use,  such  possesion  is  constructiye  notice  of 
the  claim  of  right  under  which  the  possession  and  nse  are  had. 

An  assignment  of  a  patent  by  a  bankruptcy  Court  to  the  assignee  in  bankruptcy 
of  the  bankrupt  owner  of  the  patent  need  not  be  recorded  in  the  Patent 
Office,  in  order  to  prevail  over  a  recorded  assignment  of  the  patent  from  the 
administrator  of  the  bankrupt,  made  after  the  bankruptcy,  as,  by  §  5,046  of 
the  Revised  Statutes  of  the  United  States,  all  patent  rights  of  the  bankrupt 
vest  at  once,  by  operation  of  law,  in  the  assignee  in  bankruptcy. 

A  patentee,  daring  the  original  term  of  his  patent,  parted  with  his  right  to 
an  extension,  and  agreed  to  sign  all  necessary  papers  to  secure  the  extension 
for  the  benefit  of  his  grantee.  Afterwards,  for  the  purpose  of  showing  to  the 
Patent  Office  that  he  would  own  the  extension,  if  granted,  the  fall  title  to 
the  extended  term  was  conveyed  to  him,  before  the  ext^nmon  was  granted. 
The  extension  would  not  otherwise  have  been  granted.  The  grantee  paid  all 
the  expenses  of  obtaining  the  extension,  and  all  parties  understood  that  he 
really  was  to  own  the  extended  term :  Beld,  that  the  original  instrument  was 
binding,  in  equity,  on  the  patentee;  that  the  equitable  right  to  the  extended 
term  was  in  the  gprantee ;  that,  as  the  conveyance  back  to  the  patentee  was 
made  to  deceive  the  Patent  Office,  it  was  inoperative ;  but  that,  as  the  origi- 
nal g^ntee  of  the  right  to  the  extension  could  not  claim  the  extenrion  except 
by  availing  himself  of  such  inoperative  instrument,  the  Court  would  leave  the 
parties  where  it  found  them. 

The  special  Act  of  Congress,  of  July  16th,  1870,  (16  V.  S,  Stat,  ai  Larffe,  667,) 
authorizing  an  application  for  an  extension  to  be  made  to  the  Commissioner 
of  Patents,  did  not  vary  the  positions  or  rights  of  the  parties. 

No  costs  allowed,  on  dismissing  a  bill  and  a  cross-bQL 

(Before  Whsxlkb,  J.,  Vermont,  July  2d,  1879.) 
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Whsblkb,  J.  This  original  bill  is  brought  for  relief 
against  an  alleged  infringement  of  the  extended  terms  of  let- 
ters patent  No.  14,119,  dated  January  15th,  1856,  and  No. 
24,162,  dated  May  24th,  1859,  and  No.  25,148,  dated  Angnst 
16th,  1859,  issued  to  Francis  M.  Strong  and  Thomas  Kose, 
and  of  letters  patent  No.  85,348,  dated  May  20th,  1862,  issued 
to  John  Howe,  Jr.,  assignee  of  Strong,  Ross  and  himself,  all 
for  improvements  in  weighing  scales,  and  which  the  plainti£b 
claim  to  own.  The  defendant  admits  use  of  the  patented  in- 
ventions, but  claims  ownership  of  them  and  the  right  to  use 
them,  and  has  filed  the  cross-bill,  for  a  conveyance  of  such 
title  as  the  defendants  therein  may  have,  and  for  relief 
against  the  setting  up  of  title  by  the  plaintiffs  to  the  custom- 
ers of  the  defendant,  to  the  damage  of  its  business,  and  the 
cause  has  been  heard  upon  pleadings,  proofs  and  argument  of 
counsel. 

The  plaintiffs  derive  title  from  Strong  and  Eoss,  by  a 
general  release  and  assignment  from  Boss,  of  all  his  right, 
title  and  interest  to  such  patents  and  extended  terms,  to 
Strong,  dated  March  31st,  1874,  and  a  further  like  release 
and  assignment,  ^^  excepting  only  such  part  of  their  interest 
as  John  Howe,  Jr.,  assigned  to  the  Howe  Scale  Company," 
dated  September  15th,  1875 ;  by  an  assignment  from  Strong 
to  Prime,  of  all  his  right,  title  and  interest  to  the  patents  and 
extended  terms,  but  reserving  a  contingent  interest  in  the 
profits,  dated  November  12th,  1875;  and  by  assignment  by 
Prime  to  Meacham  of  two-tenths,  and  to  Luce  of  one-tenth, 
of  what  was  assigned  by  Strong  to  Prime,  each  dated  No- 
vember 13th,  1875.  And  they  claim,  that,  if  Strong  and  Boss 
were  affected  by  any  outstanding  equitable  rights  or  titles, 
they  are  not,  because  they  are  hona  fide  purchasers,  without 
notice.  This  latter  claim  may  as  well  be  determined  here, 
because,  if  valid,  it  may  save  investigation  of  other  questions. 
In  their  answer  to  the  cross-bill  they  deny  "  that  they  knew, 
or  had  heard  of,  or  suspected  any  of  the  claims  or  rights  of 
the  orator,  as  stated  by  the  orator  in  said  cross-bill,  in  and  to 
said  letters  patent  or  extensions  thereof.'*    In  each  of  the 
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deeds  from  Prime  to  Meacham  and  to  Luce,  the  deed  from 
Strong  to  Prime  is  referred  to  as  the  source  of  Prime's  title, 
and  is  described  as  "  a  certain  conveyance  to  David  W.  Prime, 
of  Brandon,  Yt.,  in  and  to  certain  patents  and  royalties  for 
^  improvements  in  weighing  scales,'  which  are  now  in  use  by 
*  The    Brandon  Manufacturing  Company,  of  Brandon,  Vt.,' 
and  are  known  as  the  Strong  and  Ross  patents."    The  inven- 
tions were  then,  and  for  a  long  time  had  been,  in  full  and 
open  use  by  that  company,  and  this  reference  to  that  use,  in 
the  very  deeds  to  Meacham  and  Luce,  was  not  only  constrac- 
tive  notice  to  them  of  the  fact  of  such  use,  but  was  express 
information  of  it,  if  they  did  not  have  that  information  other- 
wise.    {Cuyler  v.  Bradty  2  Cainei  Cos,  in  Er,^  326.)    And 
this  reference  in  the  dfeed  of  Prime  to  the  one  to  him,  as  be- 
ing of  patents  so  in  use,  shows,  clearly,  that  he  took  his  deed 
with  full  knowledge  of  that  use ;  and  the  conveyances  were  so 
near  together  in  point  of  time,  that  he  must  have  had  the  fact 
of  such  use  in  his  mind  at  the  time  of  both  buying  and  sell- 
ing.  This  use  by  the  defendant  was  possession  of  the  monop- 
oly, as  far  as  that  use  extended,  at  least,  which  is  as  far  as 
this  controversy,  embraced  in  the  original  bill,  extends ;  and 
this  possession,  when  actually  known,  was  constructive  notice 
of  the  claim  of  right  under  which  the  possession  and  use  were 
had,  the  same  as  the  possession  of  land  is  notice*  to  a  pur- 
chaser of  the  legal  title  of  any  equitable  right  which  the  pos- 
sessor may  have.     (1  Story* n  Eq.  Juris,^  §  400 ;  Pinney  v. 
FeUcwSy  15  "R.,  625.)    Had  they  inquired  by  what  right  the 
use  of  these  patented  inventions  was  had,  they  would  prob- 
ably have  learned  the  truth  about  it,  and  must  now  stand  as 
if  they  had  enquired  and  learned  it,  which  leaves  them  with 
precisely  the  same  rights  as  Strong,  their  grantor,  had,  which 
were  the  same  that  he  and  Koss  had. 

The  right  to  the  unexpired  term  of  the  patent  of  1862 
stands  upon  di£Perent  footing  from  those  to  the  extensions. 
Strong,  Ross  and  Howe  were  joint  inventors  of  that  inven- 
tion, and  assigned  to  Howe,  while  an  agreement  between  them 
relating  to  the  use  of  all  these  and  other  patented  inventions, 
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dated  September  let,  1859,  was  in  force,  by  the  terma  of 
which,  if  Howe  or  his  representatives  should  elect  not  to  con- 
tinue the  business  of  making  scales,  the  rights  of  Howe,  ao- 
qnired  by  that  agreement,  wonld  revert  to  Strong  and  Ross. 
Howe  transferred  the  business  of  making  scales  to  the  Howe 
Scale  Go.  He  and  that  company  both  got  into  bankraptcy; 
he  has  since  died,  and  his  representatives  have  not  continued 
the  business  at  all.  It  is  argued,  that  this  patent  reverted, 
under  the  provisions  of  that  contract.  But,  on  the  1st  of 
March,  1864,  Strong  and  Soss  made  another  conveyance  of 
the  patents  which  have  been  extended,  and  several  others,  to 
Howe,  without  mentioning  the  one  of  May  20th,  1862,  and 
expressly  rescinding  the  agreement  of  September  1st,  1859. 
This  left  the  title  to  this  patent  in  Howe,  with  no  provision 
in  force  anywhere  for  depriving  him  of  it.  And  that  it  was 
intended  to  remain  there  is  apparent  from  the  transactions. 
All  the  other  inventions  of  Strong  and  Boss  relating  to  scales 
were  conveyed ;  they  would  not  be  likely  to  retain  this  frag- 
ment out  of  so  many,  all  together  constituting  a  whole ;  but, 
there  was  no  necessity  for  inserting  it  in  the  new  conveyance, 
for  he  already  had  full  title  to  it.  They  have,  however,  an 
assignment  of  this  patent  from  the  administrators  of  Howe^ 
and  insist  that  they  are  entitled  toehold  it  under  that,  because 
the  assignment  from  the  bankruptcy  Court  to  the  assignee  of 
Howe  had  not  then  been  recorded,  and  the  record  title,  at  the 
Patent  Office,  appears  to  be  in  them.  *  The  bankrupt  law 
{JRev.  Stat.  U.  S.y  sec,  5,046)  vested  all  patent  rights  at  once 
in  the  assignee.  His  title  was  like  that  which  the  adminis- 
trators would  have  acquired  if  the  bankrupt  had  died  without 
bankruptcy  proceedings  being  in  force.  It  accrued  by  oper- 
ation of  the  law,  and  such  titles  need  not  be  recorded.  The 
workings  of  the  law  are  not  matters  for  record  in  registries 
of  titles. 

The  deed  from  Strong  and  Boss  to  Howe,  of  March  1st, 
1864,  besides  conveying  the  "  inventions,  improvements  and 
patents,"  contained  this  further  covenant :  "And  we,  the  said 
Strong  and  Boss,  do  hereby  covenant  and  agree  to  sign  all 
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neceesarj  papers  for  securing  extensions  on  any  patents  here- 
tofore granted,  or  hereby  assigned,  or  that  may  hereafter  be 
assigned,  to  said  Howe,  and  for  said  Howe's  benefit.    And  we 
alBo  agree  to  sign,  whenever  called  upon,  any  papers  which 
may  be  necessary  to  perfect  the  rights  of  said  Howe  under 
this  assignment,"  with  habendum  to  his  heirs,  executors,  ad- 
ministrators and  assigns.     Although  the  statutes  in  force 
then,  and  under  which  the  extensions  were  granted,  seemed 
to  contemplate  that  extensions  should  be  granted  only  to  in- 
ventors, for  their  own  benefit,  or  to  their  personal  represen- 
tatives, there  is  no  doubt,  under  the  construction  which  has 
been  given  to  them,  but  that,  by  appropriate  instruments  and 
words  of  conveyance,  they  could  be  conveyed  wholly  in  ad- 
vance.   {Railroad  Co.  v.  Trimble^  10  WaU.j  367.)    Nor  but 
that  an  agreement  for  their  conveyance,  made  beforehand, 
would  be  binding  in  equity.      {Hartshorn  v.  2?ay,  19  Sow,y 
211 ;  If'eioell  v.  West,  13  JBlaichf.  C.  C.  R.,  114.)    In  CuHis 
on  Patents^  %  207,  it  is  said :  ^^  It  is  clear,  that  the  inchoate 
right  to  obtain  an  extension  under  a  standing  law,  may  be 
conveyed  or  controlled  in  advance,  by  the  party  who  has  the 
power  to  obtain  and  make  it  perfect ;   and  it  seems  to  be 
equally  clear,  that  an  inventor,  either  before  or  after  he  has 
obtained  one  patent,  may  so  deal  with  the  possibility  of  ob- 
taming  future  patents  on  his  invention,  as  to  vest  an  interest 
in  such  future  patents  in  his  assignee  or  grantee.      The  ques- 
tion, in  either  case,  will  be,  whether  he  has  conveyed,  or  cov- 
enanted to  convey,  a  future  contingent  interest."    Hendrie  v. 
SayUSy  (8  OttOy  546,)  is  to  the  same  efiect.     It  may  be,  that, 
under  the  strict  construction  put  upon  such  an  instrument  in 
respect  to  extensions,  by  the  Supreme  Court,  in  Wilson  v. 
Rousseau^  (4  How.y  646,)  this  deed  did  not,  by  its  own  force, 
convey  these  extensions,  although  an  intention,  on  the  part  of 
the  grantors,  to  part  with  their  whole  interest  in  the  inven- 
tions, including  extensions  and  everything  pertaining  to  them, 
is  quite  apparent.    It  is  urged,  however,  that  it  is  not  even  a 
covenant  to  convey,  but  is  merely  a  covenant  to  procure  ex- 
tensions for  themselves,  if  Howe  should  desire  to  have  them. 
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and  have  the  use  of  the  patents  by  paying  for  it  as  they  should 
agree,  rather  than  to  have  the  inventions  left  to  the  public  at 
the  expiration  of  the  original  terms.  They  covenanted  dis- 
tinctly to  sign  all  papers  necessary  for  procuring  extensions. 
Had  they  stopped  there,  it  might  be  argued,  in  view  of  the 
strict  construction  before  mentioned,  that  they  were  to  do 
this  for  the  benefit  of  themselves,  to  whom  alone  extensions 
could  be  granted,  although  then  the  argument  wonld  be 
somewhat  strained.  But,  they  went  further,  and  added,  **  for 
said  Howe's  benefit."  This  could  mean  only  one  thing,  and 
that  was,  that  Howe  should  have  the  extensions.  After 
making  this  covenant  they  could  not,  with  any  show  of  jus- 
tice, claim  the  benefit  of  any  papers  executed  to  procure  ex- 
tensions of  these  patents,  to  the  exclusion  of  .HDwe  or  of  his 
assignees.  It  was  like  a  covenant  to  stand  seized,  and,  in 
equity  certainly,  equivalent  to  a  grant  of  the  extensions,  as 
such  a  covenant  relating  to  land  would  be,  and  at  law  even, 
under  the  state  of  uses.  {Milbum  v.  Salkeld,  WiUes  -ff.,  673.) 
The  Patent  OfiSce  understood  it  as  a  grant,  and,  when  the  ap- 
plication for  the  extension  first  applied  for  was  made,  re- 
garded the  effect  of  it  as  standing  in  the  way  of  the  rule  re- 
quiring inventors  to  be  the  owners  of  extensions,  if  granted. 
As,  in  equity,  they  parted  with  their  rights  to  the  extjpn- 
sions,  they  are  not,  in  this  suit  in  equity,  entitled  to  any  re- 
lief for  an  infringement  of  those  rights,  without  showing,  in 
some  way,  that  those  rights  have  been  restored,  so  as  to  be 
infringed  in  their  hands,  or  that  they  stand  upon  the  rights 
of  those  owning  them.  They  are  claimed  to  have  been  re- 
stored in  several  ways.  One  is  by  the  assignment  to  Strong 
of  a  note  given  by  Howe  to  Ross  and  indorsed  by  him,  for 
his  share  of  the  price  of  the  patents,  and  secured  by  a  lien 
upon  them,  with  its  securities.  There  are  plain  reasons  why 
this  claim  is  groundless.  One  of  these  is,  that  the  lien  never 
covered  the  extensions  at  all.  Another  is,  that  the  note  was 
proved  as  an  unsecured  claim,  against  the  estate  of  Howe  in 
bankruptcy,  by  the  endorsee,  of  whom  Strong  obtained  the 
assignment,  and  was  discharged  as  such,  which  would  have 
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left  the  secnrity,  if  there  had  been  any,  the  property  of  the 
estate. 

They  also  claim,  that  Strong  was  restored  to,  or  acquired 
some  rights  by,  an  assignment  of  the  extensions  from  two  of 
three  administrators  of  Howe.     On  the  17th  of  April,  1868, 
Howe  conveyed  the  patents  assigned  to  him  by  Strong  and 
Itoss  to  the  Howe  Scale  Co.,  by  deed,  and  in  that  deed  was 
this  recital  :  "  And  whereas  I,  on  the  29th  day  of  June,  a.  d. 
1864,  did  sell,  and  agree  to  assign  and  convey,  to  the  Howe 
Scale  Company,   (a  corporation  duly  organized  under  the 
laws  of  the  State  of  Vermont,)  all  of  the  aforesaid  inven- 
tions and  letters  patent.   And,  whereas,  I  also  agreed  to  assign 
and  convey  any  further  patents  pertaining  to  scales  or  weigh- 
ing apparatus;  which  might  be  granted  to  the  said  Strong  and 
Ross  and  conveyed  to  me."     The  extensions  had  not  then 
been  granted,  and  no  other  mention  was  made  of  anything 
that  would  cover  them,  in  that  instrument.    But,  the  words, 
"  further  patents,"  would  cover  them ;  and  this  recital  was  of 
an  agreement  on  his  part  to  convey  them  to  the  Howe  Scale 
Co.,  the  grantee  in,  and  other  party  to,  the  deed.     And 
this  recital  by  Howe  of  an  agreement  by  him  to  convey 
them,  while  he  would  otherwise  hold  the  equitable  title  to 
them,  is  direct  evidence  against  those  claiming  under  him  or 
his  administrators  since  then,  as  an  admission  against  his  title 
and  interest,  that  his  title  and  right  were  subject  to  that 
agreement,  which  the  recital  is  also  evidence  that  he  made, 
and  from  which  it  is  found  as  a  fact  that  he  did  make  it. 
(Boijons  V.  Belden,  46  Vt.,  674 ;    Wing  v.  HaUy  47  Vt,  182  ; 
Wheeler  v.  Wheeler^  47  F/.,  637.)    This  instrument  was  well 
known  to  Strong  as  well  as  to  the  administrators,  because  it 
is  expressly  referred  to  by  date  and  place  of  record,  in  their 
deed  to  him,  and  they  niust  have  known  of  this  agreement 
of  Howe  with  the   Howe  Scale  Co.    They  are  certainly 
affected  with  presumptive  notice  of  it.    {Newland  on  Con- 
tracts in  Eq,^  511.)     The  conveyance  to  Strong  was  made 
subject  to  the  interest  conveyed  by  Howe  to  the  Howe  Scale 
Co.  **  in  letters  patent  as  enumerated  and  conveyed  "  by  that 
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instrument,  which  would  come  very  near  to  this  equitable 
right,  although  strictly  not  including  it.    So,  the  Howe  Scale 
Co.  had  acquired  the  equitable  right  to  the  extensions,  and 
Strong,  if  he  purchased  anything,  took  it  subject  to  that 
right.    But,  there  was  nothing  left  in  the  administrators,  or  to 
them,  of  any  right  to  the  patents.      The  provisions  of  the 
bankrupt  law  not  only  vested  the  title  tQ  patent  rights  which 
the  bankrupt  had,  in  the  assignee,  but  all  rights  in  equity, 
and  choses  in  action,  which  would  cover  the  whole.     {Rev. 
Stat  U.  S.y  sec.  5,046.)      It  is  insisted,  that,  as  the  assignee  of 
Howe  in  bankruptcy  did  not  claim  the  extensions,  the  statute 
of  limitations  to  two  years,  of  actions  against  and  by  him, 
would  cut  off  all  his  rights.     This  may  be  true.    But  that 
limitation  commences  to  run  only  from  the  time  when  the 
cause  of  action  accrues.    {Bev.  Stat.  U.  S.j  sec.  5,057.)    Soon 
after  his  rights  as  assignee  accrued,  the  defendant  began  to 
use  these  inventions,  under  a  conveyance  from  him  as  assignee 
of  the  Howe  Scale  Co.    Neither  the  administrators  of  Howe, 
or  Strong  and  Soss,  or  either  of  them,  were  using  them  or 
claiming  them,  or  doing  anything  by  which  any  cause  of 
action  accrued  to  him,  and  there  was  no  cause  of  action  to  be 
barred  in  their  favor.     The  defendant  was  using  the  inven- 
tions when  the  extensions  were  severally  granted,  and  has 
continued  the  use  ever  since,  and  more  than  two  years  elapsed 
after  the  granting  the  last  one,  before  the  commencement  of 
this  suit.    It  is  said  further,  that,  as  Howe  had  only  an 
equitable  right,  and  the  legal  title  was  somewhere  else,  and 
the  equitable  right  only  passed  to  the  assignee,  he  should 
have  brought  a  proceeding  in  equity,  to  enforce  the  equitable 
right,  and  that,  not  having  done  so  for  the  space  of  two 
years,  the  equitable  right  is  barred  and  the  whole  interest  left 
where  the  legal  title  is.     But,  the  right  of  Howe  was  to  have 
the  necessary  papers  executed  by  Strong  and  Boss  for  pro- 
curing   the  extensions,  for  his  benefit.    Before  the   time 
arrived  within  which  by  law  applications  for  extensions  could 
be  made,  or  for  any  of  them,  and  on  the  6th  of  May,  1869, 
the  assignee  of  the  Howe  Scale  Co.  conveyed  to  Nathan  T. 
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Sprague,  Jr.,  all  its  property,  including  many  patents,  among 
them  these  which  have  been  extended,  and  also  ^'  all  of  the 
interest  or  right  the  said  Howe  Scale  Co.  has  in  and  to  any 
and  all  other  patents,  by  virtue  of  any  or  all  assignments 
heretofore  made  to  the  said  Scale  Co.,  whenever  or  by  whom- 
soever made."  This  was  broad  enough  to  carry  the  equitable 
rights  which  that  company  had  to  these  extensions.  And,  in 
the  same  language,  Sprague  made  a  like  conveyance  of  the 
whole  to  the  defendant,  on  the  9th  of  Jime,  1869.  So,  when 
the  extensions  were  granted,  the  assignee,  either  as  of  Howe 
or  of  that  company,  had  not  any  equitable  right  to  enforce. 
The  whole  right  in  that  behalf  was  in  the  defendant,  who 
had  no  occasion  then  to  enforce  it,  nor  even  until  about  the 
time  of  bringing  this  suit,  for,  until  that  time,  all  yielded  to 
such  right  without  question. 

The  statutes  under  which  the  extensions  were  granted 
authorized  the  granting  them,  if  it  should  appear,  '^  having 
due  regard  to  the  public  interest  therein,  that  it  is  just  and 
proper  that  the  term  of  the  patent .  should  be  extended,  by 
reason  of  the  patentee,  without  neglect  or  fault  on  his  pail;, 
having  failed  to  obtain,  from  the  use  and  sale  of  his  inven- 
tion, a  reasonable  remuneration  for  the  time,  ingenuity,  and 
expense  bestowed  upon  the  same,  and  the  introduction  there- 
of into  use."  {Act  of  July  Uhj  1836,  §  18,  6  U.  S.  Stat  at 
Large^  124.)  This  language  would  seem  to  contemplate  that 
the  extension  should  be  to  the  inventor  directly,  or  so  that  he 
would  receive  the  benefit  of  it,  if  granted,  to  make  up  to  him 
the  reasonable  remuneration  which  he  had  failed  to  obtain. 
The  course  of  the  Patent  Office  was  in  accordance  with 
this  idea,  and  it  required  that  it  should  be  made  to  appear 
that  the  inventors  would  own  some  substantial  interest  in  the 
extensions,  so  that  they  would  be  benefited  thereby,  before 
they  would  be  granted.  This  became  known  to  all  concerned 
in  procuring  these  extensions.  While  the  application  for  the 
extension  of  the  patent  of  January  15th,  1866,  was  pending, 
all  the  conveyances  and  assignments  mentioned  had  been 
recorded,  except  that  from  Sprague  to  the  defendant.     The 
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Office  constmed  them  as  showiDg  that  Strong  and  Rosa,  the 
inventors,  would  not  own,  nor  take  any  benefit  from,  the  ex- 
tension, and,  nnder  the  practice,  this  stood  in  the  way  of 
granting  the  extension.  To  obviate  this  difficulty,  Spragne, 
acting  for  and  in  the  interest  of  the  defendant,  made  an 
assignment  of  all  his  right  to  that  patent  and  invention  in 
the  States  of  New  Hampshire  and  Connecticut,  to  Strong  and 
Koss,  which  did  not  answer  the  purpose.  Then  Howe,  who 
was  employed  by  the  defendant  to,  among  other  things,  assist 
in  procuring  the  extension,  acting  in  the  interest  of  the  de- 
fendant, and  not  knowing  of  the  record  of  the  other  convey- 
ances, made  an  assignment  to  Strong  and  Ross  of  all  his 
interest  in  and  right  to  the  extended  term  of  that  patent  by 
virtue  of  the  conveyance  of  March  1st,  1864:.  This  also 
failed  of  satisfying  the  Patent  Office,  and,  on  the  15th  of 
November,  1870,  Spragne,  acting  as  before,  made  a  foil 
assignment  of  the  extended  term  to  Strong  and  Ross,  where- 
upon it  was  granted.  The  conveyance  from  Spragne  to  the 
defendant  was  recorded  before  the  applications  for  the  other 
extensions  were  made,  and,  in  advance  of  each,  the  defendant 
assigned  the  extended  term  to  Strong  and  Ross,  for  the  pur- 
pose, as  before,  of  making  it  appear  that  they  would  own  the 
extensions,  if  granted,  and  thereupon  they  were  granted. 
All  the  proceedings  in  respect  to  procuring  the  extensions 
were  had  for  and  at  the  expense  of  the  defendant,  and 
Strong  and  Ross  executed  all  the  papers  which  they  executed 
at  the  request  of  the  defendant,  in  pursuance  of  the  covenants 
and  agreements  in  their  conveyance  to  Howe,  of  March  1st, 
1864.  This  was  done  upon  the  full  understanding,  on  the 
part  of  both  Strong  and  Ross  and  the  defendant,  that  the 
rights  of  Howe  under  that  agreement  had  passed  to  the  de- 
fendant ;  that  Strong  and  Ross  were  in  duty  bound  to  exe- 
cute the  papers  for  the  benefit  of  the  defendant ;  that  the 
assignments  to  them  were  merely  for  the  purpose  of  making 
it  appear  that  they  would  own  the  extensions  ;  and  that  the 
extensions  would  really  and  in  fact  belong  to  the  defendant 
by  virtue  of  the  rights  which  had  before  been,  or  supposed 


JULY,  1879.  463 


Prime  v.  The  Brandon  Manufacturing  Company. 


to  liave  been,  acquired.  Bobs  suggested  an  assignment  from 
himself  and  Strong,  according  to  the  understanding,  but  none 
was  made.  The  business  relating  to  procuring  the  extensions 
was  transacted  mainly  through  written  correspondence,  and* 
the  purposes,  intentions  and  understandings  of  the  parties,  as 
found  and  stated,  fully  appear  from  it. 

It  is  claimed,  that  these  conveyances,  notwithstanding  the 
circumstances  under  which  they  were  made,  restored  the  title 
and  right  to  the  extensions  to  Strong  and  Ross,  or  estopped 
the  defendant  from  denying  the  right  of  Strong  and  Eoss  to 
them.     The  apparent  legal  title  to  the  extensions  came  to 
Strong  and  Eoss ;  but  the  legal  title  to  a  patent  may  be  in  one 
person,  and  the  equitable  right  to  it  in  another ;  and  this  ap- 
plies to  extensions  ias  well  as  to  original  patents,  as  fully  appears 
from  the  principles  and  ^thorities  before  referred  to.  {Harts- 
horn V,  Day^  19  Hmo.^  211 ;   NewtU  v.  U>«^,  13  Blatchf.  C. 
G.  -ff.,  114.)    No  consideration  whatever  was  paid  by  Strong 
and  Eoss  for  the  reassignments  of  the  extensions ;  on  the 
understanding  stated,  they  were  not  to  have  them,  but  were 
to  have  merely  the  color  of  legal  title  to  them,  for  the  pur- 
pose which  has  passed.     There  are  no  just  grounds  for  any 
estoppel  in  their  favor,  or  in  favor  of  the  plaintiffs.     They 
were  not  deceived  into  doing  anything  which  they  otherwise 
would  not  have  done,  by  the  conveyances,  or  the  representa- 
tions that  the  extensions  would  be  for  their  benefit.     The 
misrepresentation  was  to  the  Patent  Office,  not  to  them. 
They  fully  understood  the  whole,  and  participated  in  it.     As 
between  them  and  the  defend  \  t,  the  estoppel,  if  any  should 
be  allowed  to  operate,  would  work  the  other  way.     These  in- 
ventions were  the  foundation  of  the  defendant's  business,  and 
large  outlays  were  made  in  establishing  it,  on  the  expectation 
of  having  them ;  and  it  is  not  probable  that  the  defendant 
would  have  permitted  them  to  be  granted  without  opposition, 
for  Strong  and  Eoss  to  have  them,  and  much  less,  that  the 
expenses  of  obtaining  them  would  have  been  paid,  to  secure 
them  to  Strong  and  Eoss.     They  cannot,  in  good  faith,  now 
claim  the  extensions,  and,  in  equity,  their  claim  cannot  prop- 
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€rly  be  enforced.    Ross,  in  fact,  never  has  claimed  them,  but 
has  merely  quitclaimed  his  rights,  if  any,  to  Strong. 

These  assignments  were,  however,  made  to  deceive  the 
*  Patent  Office,  and  the  parties,  and  their  rights  to  relief  in 
respect  to  the  assignments,  are  to  be  considered  as  they  are 
affected  by  that  circumstance.   The  grant  of  these  monopolies, 
like  that  of  all  other  patents,  was  from  the  sovereign  power 
of  the  General  Government,  under  the  Constitution.     1  he 
Patent  Office  is  the  instrument  of  the  Government,  in  mak- 
ing the  grants,  under  the  law.     The  extensions  would  be 
detrimental*,  to  the  public,  to  precisely  the  same  extent  that 
they  would  be  beneficial  to  the  grantees.     The  assignments, 
*'  by  a  feigned  coimtenance  and  show  of  words  and  sentences, 
as  though  the  same  were  made  bona  fide^'^  in  the  language  of 
the  statute,  27  Eliz.j  ch.  4,  inducdl  the  Patent  Office  to 
grant  the  extensions,  when  it  would  not  have  done  so,  if  the 
real  purpose  of  making  the  assignments  had  been  known; 
and  now  it  is  claimed  by  the  orators,  that  the  assignments  so 
made  shall  be  held  operative,  and  the  defendant  not  allowed 
to  set  up  the  arrangement  under  which  they  were  made,  in 
defence,  and  by  the  defendant,  that  the  title  created  by  them, 
if  any,  shall  be  held  in  trust  for  the  defendant,  and  that  the 
trust  be  executed  "by  decree  in  the  cross  cause.     The  statutes, 
13  Eliz.y  ch.  5,  and  27  Eliz.^  ch.  4,  made  all  conveyances  with- 
in their  purview  void  as  to  all  those  sought  to  be  defrauded, 
and  left  them,  or  made  them,  binding  between  the  parties  to 
them.     Those  statutes  are  not  a  part  of  the  laws  of  the 
United  States  relating  to  patents ;  and,  if  the  laws  of  the 
State  would  control,  in  any  degree,  these  conveyances  would 
not  come  within  the  provisions  of  those  statutes,  as  adopted 
in  Vermont.     {Oen.  Stat.  Vt.j  672,  sect.  32.)    So,  these  con- 
veyances must  stand  as  at  the  common  law.     They  were 
wholly  without  any  consideration,  and  have  never  been  exe- 
cuted by  any  delivery  of  possession.     The  defendant  has  all 
the  while  had  the  inventions  in  use,  and  the  letters  patent 
themselves,  with  the  endorsement  of  extension  thereon.    The 
conveyances  within  the  statutes  cited,  and  those  within  7cfe8 
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Will.  3,  ch,  25,  and  10  Anne^  ch.  23,  making  conveyances  for 
the  purpose  of  conferring  a  right  to  vote  void,  only  as  be- 
tween the  parties  thereto,  have  generally  been  held  to  be  valid 
between  the  parties  to  them  only  by  force  of  the  express  pro- 
visions of  the  statutes  to  that  effect.  {Twyne^s  Case,  3  Hep.^ 
80,  b.  ;  PhiUpota  v.  Phillpots,  lKL.dk  K,  839 ;  Dyer  v. 
HomeTj  22  Pick.^  253.)  And  they  would  seem  to  have  been 
void  at  the  common  law,  at  least  so  far  as  that  they  wonld  not, 
as  conveyances,  afford  sufficient  foundation  for  a  cause  of  ac- 
tion resting  upon  themselves  alone.  {Alexander  v.  Newman^ 
2  Com.  B,,  l::2,  and  15  Law  J.  Rep.,  N.  &,  part  2,  0.  P., 
134.)  The  orators  here  have  not  any  claim  under  these  con- 
veyances, except  what  lies  wholly  in  action.  They  are  not 
defending  any  possession  taken  under  the  conveyances,  but  are 
asking  relief  wholly,  as  to  this  part  of  the  case,  upon  the 
strength  of  them.  Unless  they  are  held  valid  and  operative,  as 
conveyances,  as  those  under  the  statutes  mentioned  were  held, 
the  orators  have  no  case.  The  orator  in  the  cross-bill  cannot 
have  the  relief  sought  there,  without  having  the  conveyances 
held  operative,  and  the  title  under  them  decreed  to  be  a  trust 
merely,  and  the  trust  decreed  to  be  executed.  It  has  been 
suggested,  on  the  part  of  the  defendant  in  the  original  bill 
and  orator  in  the  cross-bill,  that  all  were  equally  in  the  wrong 
as  to  the  purpose  of  these  conveyances,  and  that,  if  they  should 
be  held  inoperative,  on  account  of  this  purpose,  the  title  to 
the  extensions  would  be  left  in  the  defendant.  This  might 
be  true,  if  the  extensions  would  have  been  in  existence,  with 
a  title  to  them  resting  somewhere,  without  these  conveyances 
having  been  made  at  all.  But,  the  extensions  were  not  in 
existence  when  the  conveyances  were  made,  and  no  one  had 
any  vested  right  to  have  them  granted.  They  were  not  like 
original  patents,  or  reissues,  in  that  respect,  but  were  grant- 
able  only  in  the  discretion  of  the  Commissioner.  "Without 
these  conveyances  the  extensions  would  not  have  been  granted 
at  all.  Neither  party  can  be  aided  here,  without  aiding  the 
purpose  for  which  the  conveyances  were  made.  The  doctrine 
is  universal,  as  it  is  salutary,  that  the  Courts  of  a  country  will 
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not  aid  parties  in  what  is  prejudicial  to  the  State.  {CoUint 
v.  Blantem^  2  Wils.,  841 ;  Law  v.  Law,  3  P.  Wms.,  391 ; 
Eanington  v.  Du  Chdd^  1  Bro,  Ch,^  124 ;  Poflr^ms  v.  Thomp- 
son^ 1  H,  Black.j  822;  Pijigry  v.  Wdshbuni^  1  Aik,,  264; 
Fuller  V.  Dame^  18  Pick.^  472 ;  Powers  v.  ^cinneVj  34  Fl5., 
274 ;  MarshaU  v.  ^oZ^.  <J&  O.  ^.  /;.  6b.,  16  5i?M?.,  314.)  This 
case  eeems  to  fall  within  that  principle,  as  to  these  convey- 
ances, and,  as  neither  party  has  title  except  through  or  in 
consequence  of  them,  this  Court  will  leave  the  parties,  in 
those  respects,  where  it  finds  them. 

The  original  term  of  one  of  the  patents,  and  the  right  to 
apply  for  an  extension  under  the  general  law,  expired  before 
any  application  for  an  extension  was  made,  and  a  special  Act 
of  Congress  was  passed,  approved  July  15th,  1870,  (16  U.  S, 
Stat,  at  Large^  657,)  granting  leave  to  Strong  and  Ross  to 
make  application  to  the  Commissioner  of  Patents  for  an  ex- 
tension, and  authorizing  him  to  consider  and  determine  it  in 
the  same  manner  as  if  it  had  been  made  in  due  season.  It  is 
claimed  by  the  orators,  that  the  right  to  that  extension  accrued 
under  this  special  grant,  and  that  Strong  and  Boss  thereby 
acquired  an  express  title  to  it,  which  they  have  never  parted 
with  but  to  the  orators.  There  is  no  question  but  that  a 
grant  of  a  patent,  or  of  an  extension  of  a  patent,  by  Congress, 
as  a  bounty,  would  enure  to  the  benefit  of  the  grantees  only, 
and  that  no  right  to  it  could  be  acquired,  except  by  express 
conveyance  from  them.  (  Wilson  v.  Pousseau^  4  How.^  646.) 
But  this  was  not  such  a  case.  Congress  merely  removed  a 
limitation,  and  left  the  Commissioner  to  grant  or  refuse  the 
application,  precisely  ajs  he  would  under  the  general  law.  It 
was  not  a  special  grant,  but  the  general  law  was  made  to 
cover  the  case.  And  the  passage  of  tliis  Act  was  procured 
by  the  defendant  as  a  part  of  the  proceedings  to  obtain  the 
extensions,  in  the  same  interest,  and  for  the  same  puipose, 
and  upon  the  same  understanding.  The  position  of  the  par- 
ties in  respect  to  it  is  the  same  as  in  respect  to  the  others. 

These  considerations  fuUy  dispose  of  the  daim  of  the 
orator  in  the  cross-bill  for  relief  against  setting  up  a  false 
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title,  or  falsely  asserting  that  this  orator  has  no  title,  to  cus- 
tomers, caasing  damage,  for,  they  show  a  want  of  foundation 
for  maintaining  such  a  claim,  even  if  this  Conrt  would  have 
jurisdiction  for  such  a  cause  of  action,  between  these  parties, 
who  are  citizens  of  the  same  State.  But,  such  a  claim  would 
involve  no  Federal  question,  of  which  this  Court  could  take 
jurisdiction  between  such  parties.  {Hartdl  v.  Tilghmcm^  9 
Otto,  647.) 

The  bill  alleges,  that  the  extension  passed  from  Strong 
and  Itoss  to  Howe,  by  the  conveyances  stated.  The  orators, 
at  the  hearing,  asked  leave,  by  motion,  to  withdraw  those  al- 
legations, so  as  not  to  be  bound  by  them.  The  decision  upon 
this  motion  was  reserved.  In  the  view  taken  of  the  effect  of 
the  conveyances,  the  amendment  would  be  of  no  importance. 
If  there  should  be  an  appeal,  it  might  become  of  importance, 
and  its  allowance  here  be  of  importance.  The  allegation  is 
one  of  construction  rather  than  of  a  fact,  and,  perhaps,  the 
orators  ought  not  to  be  bound  by  it,  if  it  should  become  ma- 
terial, further  than  the  fact  that  it  was  made  might  show 
the  understanding  of  those  making  it.  That  fact  would  re- 
main, if  the  technical  effect  of  it,  as  a  pleading,  should  be 
obviated  by  the  amendment,  if  the  record  should  be  left  so  as 
to  show  the  whole.  Therefore,  the  motion  is  granted,  to  the 
extent  of  allowing  an  amendment  striking  out  those  allega- 
tions to  be  filed  separately,  without  obliterating  them  as  they 
stand  in  the  original  bill. 

The  costs  upon  the  original  and  cross-bills  are  probably  so 
nearly  equal,  that  none  are  allowed  either  way. 

Let  a  decree  be  entered  dismissing  the  bill  and  cross-bill. 

TF.  G,  Veazey  and  J,  N.  Edminster^  for  the  plaintiffs  in 
the  original  suit  and  the  defendants  in  the  cross  suit. 

ProtU  (k  Walker^  for  the  plaintiffs  in  the  cross  suit  and 
the  defendants  in  the  original  suit. 
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Addison  C.  Fletcher  vs,  Jo5?:pn  Selden.     Tn  equity. 

• 

The  letters  patent  granted  to  Addi3')n  C.  Fletcher,  Jane  8th,  1869,  for  aa  im- 
proved Government  revenae  stamp,  are  valid. 

The  claim  of  said  patent,  namely,  "  A  postage  or  revenne  stamp,  haying  a  por- 
tion of  its  surface  composed  of  thin  or  fragile  paper,  or  other  suitable  material, 
loosely  attached,  and  on  which  a  portion  of  the  design  or  other  matter  is 
printed,  substantially  as  and  for  the  purpose  or  purposes  set  forth,"  is  limited 
to  a  stamp  on  which  the  flap  is  loosely  attached  to  the  face  of  the  main  body 
of  the  stamp,  and  has  a  portion  of  the  design  imprinted  upon  it,  and  is  not 
infringed  by  a  stamp  wherein  the  design  is  printed  on  the  main  body  of  the 
stamp,  and  a  portion  of  the  printed  stamp  is  loosely  attached  to  an  uoprinted 
slip  of  paper  attached  to  the  back  of  the  main  body. 

(Before  Shipican,  J.,  Connecticut,  July  9th,  1879.)^ 

Shipman,  J.  This  is  a  bill  in  equity  which  is  based  upon 
the  alleged  infringement  of  letters  patent  which  were  issued 
to  the  plaintiff  on  June  8th,  1869,  for  an  improved  Govern- 
ment revenue  stamp.  The  defendant  is  a  collector  of  inter- 
nal revenue  in  the  State  of  Connecticut,  and,  as  such  col- 
lector, nnder  the  authority  and  by  direction  of  the  Commis- 
sioner of  Internal  Revenue,  sold  and  used,  prior  to  the  date 
of  tlie  bill,  the  tax-paid  spirits  stamps,  the  rectified  spirits 
stamps  and  the  wholesale  liquor  dealers'  stamps  which  the 
Commissioner  has  directed  shall  be  nsed.  The  three  classes 
of  stamps  are  made  in  the  same  way.  The  plaintiff's  inven- 
tion is  described  in  the  specification  of  his  patent,  as  follows : 
''  My  invention  consists  in  providing  the  stamp  with  a  flap  or 
flaps  covering  a  portion  of  its  face,  and  arranging  the  vig- 
nette, design,  or  printed  matter  on  said  stamp  to  extend  over 
the  flap  or  flaps  and  remaining  or  uncovered  portion  of  said 
face  or  body  of  the  stamp.  By  this  application  of  my  inven- 
tion, as  applied  to  an  adhesive  stamp,  whether  for  internal 
revenue  or  other  purposes,  said  stamp  may  be  cancelled  by 
tearing  off  the  flap  or  flaps,  which,  if  necessary,  may  be  pre- 
served as  evidence  of  the  cancellation  ;  or,  where  not  required 


JULY,  1879.  469 


Fletcher  v.  Selden. 


to  be  preserved,  the  flap  or  flaps  may  either  be  torn  oflf  and 
thrown  away,  or  be  so  mutilated  by  the  act  of  cancelling,  as 
heretofore  practised  on  postage  stamps,  (which,  and  other 
adhesive  stamps,  my  invention  is  equally  applicable  to,)  as 
that  it  will  be  impossible  to  use  the  same  stamp  over  again 
without  detection  of  the  fraud.     Referring  to  the  drawing, 
a  is  the  main  body  of  an  internal  revenue  stamp,  of  the  paper 
ordinarily  used,  having  mucilage  or  other  adhesive  matter  on 
its  back,. and  having  secured  to  its  face,  for  a  portion  of  its 
length  or  area,  an  outer  piece  of  tissue  or  other  thin  paper  or 
flap,  6,  which  is  loose  from  the  main  body,  excepting  where 
joined  to  it,  as  at  <?,  and  which  has  impressed  on  it  a  continu- 
ation of  the  vignette  or  design,  that  is  seen,  in  part,  on  the 
remainder,  or  uncovered  portion  of  the  main  body.    A  stamp 
thus  constructed  may  be  cancelled  by  simply  tearing  off  the 
flap,  hj  which  may  be  separately  preserved  as  evidence  of  the 
cancellation,  or,  in  case  of  a  poatage  stamp,  for  instance,  it 
may  be  so  mutilated  by  the  ordinary  method  of  cancellation, 
as  to  make  the  use  of  the  stamp  again,  without  detection  of 
the  fraud,  impossible.    The  flap,  J,  being  made  of  thin  or  bibu- 
lous paper,  the  portion  of  the  design  upon  it  is  protected 
from  being  effaced  by  chemical  agents,  in  consequence  of  the 
fragile  or  peculiar  nature  of  such  paper,  while  the  body,  a,  may 
be  made  of  comparatively  stout  paper,  or,  especially,  where  it 
is  desired  to  preserve  separate  evidence  of  the  cancellation, 
the  flap,  J,  which  is  the  portion  torn  off  in  cancelling,  may  be 
made  of  stout  paper,  and  the  main  body,  a,  of  thin  or  bibulous 
paper.     In  fig.  2  of  the  drawing,  the  same  principle  of  con- 
struction is  shown,  but  the  body,  a,  represented  as  having  du- 
plicate flaps,  5,  J,  on  the  face  of  the  stamp,  which,  in  some 
cases,  may  be  preferred  to  one."     The  claim  is  as  follows : 
"  A  postage  or  revenue  stamp,  having  a  portion  of  its  surface 
composed  of  thin  or  fragile  paper,  or  other  suitable  material, 
loosely  attached,  and  on  which  a  portion  of  the  design  or 
other  matter  is  printed,  substantially  as  and  for  the  purpose 
or  purposes  set  forth." 

The  stamps  which  are  used  by  the  defendant  are  made  in 
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the  following  manner :  The  body  of  the  stamp  is  compoeed 
of  a  piece  of  paper  of  one  thickness,  upon  which  is  impressed 
the  printed  matter  of  the  stamp.  L  slip  of  red  blank  paper 
is  attached  to  the  outside  edges  of  the  back  of  the  body  of 
the  stamp.  This  slip  is  about  one  third  of  the  length  of  the 
body  of  the  stamp,  and  is  of  the  same  width.  When  the 
stamp  is  to  be  used,  it  is  placed  upon  that  part  of  the  head  of 
a  barrel  which  lias  been  previously  covered  with  paste,  is  se- 
cured to  the  barrel  by  tacks,  is  varnished,  is  cancelled  by  a 
stencil  plate,  and,  in  certain  cases,  which  it  is  not  necessary 
to  specify,  the  portion  over  the  red  slip  and  which  is  not 
attached  to  the  barrel  in  consequence  of  the  intervention  of 
the  slip,  is  cut  out  and  is  preserved.  The  blank  slip  adheres 
to  the  pasted  surface  of  the  barrel. 

The  questions  in  regard  to  the  patentability  and  novelty  of 
the  plaintiffs  invention  are  found  in  his  favor.  The  question 
of  infringement  is  the  impoi^tant  one  in  the  case,  and  depends 
mainly  upon  the  extent  of  the  plaintiffs  invention,  as  de- 
scribed and  claimed  in  his  patent.  The  learned  expert  for 
the  plaintiff  understands  the  gist  of  the  invention  to  consist 
in  a  revenue  stamp  having  the  characteristics,  that  one  of  its 
sides  is  adapted  to  be  pasted  to  an  article,  and  the  other  side 
is  printed  over  its  entire  substance  substantially,  and  that  a 
certain  portion  of  the  printed  face  is  so  loosely  attached  to  the 
portion  which  is  to  be  pasted,  that  the  loose  portion  may  be 
torn  or  cut  away,  and  leave  over  the  area  torn  or  cut  away  a 
layer  of  paper  pasted  to  the  stamped  article.  As  thus  under- 
stood, it  is  immaterial  whether  the  flap  is  attached  to  the 
back  or  to  the  face  of  the  main  portion  of  the  stamp,  or 
whether  the  flap  is  a  printed  or  a  blank  piece  of  paper. 

Without  controverting  the  position  that  this  was  the  gist 
of  the  invention,  I  am  of  opinion  that  such  was  not  the  extent 
of  the  invention  as  described  and  claimed  in  the  patent.  An 
examination  of  the  specification  will  show,  I  think,  that  the 
grant  which  the  plaintiff  received  was  much  less  broad  than 
the  invention  is  now  claimed  to  have  been,  and  that  the  pat- 
ent cannot,  even  with  the  aid  of  the  principle  of  liberal  inter- 
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pretation^  properly  include  a  stamp  of  two  thicknesses  of 
paper^  one  piece  printed  and  the  other  nnprinted,  it  being 
only  necessary  that  the  nnprinted  piece  should  be  attached  to 
the  stamped  article,  and  that  the  printed  part  should  be 
loosely  attached  to  the  nnprinted  piece.    In  the  specification 
the  patentee  says  that  his  invention  consists  in  providing  the 
stamp  with  a  flap  or  flaps,  which  are  clearly  described.     The 
flap,  upon  which  is  impressed  or  printed  a  part  of  the  vig- 
nette, design  or  printed  matter,  is  loosely  attached  to  the  face 
of  the  main  body  of  the  stamp,  upon  the  back  of  which  is  the 
mucilage  or  adhesive  matter,  and  the  flap,  thus  loosely  attached, 
covers  a  portion  of  the  face  of  the  body  of  the  stamp.     Two 
particulars  are  indispensable,  if  the  descriptive  part  of  the 
specification  clearly  describes  the  invention.     The  flap  must 
have  a  portion. of  the  design  imprinted  upon  it,  and  it  must, 
also,  be  loosely  attached  to  the  face  of  the  main  body  of  the 
stamp.     The  claim,  also,  in  substance,  specifies  the  same  par- 
ticulars.   It  is  for  a  stamp  having  a  portion  of  its  surface 
composed  of  some  suitable  material,  on  which  portion  a  part 
of  the  design  or  other  matter  is  printed,  and  which  portion  is 
"  loosely  attached."    Loosely  attached  to  what  ?    The  plaintiff 
construes  these  words  to  mean  that  the  printed  portion  is 
loosely  attached  to  any  other  portion  of  the  stamp,  and  if, 
therefore,  it  is  loosely  attached  to  a  flap,  or  to  any  nnprinted 
portion  of  the  stamp  which  adheres  to  the  stamped  article, 
such  loose  attachment  satisfies  the  claim.    But,  in  the  de- 
scriptive part  of  the  specification,  the  loosely  attached  portion, 
which  is  the  flap,  has  the  two  characteristics  which  have  been 
mentioned,  one  of  which  is  that  the  portion  is  loosely  attached 
to  the  face  of  the  main  body  of  the  stamp.    The  words 
"  loosely  attached  "  must,  then,  mean,  loosely  attached  to  the 
face  of  the  body  of  the  stamp. 

In  the  defendant's  stamp,  the  design  is  printed  upon  the 
main  body  of  the  stamp,  and  a  portion  of  the  printed  stamp 
is  loosely  attached  to  an  nnprinted  slip  of  paper  upon  the 
back  of  the  main  body.  The  flap  of  the  defendant's  stamp  is 
nnprinted  and  is  attached  to  the  back  of  the  main  body  of  the 
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stamp.  The  whiskey  stamps  are  an  entirely  diiferent  article 
from  tlie  plaintiff's  stamp,  as  described,  and  can  be  included 
within  the  patent  only  by  giving  to  the  words  "loosely  at- 
tached "  a  meaning  which  they  obviously  did  not  have  in  the 
mind  of  the  inventor  when  the  claim  was  drawn.  The  whis- 
key stamp  is  a  modification  of  the  inventor's  idea,  which  had 
not  occurred  to  him  when  he  drew  his  specification,  which 
was  so  limited  in  its  terms  as  not  to  include  the  stamps  of  the 
defendant. 

The  bill  is  dismissed. 

TreadweU  Clevdafidy  for  the  plaintiff. 

Calvin  G.  C7iild,  for  the  defendant. 


The  Julia  Blakb. 

The  master  of  a  vessel  cannot  hypothecate  his  cargo,  by  bottomry,  without  com* 
municating  with  the  owner  of  the  cargo,  if  commanication  with  such  owner 
be  practicable,  and  such  commanication  must  state  not  merely  the  necettity 
for  expenditure,  but,  also,  the  necessity  for  hypothecation. 

A  vessel,  with  cargo,  bound  firom  Rio  de  Janeiro  to  New  York,  put  into  St 
Thomas  in  distress.  The  master,  to  raise  money  to  repair  the  vessel,  gave  a 
bottomry  bond  on  vessel,  freight  and  car^o.  He  had  notice  that  C,  at  Phili' 
delphia,  was  the  consignee  of  the  cargo.  He  made  no  communication  to  him, 
and  no  sufficient  communication  to  the  siiipper  of  the  cargo.  He  could  have 
communicated  with  both  of  them  by  telegraph :  Mefd,  that  the  bond  was  void, 
as  respected  the  cargo,  for  want  of  authuriiy  in  the  master  to  give  iU 

(Before  Blatohpord,  J.,  Southern  District  of  New  York,  July  16th,  1879.) 

This  was  a  libel  in  rem^  in  Admiralty,  filed  in  the  Dis- 
trict Court,  against  a  vessel  and  her  freight  and  cargo,  on  a 
bottomry  bond.  That  Court  sustained  the  libel  as  to  the 
vessel  and  freight,  but  dismissed  it  as  to  the  cargo  and  the 
proceeds  of  certain  copper  and  junk,  with  costs  to  the  claim- 
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ants  of  the  cargo.  The  libellant  appealed  to  this  Court  from 
so  much  of  the  decree  as  was  not  in  his  favor.  This  Court 
found  the  following  facts :  "  ITie  brigantine  Julia  Blake, 
Abraham  Knowlton,  master,  left  the  port  of  Eio  de  Janeiro  on 
or  about  the  81st  of  March,  1876,  bound  for  the  port  of  New 
York,  having  on  board  a  cargo  consisting  of  582  logs  of  rose- 
wood. The  bills  of  lading  were  three  in  number,  and  were 
drawn  to  the  order  of  the  shipper,  James  Philip  Mee,  of  Rio 
de  Janeiro,  for  253,  139  and  100  logs  respectively.  Of  this 
quantity  about  200  logs  belonged  to  the  shipper,  Mee,  but 
the  claimants  had  made  advances  on  them  to  Mee.  The  re- 
mainder belonged  to  the  claimants  herein.  The  charter  party 
was  dated  March  16th,  1876.  Said  Mee  was  named  therein 
as  the  charterer,  and  the  freight  stipulated  was  the  gross  sum 
of  £220  sterling,  £110  of  which  sum  was  paid  in  advance. 
The  master  of  the  brigantine,  on  sailing,  received  from  said 
Mee  a  letter  of  instructions,  directing  him  to  proceed  to  the 
port  of  New  York  and  there  consign  his  vessel  and  cargo  to 
Winthrop  Cunningham  &  Sons,  Philadelphia,  the  claimants 
of  the  cargo  herein,  or  their  agents,  and,  if  compelled  by 
stress  of  weather,  or  other  accident,  to  put  into  port,  to  con- 
sign the  brigantine  to  persons  named,  at  various  ports,  and, 
among  them,  to  Lamb  &  Co.,  at  St.  Thomas.  iThe  said  brig- 
antine was  a  British  vessel,  and  was  owned  by  Peter  Blake, 
of  Parsboro',  Nova  Scotia.  Said  brigantine  proceeded  safely 
on  her  voyage  until  the  3d  or  4th  of  May,  1876,  on  one  of 
which  days  her  rigging  parted  and  her  masts  fell,  the  main- 
mast breaking  at  the  saddle,  about  six  feet  from  the  deck,  and 
the  fore-mast  at  the  head.  The  fallen  spars  and  wreck  re- 
mained for  sometime  alongside  and  thumping,  before  they 
could  be  cleared  away.  Thi6  accident  made  it  imprudent  to 
prosecute  the  voyage,  and  the  master  properly  made  for  St. 
Thomas,  as  a  port  of  distress.  Said  brigantine  reached  St. 
Thomas  on  the  27th  of  May,  1876.  The  master  applied  to 
the  acting  British  consul,  and  said  consul  appointed  a  survey, 
consisting  of  three  persons,  the  harbor  master,  the  principal 
shipwright  in  St.  Thomas,  and  the  master  of  a  vessel  in  port. 
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Said  surveyors  made  a  report  on  the  30th  of  May,  1S76,  of 
which  a  copy  is  in  evidence.  The  pumps  were  carefully  and 
fairly  sounded  upon  such  survey.  The  metal  of  the  vessel 
below  the  water  was  not  visible,  except  in  places,  and  there  it 
was  more  or  less  bruised  and  torn  off.  Said  survey  properly 
recommended  a  discharge  of  the  cargo,  and  it  was  necessary 
to  strip  the  vessel  of  her  copper  in  order  to  stop  the  leaks. 
In  consequence  of  said  report,  the  cargo  was  discharged,  and, 
on  the  8th  of  June,  1876,  a  second  survey  was  ordered  by  the 
consul,  upon  application  of  the  master.  The  surveyors  were 
the  same  as  before,  with  the  exception  of  the  surveyor  described 
as  a  shipmaster  in  port,  who  was  replaced  by  another  ship- 
master in  port.  A  copy  of  the  report  of  said  Q^cond  survey 
is  in  evidence.  The  said  brigantine  made  as  much  water  at 
the  time  of  the  second  survey  as  she  did  at  the  time  of  the 
first,  namely,  twelve  inches  per  hour.  The  surveyors  exam- 
ined the  copper  of  the  brigantine  upon  the  second  survey,  as 
far  as  it  was  visible,  and  the  statement  in  said  survey,  that 
the  metal  had  been  '  much  broken  and  torn  away  and  ragged,' 
was  fully  warranted  by  the  facts.  When  the  master  arrived 
at  St.  Thomas,  he  went  to  several  mercantile  houses  in  St 
Thomas,  and  seemed  to  be  seeking  a  proper  party  to  whom  to 
consign  said  vessel,  and  finally  went  to  Lamb  &  Co.  and  en- 
gaged them  to  attend  to  the  business  of  the  ship  and  the 
repaii*s.  He  did  not  show  them  his  charter  party  and  letter 
of  instructions,  but  told  them  he  had  lost  the  same.  There- 
upon, the  following  correspondence  passed  bet\ibBen  the  pai^ 
ties  in  interest:  (1.)  Telegram  from  Knowlton  to  Peter 
Blake,  Farsboro',  Nova  Scotia.  ^  Julia  Blake,  Sajnt  Thomas, 
dismasted,  leaky,  consigned  Lamb ;  sending  survey  maiL 
29  I  5  I  '76.'  (2.)  Copy  of  letter  from  Captain  Abram 
Knowlton  to  Peter  Blake,  Esq.,  pressed  in  copy  book  of 
Lamb  &  Co.  ^S.  S.  Beta,  via  Halifax.  Saint  Thomas, 
27th  May,  1876.  Peter  Blake,  Esq.,  Parsboro',  Nova  Sco- 
tia. Dear  Sir :  I  regret  to  have  to  report  that  the  brigantine 
Julia  Blake,  on  her  voyage  from  Rio  de  Janeiro,  encountered 
heavy  weather  on  the  4th  inst.,  and,  for  the  safety  of  lives, 
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ve&sel  and  cargo,  I  was  compelled  to  cut  away  masts  to  right 
the  vessel,  and  to  pnt  into  this  port,  as  we  were  in  a  too  dis- 
abled condition  to  go  north.     A  survey  will  be  held  on  Mon- 
day, and  I  will  supplement  this  letter  by  a  telegram  ac- 
quainting you  what  the  surveyors  recommend  to  be  done  in 
her  present  leaky  and  damaged  state.     It  will  likely  be  neces- 
sary to  discharge,  to  ascertain  damages,  and  for  new  masts, 
&c.     This  mail  closes  at  once,  so  I  must  defer  giving  you 
full  particulars  until  next  steamer.    I  remain,  sir,  your  obe- 
dient servant,   Abram    Knowlton.'      (3.)  'French    Frigate 
Minerve,  via  Philadelphia.     St.  Thomas,  13  June,  1876.     Pe- 
ter Blake,  Esq.,  Parsboro',  Nova  Scotia.      Sir:    We  have  to 
confirm  Captain  Knowlton's  letter  to  you,  dated  27th  ult., 
acquainting  you  that  the  dismasted  brigantine  Julia  Blake 
had  put  in  here  in  a  leaky  and  disabled  condition.     By  sur- 
veyors' recommendation,  the  vessel  has  been  discharged,  and 
is  to-day  on  the  marine  repairing  slip,  for  shipping  and  caulk- 
ing, &c. ;  masts,' sails,  &c ,  are  being  made,  and  in  the  course 
of  another  month  the  Julia  Blake  will  probably  be  ready  for 
sea  in  a  seaworthy  state.     Captain  Knowlton  despatched  you 
a  telegram,  thus:   ^ Julia  Blake,  Saint  Thomas,  dismasted, 
leaky,  consigned  Lamb ;   sending  survey  mail,'  on  the  29th 
ult.,  which,  no  doubt,  reached*  you  promptly  and  correctly. 
From  his  not  receiving  any  reply  from  you,  he  concluded 
that  you  wish  him  to  follow  the  customary  routine  with  doc- 
uments, &c.     Meantime  we  hand,  herein,  certified  copy  of 
extended  protest  from  the  British  Consulate,  which  may  in- 
terest you.     No  doubt  your  letters  will  state  in  what  manner 
accounts  h^re  are  to  be  paid.     We  remain,  sir,  yours  faith- 
fully, Lamb  &  Co.'     (4.)  '  Alpha,  via  Halifax.     St.  Thomas, 
22nd  June,  1876.    Peter  Blake,  Esq.,  Parsboro',  Nova  Scotia. 
Sir :  We  last  wrote  you  on  the  13th  instant,  via  Philadelphia, 
with  certified  copy  of  extended  protest  per  Julia  Blake,  which 
we  trust  has  reached  you  safely.     The  S,  S.  Alpha  arrived 
here   to-day  from  Halifax,  without  bringing  us  any  letter 
from  yon,  but  Captain  Knowlton  tells  us  that  he  had  a  com- 
munication, and  we,  therefore,  refer  you  to  him,  or  his  ad- 
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vices,  for  particulars,  in  connection  with  the  repairing  and 
refitting  of  the  brigantine  Julia  Blake.  We  suppose  that 
your  next  will  furnish  instructions  regarding  funds  for  ex- 
penses here.  If  you  don't  provide  the  needful,  same  will 
likely  be  raised  by  bottomry  and  respondentia  loan,  payable 
on  arrival  at  New  York.  The  Julia  Blake  should  be  ready 
for  sea  about  1.5th  proximo ;  and  we  remain,  sir,  your  obe- 
dient servants,  Lamb  &  Co.'  (5.)  'St.  Thomas,  20  July, 
1876.  Peter  Blake,  Esq.,  Parsboro',  N.  S.  Dear  Sir :  We 
have  to  acknowledge  the  receipt  of  your  valued  favor  of  Ith 
instant,  the  contents  of  which  claim  our  best  attention.  The 
Julia  Blake  is  progressing  with  her  repairs,  and  will  soon  be 
ready  to  take  in  cargo.  We  cannot,  at  present,  give  you  any 
precise  estimate  of  the  expenses,  as  a  good  deal  remains  to  be 
done  yet,  but  Captain  Knowlton  is  putting  the  vessel  in  first 
rate  order,  having  at  the  same  time  regard  to  every,  practica- 
ble economy.  The  case  being  one  of  *  general  average,'  the 
cargo  will,  of  course,  contribute  its  proper  proportion  towards 
expenses,  and  we  think  the  documents  which  Captain  Knowl- 
ton will  take  with  him  will  render  the  adjustment  speedy  and 
satisfactory  to  all  the  interests  and  parties  concerned.  We 
are,  dear  sir,  yours  faithfully.  Lamb  &  Co.'  (6.)  Copy  of 
letter  addressed  to  the  shipper  of  cargo  ex  JuUa  Blake,  at 
Ilio.  *  Star  Ball  Steamer,  from  Porto  Rico.  St.  Thomas, 
1st  June,  1876.  Rio  Janeiro :  Dear  Sir:  We  have  to  advise 
that  the  brigantine  Julia  Blake  put  in  here  on  the  27th  ult., 
dismasted  and  leaking.  A  survey  has  been  held,  and,  for 
eflEecting  repairs,  &c.,  the  cargo  is  being  discharged.  Captain 
Knowlton  tells  us  that  he  has  cabled  the  casualty  tQ  the  United 
States.  As  the  cargo  is  coiusigned  *  to  order,'  we  have  been 
unable  to  acquaint  the  New  York  consignees  of  the  misfor- 
tune. We  remain,  yours  faithfully.  Lamb  &  Co.'  (7.) 
Copy  of  letter  addressed  to  the  shipper  of  cargo  ex  Julia 
Blake,  at  Rio.  'Per  S.  S.  Nile,  via  Southampton.  St. 
Thomas,  28th  September,  1876.  Rio  de  Janeiro :  Dear  Sir : 
Your  favor  of  the  13th  July  last  reached  us  recently  via 
Porto  Rico,  and  only  after  the  Julia  Blake  had  sailed  from 
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this  port.     The  letter  of  instructions  which  you  mention  hav- 
ing given  to  Captain  Knowlton,  on  saiUng  from  Rio,  has 
never  been  laid  before  us,  nor  did  he  produce  the  charter 
party,  although  we  repeatedly  asked  for  it.     He  alleged  that 
it  had  been  mislaid  or  lost  at  the  time  of  the  disaster  at  sea^ 
and,  on  being  questioned,  denied  having  any  instructions  from 
yon  as  to  the  consignment  of  vessel  in  case  of  average.     The 
bills  of  lading  being  '  to  order,'  left  us  no  clue  as  to  the  con- 
signees of  cargo.    The  casualty  was,  however,  at  once  cabled 
to  the  New  York  Board  of  Underwriters.     While  we  regret 
that  you  should  have  felt  any  doubt  as  to  our  compliance 
with  your  wishes,  it  will  now  be  clear  to  you  how  blameless 
we  are  in  the  matter.    Whether  Captain  Knowlton  purposely 
withheld  information  from  us,  or  if  he  actually  did  lose  the 
documents  referred  to,  remains,  at  present,  open  for  couject- 
ure  only,  but  the  control  intended  to  have  been  placed  with 
us  remained,  in  part,  at  least,  in  the  hands  of  the  captain,  as 
master  of  the  vessel.     We  would  suggest  that  you  advise  us 
by  mail  of  the  despatch  of  all  vessels  conveying  instructions 
from  you  to  our  firm.    In  the  event  of  their  putting  into  this 
port  in  distress,  we  would  then,  if  necessary,  be  able  at  once 
to  take  up  a  position  with  the  master,  and  the  protection  of 
your  interests,  at  our  hands,  can  then  not  be  disputed  or  ig- 
nored.    The  adoption  of  such  a  course  on  your  part  is,  we 
think,  more  advisable  under  present  circumstantial  means  of 
mail  communication  between  Rio  and  St.  Thomas.    We  are, 
dear  sir,  yours,  very  truly.  Lamb  &  Co.'    During  all  the  time 
that  said  brigantine  was  at  St.  Thomas,  there  was  facility  for 
telegraphic  communication  between   St.  Thomas  and  New 
York.     There  was  telegraphic  communication  between  St. 
Thomas  and  Rio  de  Janeiro,  by  way  of  New  York,  London, 
Lisbon  and  Femambuco,  from  the  time  said  brigantine  arrived 
at  St.  Thomas  till  the  21st  of  July,  1876.      On  the  last  men- 
tioned date  a  break  occurred  in  the  cable  between  Bahia  and 
Rio  de  Janeiro,  but  the  Western  Union  Telegraph  Company 
continued  to  transmit  telegrams  from  New  York  to  Bahia, 
and  they  were  forwarded  thence  to  Rio  de  Janeiro,  the  time 
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required  for  transmission  from  New  York  to  Rio  de  Janeiro 
being  about  five  days.     The  lines  of  telegraph  aforesaid  were 
often  employed  by  merchants  and  men  of  business  in  St. 
Thomas,  and  that  from  St.  Thomas  to  New  York  was  known 
to  and  used  by  the  claimants.    Immediately  after  the  second 
survey  the  repairs  on  the  ship  commenced.     The  bills  for  the 
repairs  and  supplies  to  the  vessel  were  paid  by  Lamb  &  Co., 
after  being  first  certified  as  correct  by  the  master.     Some 
were  paid  to  the  master  and  some  to  the  parties  making  the 
repairs  and  furnishing  the  supplies.     On  the  22d  of  July, 
1876,  the  repairs  were  completed  and  the  master  advertised 
for  proposals  for  a  loan  on  bottomry  and  respondentia  of  the 
ship,  freight  and  cargo,  to  the  amount  of  $7,600  or  there- 
abouts.    The  notice  was  extensively  advertised  and  the  libel- 
lant  alone  made  a  proposal.    This  was  to  loan  the  amount  at 
a  maritime  interest  of  14  per  cent.    The  offer  was  accepted. 
Copies  of  the  advertisement  and   tender  are  in  evidence. 
Lamb  &  Co.  made  no  inquiry  as  to  the  necessity  of  the  re- 
pairs aud  supplies,  but  relied  on  the  statement  of  the  master. 
The  discharging  of  the  cargo  was  necessary  in  order  to  stop 
the  leaks  and  so  make  the  vessel  seaworthy  for  a  voyage  to 
New  York.     The  remetalling  of  the  vessel  was  necessary  to 
make  her  seaworthy  for  a  voyage  to  New  York.     The  re- 
pairs and  supplies  furnished  were  necessary  to  make  the  ves- 
sel seaworthy  for  a  voyage  to  New  York.     The  only  inquiry 
made  by  the  libellant  was  as  to  the  sufficiency  of  the  security 
in  amount  to  satisfy  the  loan,  and  as  to  the  regularity  of  the 
execution  and  attestation  of  the  bottomry  bond.    When  the 
matter  came  to  be  closed,  the  captain  informed  Lamb  &  Co. 
that  a  large  amount  of  expenses  had  been  incurred  of  which 
they  had  no  previous  information,  and  that  the  amount  re^ 
quired  to  defray  the  expenses  and  their  commissions  and 
charges  was  $11,600.     The  libellant  paid  over  the  money, 
$11,600,  on  the  cap  taints  order,  to  Lamb  &  Co.,  and  received 
the  bond.    The  vessel  left  St.  Thomas  on  August  5th,  1876. 
On  her  arrival  in  New  York,  payment  of  the  bond  above 
mentioned  was  demanded  and  refused,  and  the  libellant  li- 
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belled  ship,  freight  and  cargo.      The  ship  was  attached  and 
sold  by  the  marshal  for  about  $4,500,  and  the  proceeds  re- 
maining after  paying  off  the  crew  and  defraying  cost  of  sale 
^were  paid  into  Court.     There  was  stored  in  the  said  vessel,  at 
the  time  of  the  sale,  a  quantity  of  scrap  copper  and  junk,  con- 
sisting of  old  sails  and  ropes.     The  copper  and  junk  were  not 
sold  with  the  vessel,  but  were  afterwards  sold  and  the  pro- 
ceeds were  paid  into  Court.     The  copper  and  junk  were  no 
part  of  the  vessel  or  of  her  tackle,  apparel  and  furniture. 
The  value  of  the  cargo  in  New  York  was  about  $18,000. 
The  cargo  was  not  perishable  and  would  not  have  been  in- 
jured by  being  stored  under  cover  at  St.  Thomas  for  three 
or  four  months.     St.  Thomas  is  a  central  port  where  vessels 
go  seeking  business,  and  to  which  parties  requiring  vessels 
also  go.     Vessels  for  the  shipment  of  merchandise  are  always 
available  there.     The  rosewood  aforesaid  could  have  been 
forwarded  from  St.  Thomas  by  vessels  other  than  the  Julia 
Slake,  at  an  expenjse  of  from  $1,000  to  $1,500.     It  was  for 
the  interest  of  the  owner  of  the  said  rosewood  that  it  should 
be  so  forwarded,  rather  than  that  it  should  be  hypothecated 
to  pay  for  repairs  to  the  Julia  Blake.     The  libellant  had  the 
means  of  ascertaining  the  facts  mentioned  in  the  last  four  pre- 
ceding sentences,  before  he  made  the  loan  in  question." 

The  decision  of  the  District  Court,  (Choate,  J.,)  was  as 
follows,  so  far  as  regarded  the  cargo :  '*  The  master,  on  his 
arrival  at  St.  Thomas,  instead  of  consigning  his  ship,  as  in- 
structed, to  Lamb  &  Co.,  went  to  several  mercantile  houses 
in  the  place  and  made  inquiries,  as  if  seeking  a  proper  party 
to  consign  her  to,  and  finally  went  to  Lamb  &  Co.,  and  en- 
gaged them  to  attend  to  the  business  of  the  ship  and  the 
repairs,  which  were  made  in  accordance  with  the  surveys, 
were  made  under  their  supervision,  as  agents  of  the  vessel. 
The  master  told  Lamb  &  Co.  that  he  had  lost  his  charter 
party  and  letter  of  instructions.  There  is  no  other  evidence 
that  he  had  lost  them,  but  he  failed  to  produce  them  to  Lamb 
&  Co.  The  master  was  not  called  as  a  witness,  nor  is  his 
non-production  accounted  for,  and  from  the  testimony  I  feel 
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called  upon  to  look  upon  any  statement  made  by  liim  as  very 
qaestionable.  Even  if  he  had  lost  his  charter  party  and  his  let- 
ter of  instructions,  it  is  hardly  credible  that  he  should  have  for- 
gotten to  whom  he  was  consigned  at  New  York,  and  the  fact 
that  at  St.  Jhopias  he  was  consigned  to  Lamb  &  Co.,  yet  he 
communicated  neither  of  these  facts  to  Lamb  &  Co.,  produc- 
ing only  to  them  the  bills  of  lading  which  made  the  cargo 
deliverable  to  the  order  of  the  shipper,  and  gave  no  other 
clue  to  the  consignee  in  the  United  States.  Immediately  on 
arrival  at  St.  Thomas,  the  master  wrote  to  Peter  Blake,  the 
owner  of  the  vessel,  at  Parsboro',  and  subsequently  Lamb  & 
Co.  and  Blake  corresponded  on  the  subject  of  the  disaster  and 
the  repairs ;  and  this  correspondence  shows  that  the  owner  of 
the  ship  consented  to  the  raising  of  funds  by  bottomry.  On 
the  1st  of  June,  Lamb  &  Co.  wrote  a  letter  addressed  to 
'  The  shipper  of  cargo  ex  Julia  Blake,  at  Rio,'  and  sent  the 
same  by  steamer  to  Rio  de  Janeiro,  as  follows :  '  Dear  Sir, 
We  have  to  advise  that  the  brigantine  Julia  Blake  put  in  here 
on  the  27th  ult.,  dismasted  and  lealg^ng.  A  survey  has  been 
held,  and,  for  effecting  repairs,  &c.,  the  cargo  is  being  dis- 
charged. Capt.  Knowlton  tells  us  that  he  has  cabled  the  cas- 
ualty to  the  United  States.  As  the  cargo  is  consigned  *  to 
order,'  we  have  been  unable  to  acquaint  the  New  York  con- 
signees of  the  misfortune.'  It  appears  that  the  shipper  of 
the  cargo  at  Rio  received  this  letter,  although  his  reply  was 
not  produced ;  but,  on  the  13th  of  July,  he  wrote  to  Lamb  & 
Co.,  as  appears  by  a  letter  of  Lamb  &  Co.,  dated  September 
28th,  1876,  sent  to  the  same  address  at  Rio,  in  which  they 
say :  *  Tour  favor  of  the  13th  July  last  reached  us  recently 
via  Porto  Rico,  and  only  after  the  Julia  Blake  had  sailed 
from  this  port.  The  letter  of  instructions  which  you  men- 
tioned having  given  to  Captain  Knowlton,  on  sailing  from 
Rio,  has  never  been  laid  before  us,  nor  did  he  produce  the 
charter  party,  although  we  repeatedly  asked  for  it.  He  al- 
leged that  it  had  been  mislaid  or  lost  at  the  time  of  the  dis- 
aster at  sea,  and,  on  being  questioned,  denied  having  any 
instructions  from  you  as  to  the  consignment  of  vessel  in 
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case  of  average.  The  bills  of  lading  being  *  to  order '  left  us 
DO  clue  as  to  the  consignees  of  the  cargo.  The  casualty  was, 
however,  at  once  cabled  to  the  New  York  Board  of  Under- 
writers. While  we  regret  that  you  should  have  felt  any 
doubt  as  to  our  compliance  with  your  wishes,  it  will  now  be 
clear  to  you  how  blameless  we  are  in  the  matter.  Whether 
Captain  Knowlton  purposely  withheld  information  from  us, 
or  if  he  actually  did  lose  the  documents  referred  to,  remains, 
at  present,  open  for  conjecture  only,  but  the  control  intended 
to  have  been  placed  with  us  remained,  in  part,  at  least,  in  the 
hands  of  the  captain,  as  master  of  the  vessel.  We  would 
suggest  that  you  advise  us  by  mail  of  the  despatch  of  all  ves- 
sels conveying  instructions  from  you  to  onr  firm.  In  the 
event  of  their  putting  into  this  port  in  distress,  we  would 
then,  if  necessary,  be  able  at  once  to  take  up  a  position  with 
the  master,  and  the  protection  of  your  interests  at  our  hands 
can  then  not  be  disputed  or  ignored.  The  adoption  of  such 
a  course  on  your  part,  is,  we  think,  more  advisable,  under 
present  circumstantial  means  of  mail  communication  between 
Rio  and  St.  Thomas.  Capt.  Knowlton  wap  a  disagreeable 
person,  and  incurred  heavier  expenses  than  we  would  have 
sanctioned,  had  he  consulted  us.  He  made  accounts  without 
our  knowledge,  and  we  only  became  aware  of  the  large 
amount  of  expenses  when  the  Julia  Blake  was  actually  ready 
for  sea,  on  the  same  being  rendered  to  us,  with  captain's  sig- 
nature on  them,  for  payment,  as  consignees.'  Although  Lamb 
&  Co.  were  examined  as  witnesses  and  asked  to  produce  all 
the  correspondence  with  the  shipper  of  the  cargo,  the  letter 
of  the  shipper,  of  the  13th  of  July,  was  not  produced  nor  its 
non-production  accounted  for,  nor  was  any  letter  received  by 
them,  or  the  master,  from  the  shipper,  produced  on  the  trial. 
This  is  all  that  appears  in  the  case,  as  to  any  correspondence 
with  the  shipper.  From  the  contents  of  the  letter  of  Lamb 
&  Co.,  of  September  *i8th,  it  may  be  inferred  that  the  shipper 
of  the  cargo  received  and  replied  to  their  letter  of  June  Ist 
on  the  13th  of  July,  and  that  he  complained  that  they  had 
neglected  his  interests.     The  great  delay  in  the  receipt  of 

Vol.  XVI.— 81 


482  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Jnlia  Blake. 

his  letter  of  July  18th  is  not  accounted  for.     The  shipper  of 
the  cargo,  immediately  upon  receiving  the  bills  of  lading  from 
the  master,  sent  them,  endorsed  by  himself,  to  Winthrop 
Cunningham  &  Sons,  of  Philadelphia,  who  were  the  owners 
of  the  cargo,  except  about  200  logs,  which  belonged  to  Mee, 
the  shipper  at  Rio.     They  received  the  bilk  of  lading,  to- 
gether with  a  copy  of  the  letter  of  instructions  to  the  master 
and  a  copy  of  the  charter  party,  before  the  arrival  of  the  ves- 
sel at  St.  Thomas.     Cunningham  &  Sons  received  no  com- 
munication whatever  from  the  master  or  Lamb  &  Co.,  and 
had  no  information  of  the  disaster  or  repairs  to  the  ship  till 
her  arrival  in  New  York,  except  that  they  saw  in  the  news- 
papers, about  June  2d,  a  telegraphic  item  of  news,  that  the 
vessel  had  put  into  St.  Thomas,  dismasted  and  leaky.    During 
all  the  time  that  the  vessel  was  in  St.  Thomas  there  was  di- 
rect telegraphic  communication  between  St.  Thomas  and  Is  ew 
York,  and  there  was  also  telegraphic  communication  between 
St.  Thomas  and  Rio,  by  way  of  New  York,  London,  Lisbon 
and  Pernambuco,  from  the  time  of  the  arrival  of  the  vessel  at 
St.  Thomas  till  the  21st  of  July,  when  the  telegraphic  line 
between  Bahia  and  Rio  was  broken,  and  the  communication 
was  not  re-established  until  after  the  ship  left  St.  Thomas. 
Immediately  after  the  second  survey,  which  was  made  on  the 
8th  of  June,  the  repairs  of  the  ship  commenced.     All  the  bills 
for  the  repair  and  disbursement  of  the  vessel  were  paid  by 
Lamb  &  Co.,  on  being  certified  as  correct  by  the  master. 
*    *    *    From  this  statement  it  will  be  seen,  as  might  have 
been  inferred  from  the  description  of  the  injuries  to  the  ves- 
sel in  the  surveys,  that  a  very  large  part  of  the  expenses  was 
incurred  for  the  permanent  repair  of  the  vessel,  and,  as  such, 
ultimately  chargeable  exclusively  upon  the  ship,  in  an  adjust- 
ment as  between  ship  and  cargo.     On  the  22d  of  July,  the 
repairs  being  then  completed,  the  master  advertised  for  pro- 
posals for  a  loan  on  bottomry  and  respondentia  of  the  ship, 
freight  and  cargo,  to  the  amount  of  $7,500  or  thereal)outs,  to 
liquidate  the  expenses  incurred  in  landing,  storing  and  re- 
shipping  the  cargo,  and  to  defray  the  cost  of  her  repairs  and 
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ontiit.  The  notice  was  extensively  advertised,  and  the  libel- 
lants,  the  Bank  of  St.  Thomas,  alone,  made  a. proposal :  They 
offered  to  make  the  loan  at  a  maritime  interest  of  l^p&r  cent. 
The  oflfer  was  accepted  and  a  bond  on  ship,  freight  and  cargo 
executed  therefor.  The  libellants  made  no  inquiry  whatever, 
except  to  satisfy  themselves  that  the  security  oflEered  was  suf- 
ficient in  amount  for  the  loan.  They  paid  over  the  money, 
$11,600,  on  the  captain's  order,  to  Lamb  &  Co.,  who  had  paid 
the  bills,  and  they  received  the  bond.  The  vessel  left  St. 
Thomas  on  the  5th  of  August.  By  the  Danish  law,  in  force 
in  St.  Thomas,  material  men  and  mechanics,  who  supply  a 
foreign  ship,  and  a  party  advancing  the  funds  to  pay  the 
same,  can  attach  the  vessel  and  cargo,  to  satisfy  their  claims. 
*  *  *  The  value  of  the  cargo  in  New  York  is  about 
$18,000.  The  cargo  was  practically  imperishable,  not  liable 
to  decay  or  deterioration,  except  from  long  exposure  to  sea 
water.  Upon  these  facts,  the  principal  question  is,  whether 
the  bond  is  void  as  against  the  cargo,  for  the  reason  that  no 
sufficient  communication  was  had  with  the  owner  of  the 
cargo,  before  the  hypothecation  of  it  was  made.  It  is  con- 
ceded that  the  amount  of  the  repairs  and  expenses  of  the  ship 
at  St.  Thomas  cannot  be  brought  below  the  value  of  ship  and 
freight,  and  that  suflScient  notice  was  given  to  the  owner  of 
the  ship,  and,  therefore,  that  the  bond  is  valid  as  against  ship 
and  freight,  but  the  owners  of  the  cargo  contend  that  the 
master  was  not,  under  the  circumstances  of  this  case,  justified 
in  pledging  the  cargo  without  communicating  with  its  owner, 
and  that  the  communication  in  fact  had  with  the  shipper  at 
Rio  was  not  sufficient,  either  as  regards  the  character  of  the 
communication,  or  the  time  when  it  was  made,  or  as  regards 
the  person  with  whom  it  was  had.  There  are,  in  fact,  two 
questions  here — first,  whether  the  master  had  the  power  to 
hypothecate  the  cargo  for  these  repairs,  without  communica- 
tion with  its  owner ;  secondly,  whether  the  libellants,  as  lend- 
ers, stand  in  any  better  position,  in  this  respect,  than  the 
master.  B^cent  English  decisions  have,  certainly,  established 
the  rule  in  that  country,  that  the  master,  before  hypothecat- 
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ing  the  cargo  for  the  repair  of  the  ship,  must  communicate 
with  the  owner  of  the  cargo,  if  such  communication  is  practi- 
cable imder  the  circumstances.     {The  Bonaparte^  8  Moore ^ 
459  ;  The  Harnlmrg,  1  Brown.  &  Lush.,  253,  265  ;  The  Kar- 
nah^  Law  Rep.,  2  Adm.  <&  Ecc,  289,  and  Law  Rep.,  2  P.  C. 
App.,  509 ;  Tfie  Onward,  Law  Rep.,  4  Adm.  <&  Ecc.,  138; 
The  cargo  ex  Sultan,  Swahey,  504 ;  The  CoMa  Marittima,  Ijjm 
Rep.,  2  App.  Ca.,  156.)    It  is  clear,  that,  by  these  decisions,  so 
far  as  the  English  Courts  of  Admiralty  are  concerned,  the 
same  rule  that  has  long  been  applied  as  to  the  necessity  of 
communication  between  the  master  and  the  owner  of  the 
ship,  to  justify  a  bottomry  bond,  is  now  applied  as  between 
the  master  and  the  owner  of  the  cargo,  to  justify  a  bond  that 
binds  the  cai'go.     But,  it  is  claimed  by  the  learned  counsel 
for  the  libellants,  that  this  is  distinctively  an  English  rule  and 
a  new  rule  even  in  England,  that  it  has  never  been  adopted 
in  this  country,  that  it  is  difficult  of  application  and  impracti- 
cable, and  that  it  is  not  and  ought  not  to  become  a  rule  of 
general  maritime  law.     In  one  American  case  some  doubt  has 
been  expressed  as  to  whether  these  English  cases  truly  repre- 
sent the  general  maritime  law.    {The  Eureka,  2  Lowell,  417.) 
That  sometimes  and  under  some  circumstances  the  master 
has  no  authority  to  hypothecate  the  cargo,  without  communi- 
cating with  the  owner,  is  certainly  not  a  new  doctrine  in  the 
English  Courts  of  Admiralty,    It  was  very  plainly  declared 
by  Sir  William  Scott,  in  his  very  justly  celebrated  opinion  in 
The  Oraiiiudine,  (3  Ch.  Rob.,  240.)    In  that  case,  the  principle 
is  laid  down  and  enforced  by  argument  and  illustration,  that 
the  master  is  not  generally  the  agent  of  the  owner  of  the  cargo 
to  dispose  of  or  hypothecate  it,  but  only  to  carry  and  deliver 
it  according  to  the  contract  of  affreightment,  and  that  he  be- 
comes such  agent  to  dispose  of  or  hypothecate  it  only  from 
the  necessity  of  the  particular  case.     From  this  it  seems  to 
result,  that,  if  the  owner  is  at  hand  in  the  same  port,  for  in- 
stance, or  easily  reached,  there  is  not,  in  the  particular  case, 
any  such  necessity  made  out.    If  this  is  so,  it  must  always  be 
a  subject  of  inquiry,  whether,  under  the  circumstances  of  the 
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particular  case,  the  action  of  the  master  in  hypothecating  the 
cargo  was  justifiable  and  reasonably  necessary.  It  is  not  nec- 
essary, in  this  case,  to  determine  whether,  in  the  form  in 
which  this  rule  as  to  communication  with  the  owner  of  the 
cargo  has  been  stated  by  the  English  Courts,  or  in  the  strin- 
gency of  their  rulings  as  to  the  character  of  the  notice  to  be 
given,  they  have  gone  to  a  length  which  seriously  and  injuri- 
ously impairs  the  power  of  the  master  to  raise  money  on  ship 
and  cargo  in  a  foreign  port,  as  the  learned  counsel  for  the 
libellants  contends.  The  rule,  as  stated  in  the.  case  of  The 
Hamhwrg^  and  as  very  justly  applied  to  the  particular  facts  of 
that  case,  is  certainly  reasonable,  and  seems  to  be  entirely  in 
harmony  with  the  case  of  The  Oratitudine^  thus :  '  If,  accord- 
ing to  the  circumstances  in  which  he  is  placed,  it  be  reason- 
able that  he  should — if  it  be  rational  to  expect  that  he  may — 
obtain  an  answer  within  a  time  not  inconvenient  with  refer- 
ence to  the  circumstances  of  the  case,  then  it  must  be  taken, 
upon  authority  and  principle,  that  it  is  the  duty  of  the  mas- 
ter to  do  so,  or  at  least  to  make  the  attempt.'  The  supposed 
inconvenience  of  the  rule  is  no  greater  than  exists  in  all  other 
cases  where  the  authority  of  the  master  to  act  for  the  ship  or 
cargo  depends  upon  the  particular  circumstances  of  the  par- 
ticular case,  of  which  there  are  so  many  familiar  instances. 
Like  all  similar  rules,  it  is  to  be  reasonably  applied.  It*  is 
urged,  as  a  reason  why  such  communication  should  not  be  re- 
quired, that  the  owner  of  the  ship  has  the  right  to  repair  and 
to  carry  on  the  cargo  to  its  port  of  destination,  if  he  elects  to 
do  so,  instead  of  transhipping  the  cargo  ;  that,  therefore,  the 
owner  of  the  cargo,  could,  if  notified,  only  save  the  maritime 
interest,  by  furnishing  the  money  himself ;  and  so,  it  is  fur- 
ther claimed,  that,  if  communication  is  necessary,  the  want  of 
it  aflfects  only  the  claim  for  maritime  interest,  and  that  for 
the  principal  sum  loaned,  with  interest,  the  cargo  is  bound. 
This  argument  rests  upon  the  theory,  that  the  owner  of  the 
cargo  cannot  reclaim  his  goods  at  an  intermediate  port ;  and 
that  the  ship  has  an  absolute  right  to  carry  them  to  the  end 
of  the  voyage,  and  so  to  earn  her  freight.    But,  the  right  of 
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the  shipper,  even  in  a  case  where  nothing  has  happened  to 
dissolve  the  contract,  to  demand  his  goods  npon  payment  of 
full  freight  at  an  intermediate  port,  and  an  indemnity  to  the 
ship  against  loss  and  damages,  seems  hardly  to  be  denied, 
even  in  the  case  cited  in  support  of  this  proposition.    {Pd- 
Toer  V.  LoriUard^  16  Johns^y  348,  per  Chancellor  Kent;  see, 
also,  The  Onward^  supra,)    The  contract  of  affreightment, 
though  a  contract  mutually  binding,  establishes  the  relation 
of  principal  and  agent,  of  bailor  and  bailee,  between  the  ship- 
per and  the  ship;  and,  however  such  a  contract  might  be 
dealt  with  by  a  common  law  Court,  it  seems  not  according  to 
the  declared  principles  of  equity  upon  which  Admiralty  Courts 
deal  with  questions,  that  the  shipper  of  goods  should  he  de- 
nied the  right  to  their  possession  while  in  the  custody  of  his 
agent,  if  he  is  willing  to  pay  that  agent  all  that  he  could  pos- 
sibly receive  upon  the  full  performance  of  the  contract.  There . 
may  be  cases  where  it  would  be  equitable  that  the  ship  should 
receive  more  than  the  freight,  as,  for  instance,  if  the  ro^ielivery 
of  the  goods  will  impose  an  additional  expense  on  the  ship,  as, 
for  ballast,  or  for  the  re-stowing  of  cargo,  or  the  like.  (See  The 
N.  Hooper,  3  Sumn.,  542,  555.)     That  the  owner  of  the  goods 
can  reclaim  them  at  an  intermediate  port,  at  least  by  payment 
of  full  freight,  and  on  indemnifying  the  ship  against  all  loss 
arising  from  their  being  so  reclaimed,  seems,  therefore,  to  re- 
sult from  their  ownership  and  the  nature  of  the  contract 
Why,  then,  should  he  not  have,  equally  with  the  owner  of 
the  ship,  notice  of  extraordinary  expenditures,  involving  the 
cargo  as  well  as  the  ship,  and  why  should  he  not  have,  when 
the  circumstances  admit  of  it,  an  opportunity  to  exercise  this 
option  to  reclaim  his  goods,  on  fair  terms  t    (On  this  point, 
see  i  Parsmia  on  Shipping  and  Adm.,  231,  aaid  notes.)    But, 
whatever  may  be  the  rule  generally,  in  the  present  case  the 
right  of  the  owner  of  the  cargo  to  reclaim  his  goods  cannot 
be  denied,  for,  it  is  conceded  that  the  vessel  sailed  on  the 
voyage  in  an  unseaworthy  condition,  in  violation  of  the  war- 
ranty of  seaworthiness  contained  in  the  charter  party.    To 
deny  his  right  to  retake  the  goods  under  these  circumstances 
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would  be  the  most  manifest  injustice.     The  argument,  there- 
fore, drawn  from  the  supposed  right  of  the  ship  to  complete 
the  voyage,  wholly  fails,  as  applied  to  this  case.    Then,  recur- 
ring to  the  particular  circumstances  of  this  case,  we  find  the 
facts  to  be  substantially  as  follows :  The  master  had  full  no- 
tice that  the  consignee  of  the  cargo  was  at  Philadelphia. 
Even  if  it  be  true  that  he  had  lost  his  letter  of  instructions, 
of  which  there  is  not  suflScient  proof,  it  is  not  to  be  presumed, 
in  the  absence  of  evidence,  that  he  had  forgotten  the  name 
and  address  of  the  consignee  to  whom  he  was  to  deliver  the 
cargo  at  the  end  of  his  voyage.    He  knew  the  name  and  ad- 
dress of  the  shipper  at  Rio  de  Janeiro.    He  knew,  or  must 
be  presumed  to  have  known,  that  the  ship  sailed  on  the  voy- 
age in  an  unseaworthy  condition,  as  to  her  spars,  sails,  rigging 
and  hull,  and  that  she  was  in  need  of  very  extensive  and  per- 
manent repairs.     There  is  no  evidence  as  to  the  value  of  the 
ship,  except  her  sale  in  New  York,  at  $4,500.    The  master 
must  be  presumed  to  have  known,  not  precisely,  but  approxi- 
mately, her  value,  and  very  little  inquiry  as  to  the  probable 
cost  of  repairs  wonld  have  shown  that  they  would  far  exceed 
the  value  of  the  ship.    The  cargo  was  imperishable  and  easily 
stored  and  preserved,  and  the  port  was  one  from  which  the 
owner  could  readily  find  means  of  transportation  to  the  United 
States.     There  was  telegraphic  communication  between  St. 
Thomas  and  the  United  States,  at  trifling  cost.    So,  also,  there 
was,  up  to  the  21st  of  July,  during  which  time,  if  ever,  the 
master  was  bound  to  communicate,  telegraphic  connection 
with  Rio,  by  which,  through  the  shipper,  the  master  could 
have  obtained  aU  necessary  information  for  communicating 
with  the  owners  of  the  cargo,  if  he  had  forgotten  who  they 
were.    If,  by  his  own  negligence,  he  had  lost  the  name  and 
address  of  his  consignee,  then  he  was  bound  to  use  this  means 
of  recovering  them,  and  the  expense  proved,  of  about  $5  25 
gold  a  word,  seems  to  furnish  no  reason  why  this  means  of  re- 
pairing the  consequences  of  his  own  negligence  should  not  be 
employed.    But,  there  is  really  no  evidence  to  show  that  he 
did.  not  know  how  to  communicate  directly  with  his  consignee, 
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all  the  time.  Under  these  circumstances,  to  hold  the  master 
justified  in  hypothecating  the  cargo  for  the  repair  of  the  ship, 
without  notice,  would  be  contrary  to  the  admitted  principle 
which  makes  him  only  the  agent  of  the  owner  of  the  cai^ 
for  that  purpose  in  a  case  of  necessity ;  for,  no  such  necessity 
exists  where  the  owner  is  himself  thus,  by  means  of  the  tele- 
graph or  the  mail,  so  close  at  hand.  Again,  the  master  is 
bound,  in  acting  as  agent  for  ship  and  cargo,  to  consult,  so  far 
as  he  can,  the  true  interests  of  both.  He  must  not  sacrifice 
the  cargo  to  the  ship.  Now,  here,  he  acted  in  flagrant  vio- 
lation of  the  rights  and  interests  of  the  owner  of  the  cargo. 
Knowing  the  condition  of  the  ship,  he  mast  be  presumed  to 
have  known  that  it  was  not  the  interest,  and  would  not  be  the 
wish,  of  the  owner  of  the  cargo  to  contribute  a  large  part  of 
the  value  of  the  cargo  for  the  purpose  of  enabling  the  ship, 
which  was  disabled  by  its  own  unseaworthiness  at  the  com- 
mencement of  the  voyage,  and  not  by  a  peril  of  the  sea,  to  be 
repaired,  in  order  to  complete  her  voyage.  His  acts,  as  agent 
of  the  owner  of  the  cargo,  were  not  reasonably  judicious,  and, 
I  am  bound  to  say,  on  all  the  evidence,  were  not  done  in  good 
faith.  {The  Onward^  ui  supra.)  The  letter  sent  on  the  let  of 
June,  by  Lamb  &  Co.,  to  Mee,  at  Rio,  does  not  help  the 
master's  case.  Assuming  that  it  has  the  same  effect  as  if 
written  by  him,  it  was  sent  by  some  roundabout  way,  so  that 
it  did  not  reach  Mee  till  July  13th.  It  did  not  convey  any 
definite  information  as  to  the  probable  cost  of  the  repairs,  nor 
indicate  that  it  would  be  necessary  to  hypothecate  the  cargo. 
Moreover,  Mee  was  not  the  party  with  whom  the  master  was 
bound  to  communicate,  although  he  happened,  so  far  as  ap- 
pears, without  the  master's  knowledge,  to  be  the  owner  of  a 
small  part  of  the  cargo.  It  must  be  held,  therefore,  that, 
under  the  circumstances  of  this  case,  the  master  was  not  jus- 
tified by  necessity,  in  hypothecating  the  cargo.  This  case  is 
strikingly  like  the  case  of  The  Hajriburg^  cited  above,  with 
some  added  circumstances  of  recklessness,  negligence  and  bad 
faith,  and  many  of  the  arguments  of  the  learned  counsel  for  the 
libellants  in  this  case,  as  to  the  impracticable  character  of  the  rule 
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requiring  commtmication,  are  met  and  fully  disposed  of  in 
the  opinion  in  that  ease.     The  point  taken,  that,  bj  the  Dan- 
ish law,  the  cargo  was  already  liable  at  St.  Thomas,  and  that, 
therefore,  the  bond  is  good,  is  also  clearly  disposed  of  by  that 
case  and  the  other  English  cases  cited.    That  the  libellants 
advanced  their  money  in  good  faith  is  not  questioned ;  but 
that  they  made  no  inquiries  whatever,  except  as  to  the  suffi- 
ciency of  the  ship,  freight  and  cargo,  to  secure  the  amount  of 
the  bond,  is  admitted.     A  lender  upon  bottomry,  who  makes 
reasonable  inquiries  of  the  proper  parties,  as  to  the  facts  which 
are  essential  to  justify  the  master's  action  in  hypothecating 
the  ship,  may  have  a  good  security,  though  misinformed  as  to 
the  facts.    This  is  in  the  interest  of  commerce,  and  secures 
the  masters  of  ships  in  distress  in  foreign  ports  reasonable 
means  of  obtaining  funds  to  relit  and  continue  the  voyage. 
There  is  no  reason  why  the  same  principle  should  not  apply 
to  the  hypothecation  of  the  cargo.    But,  the  validity  of  the 
bond,  if  upheld  in  such  a  case,  depends  wholly  on  the  fact, 
tliat  the  lender  made  such  reasonable  inquiry,  and,  as  the  re- 
sult of  it,  obtained  information  which,  if  true,  would  sustain 
the  action  of  the  master.    The  interests  of  commerce  do  not 
require   that  the  same  protection  should  be  extended  to 
lenders  who  do  not  inquire,  though  they  may  lend  their 
money  in  good  faith,  believing  that  the  master  had  the  neces- 
sary authority.     Indeed,  the  interests  of  commerce  are  not 
aided,  but  impaired,  by  having  such  facilities  for  borrowing 
money  within  the  reach  of  the  master.     If  he  makes  no  in- 
quiries, the  lender  must  stand  or  fall  by  the  facts  as  to  the 
master's  authority.    Making  no  inquiries,  he  must  be  pre- 
sumed to  know  what  the  master  knows.     (On  this  point,  see 
The  Hamburg^  ut  supra,  and  cases  cited;   Ma^a^hlan  on 
Merch.  Shipping^  p,  51.)    At  the  least,  the  lender  is  charge- 
able with  notice  of  the  facts  that  he  could  reasonably  be  ex- 
pected to  discover  on  inquiry,  and,  in  this  case,  he  certainly 
could  have  been  expected  to  discover  enough  to  satisfy  him 
that  no  communication  was  had  or  attempted  with  the  owner, 
though  especially  necessary  under  the  particular  circumstances. 
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In  this  case,  therefore,  there  must  bo  a  decree  in  favor  of  the 
libellants  against  ship  and  freight,  and  in  favor  of  the  cargo 
against  the  libellants." 

Oeorge  De  Forest  Lord^  for  the  libellantB. 

Everett  P.  Wheeler  and  Buttery  Stillman  <&  Hvhbardy  for 
the  claimants. 

Blatchfosd,  J.  The  only  appeal  taken  in  this  case  is  one 
by  the  libellant,  and  is  from  so  much  of  the  final  decree  of 
the  District  Court  as  dismisses  the  libel  as  against  the  caigo 
and  the  proceeds  of  the  copper  and  junk,  and  as  awards  costs 
to  the  claimants  of  said  cargo.  The  only  question  made,  in 
argument,  by  the  counsel  for  the  libellant,  is  as  to  the  cargo 
as  no  attempt  has  been  made  to  show  error  as  to  the  decree 
respecting  the  proceeds  of  the  copper  and  junk. 

There  is  no  dispute  as  to  the  material  facts  in  this  case,  as 
affecting  the  cargo.  Those  facts,  as  found  by  this  Court,  we're 
substantially  found  by  the  District  Court,  in  its  decision. 
The  only  question  is,  whether,  on  the  facts  of  this  case,  the 
cargo  is  bound  by  the  bond.  The  point  involved  is  examined 
with  care  and  thoroughness  in  the  decision  of  the  District 
Court,  and  I  concur  in  the  views  there  set  forth.  I  have  read 
the  English  decisions  on  the  subject,  namely.  The  Oratitu- 
diTie,  (3  Ch.  Hob,,  240,)  before  Sir  William  Scott,  in  the  High 
Court  of  Admiralty,  in  1801 ;  Za  Tsahel,  (i  Dodson,  278,) 
before  the  same  Judge,  in  the  same  Court,  in  1812 ;  The  Ori- 
entalj  (3  W.  Rob.,  243,)  before  Dr.  Lushington,  in  the  same 
Court,  in  1850,  reversed  by  the  Privy  Council,  in  1851,  (7 
Moore,  308 ;)  The  Bonaparte,  (2  W.  JSob.y  298,)  before  Dr. 
Lushington,  in  the  High  Court  of  Admiralty,  in  1850  and 
1852,  and  before  the  Privy  Cotmcil  twice,  on  appeal,  in  1851 
and  1853,  (8  Moore,  459  ;)  The  Cargo  ex  SuUan,  before  Dr. 
Lushington,  in  the  High  Court  of  Admiralty,  in  1859, 
{Swahey,  504 ; )  The  Hamhurg,  (1  Browning  d&  Lushington, 
253,)  before  the  same  Judge,  in  the  same  Court,  in  1863,  and 
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before  the  Privy  Council,  on  appeal,  in  1 864,  {Id.,  265 ; )  The 
Kamdk,  (Law  Rep.^  2  Adm.  cfe  Ecc,,  289,)  before  Sir  Robert 
Phillimore,  in  the  High  Court  of  Admiralty,  in  1868,  and 
before  the  Privy  Council,  on  appeal,  in  1869,  {Law  Rep,,  2 
P.  61  App.,  609 ;)  The  Onward,  Law  Rep.,  4  Adm.  cfe  Eco., 
38,)  before  Sir  Robert  Phillimore,  in  the  High  Court  of  Ad- 
miralty, in  187> ;  and  Kleinwort  v.  Th^  Cassa  Marittima, 
{Law  Rep.,  2  Aj)peal  Cases,  156,)  before  the  Privy  Cotmcil, 
in  1877.     The  result  of  these  cases  is,  that  it  is  the  law  of 
England,  in  regard  to  a  bottomry  bond  covering  cargo,  given 
by  the  master  of  the  vessel,  that  he  cannot  hypothecate  the 
cargo,  without  communicating  with  the  owner  of  it,  if  com- 
munication with  such  owner  be  practicable,  and  that  such 
communication  must  state  not  merely  the  necessity  for  ex- 
penditure, but  also  the  necessity  for  hypothecation.    In  The 
On/ward,  {Law  Rep.,  4  Adm,  dk  Eoc,,  55,)  Sir  Robert  Philli- 
more states  it. to  have  been  the  judgment  of  the  Privy  Coun- 
cil in  The  Oriental,  (7  Moore,  411,)  that  a  mere  statement  of 
injuries  done  to  the  ship,  and  of  the  consequent  necessity  of 
repairs,  which  would  entail  considerable  expense,  unaccom- 
panied by  a  statement  that  a  bottomry  bond  must  be  had  re- 
course to,  was  not  a  sufficient  communication  to  the  owners. 
This  statement  of  the  law  is  quoted  in  the  judgment  of  the 
Court  in  Kleinwort  v.  TTie  Cassa  Marittima,  {above  cited,) 
with  the  remark,  that  the  Privy  Council  entirely  agrees  in 
such  view  of  the  law.    No  case  in  the  United  States  is  cited 
deciding  the  points  thus  referred  to.     In  The  Eureka,  {2 
Lowell,  417,)  it  was  doubtful  whether  it  was  open,  on  the 
pleadings,  to  take  the  objection  that  the  master  did  not  write 
sufficiently  to  the  owners  of  the  ship,  and  not  at  all  to  the 
owners  of  the  cargo,  and  the  conclusion  of  the  Court  was, 
that,  if  the  English  cases  were  of  authority  here,  they  would 
not  require  the  bond  to  be  set  aside. 

Tn  the  present  case,  the  point  is  taken  in  the  answer  of  the 
claimants  of  the  cargo,  that  the  vessel,  at  the  time  she  was  in 
St.  Thomas,  was  consigned  to  the  claimants  in  New  York,  as 
owners  of  her  cargo,  and  that  she  had  been  consigned  in  St. 
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Thomas  to  the  agents  of  the  claimants  there,  as  was  well 
known  to  her  master;   that  means  of  speedy  commnnica-  { 

tion  with  the  owner  of  the  vessel,  and  with  the  claimants,  as 
owners  of  her  cargo,  as  also  with  the  charterer  of  the  Yessel 
and  the  shipper  of  her  cargo,  existed  and  were  well  known 
to  said  master  and  to  the  libellant,  and  that,  although  such 
means  existed,  said  master  did  not  commonicate  with  the 
owner  of  the  yessel,  nor  with  the  claimants,  nor  with  either  of 
them,  relating  to  the  execution  of  said  bottomry  ;  that  said 
master  had  no  authority  or  necessity  for  the  execution  of  the 
same,  as  was  well  known  to  the  libellant ;  and  that  the  said 
bond,  having  been  executed  without  such  authority  or  neces- 
sity therefor,  is  void  as  against  the  vessel  and  her  cargo. 

The  rule  laid  down  in  the  case  of  The  Hamburg^  (1 
Browning  dk  Lushington^  273,)  by  the  Privy  Council,  as  de- 
duced from  the  judgment  of  the  Privy  Council  in  the  case  of  - 
The  Bonaparte^  (8  Moore^  ^73,)  is,  that  "  if,  aqgording  to  the 
circumstances  in  which  he  is  placed,  it  be  reasonable  that  he 
should — if  it  be  rational  to  expect  that  he  may — obtain  an 
answer  within  a  time  not  inconvenient  with  reference  to  the 
circumstances  of  the  case,  then  it  must  be  taken,  upon 
authority  and  principle,  that  it  is  the  duty  of  the  master  to 
do  60,  or  at  least  to  make  the  attempt."  As  to  this  rule,  the 
Privy  Council  say,  in  The  Hamburg^  that  they  are  unable  to 
discern  any  novelty  in  it,  either  in  the  principle  on  which  it 
rests,  or  in  its  application  to  the  case  of  the  hypothecation  of 
the  cargo  of  a  ship  by  the  master;  that  the  question,  whether 
a  master  must  communicate  or  not,  is  one  which  can  only  be 
decided  by  the  circumstances  in  each  particular  case;  and 
that  this  principle  was  recognized  by  Sir  William  Scott  in 
The  Gratitudine,  They  further  say :  "As  to  the  supposed  in- 
convenience of  the  rule,  their  lordships  do  not  forget  that  the 
lender  of  the  money  is  the  party  interested  in  the  event  of 
the  suit,  and  not  the  master.  But  there  is  no  hardship  in  re- 
quiring from  one  who  is  about  to  advance  a  large  sum  of 
money  under  such  circumstances,  that  he  should  enquire  of 
the  master  whether  he  has  communicated,  or  made  an  at- 
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tempt  to  communicate,  to  the  owners  the  circamstances  of 
his  distress  and  what  he  prop(»8es  to  do  in  regard  to  their 
goods.     And  it  must  be  remembered,  on  the  other  hand,  that 
the  owners  of  the  goods  are  equally  interested,  and,  unless 
communicated  with,  have  not  the  same  means  of  protecting 
their  own  interests,  which  the  lender  undoubtedly  has.     If  it 
be  said  that  a  decision  in  their  favor  will  tend  to  increase  the 
difficulty  of  procuring  loans  in  foreign  ports  for  the  repair  of 
vessels  in  distress,  it  may  also  be  said,  on  the  other  hand,  that 
it  will  tend  very  much  to  the  benefit  of  commerce  in  general, 
to  discourage  improvident  or  fraudulent  advances."    The 
reason  for  communicating  with  the  owners  of  the  cargo  is 
well  expressed  by  the  Privy  Council  in  the  case  of   The 
Hamburg^  in  this  language :  ''  The  character  of  agent  for 
the  owners  of  the  cargo  is  imposed  upon  the  master  by  the 
necessity  of  the  case,  and  by  that  alone.    In  the  circum- 
stances supplied,   something  must  be  done,  and    there  is 
nobody  present  who  has  authority  to  decide  what  shall  be 
done.     The  master  is  invested,  by  presumption  of  law,  with 
authority  to  give  directions,  on  this  ground — that  the  owners 
have  no  means  of  expressing  their  wishes.     But,  when  such 
means  exist,  when  communication  can  be  made  to  the  owners, 
and  they  can  give  their  own  orders,  the  character  of  agent  is 
not  imposed  upon  the  master,  because  the  necessity  which 
creates  it  does  not  arise."     In  the  case  of  The  Lizzie^  {Law 
Bep,  2  Adm.  cfe  jEfco.,  254,)  Sir  Robert  Fhillimore,  citing,  as 
authority,  the  cases  of  The  Oratitudme^  The  Bonaparte  and 
The  Hamhurgy  says,  that,  if  there  be  an  opportunity  for  the 
owners  of  the  cargo  to  express  their  will  as  to  advancing  the 
requisite  funds,  or  as  to  unlading  their  cargo  altogether,  the 
master,  who  is  the  agent  of  necessity  and  not  of  their  choice, 
has  no  right  to  deprive  them  of  this  opportunity,  and,  there- 
fore, must  communicate  with  them,  if  it  be  reasonably  within 
his  power  to  do  so.    In  the  case  of  The  Onward^  {Law  Rep.^  4 
Adm.  (&  JEco.n  88,)  the  same  Judge  says :  "  When  the  circum- 
stances permit,  the  master  must  communicate  with  the  owner 
before  he  does  any  acts  which  seriously  affect  the  value  of  the 
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ship  in  the  one  case,  or  of  the  cargo  in  the  other.  This  is  a 
doctrine  at  which  the  English  Courts  have  slowly  but  steadily 
arrived."  This  rule  of  the  English  Courts  seems  entirely 
reasonable,  and  one  which  should  be  applied  to  the  present 
case. 

The  master  had  notice  that  Cunningham  &  Sons  were 
consignees  of  the  cargo,  at  Philadelphia.  He  made  no  com- 
munication to  them.  He  might  have  done  so  by  telegraph  at 
all  times,  and  have  received  a  speedy  answer.  He  made  no 
communication  to  Mee.  The  letter  of  June  1st,  1876,  from 
Lamb  &  Co.  to  Mee,  was  sent  by  such  a  route  that  it  did  not 
reach  him  till  July  I3th.  It  contained  no  information  as  to 
the  amount  of  the  damage  to  the  vessel,  or  as  to  the  cost  of 
the  repairs,  nor  did  it  suggest  bottomry.  No  other  communi- 
cation was  made  to  Mee.  Before  July  21st,  a  telegram  would 
have  reached  him  at  once,  and,  after  that  date,  in  about  five 
days.  But  the  master  was  told,  by  his  letter  of  instructions^ 
that  Cunningham  &  Sons  were  the  consignees  of  the  whole 
of  the  cargo,  and  thus  the  proper  persons  to  be  commoni- 
cated  with ;  and,  if  he  had  lost  his  letter  of  instructions,  and 
had  forgotten  the  name  and  address  of  the  consignees,  he 
could  have  learned  both  by  communicating,  by  telegraph, 
with  Mee.  The  newspaper  notice  of  the  disaster  to  the  ves- 
sel, which  the  claimants  saw  on  June  2d,  was  not  such  a  no- 
tice as  called  upon  them  to  act.  It  conveyed  no  suggestion 
that  a  hypothecation  of  the  cargo  was  probable  or  intended. 
The  other  points  involved,  growing  out  oAhe  special  circum- 
stances of  this  case,  are  fully  discussed  and  properly  disposed 
of,  in  the  opinion  of  the  District  Court. 

As  the  suit  is  wholly  upon  the  bond,  and  as  the  bond  is 
void,  as  respects  the  cargo,  for  want  of  authority  in  the  master, 
acting  as  agent  for  the  owners  of  the  c.argo,  to  give  it,  it  fol- 
lows that  the  bond  cannot  be  sustained  against  the  cargo,  to 
any  extent. 
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Thomas  "W.  Clarke,  Tbubteb,  &c. 
John  Johnson.    In  equitt. 

The  first  claim  of  the  reissaed  letters  patent,  No.  3,679,  granted,  August  8d, 
1869,  to  Nathaniel  Jenkins,  for  an  "  improyement  io  the  manufacture  of 
elastic  packing,"  namely,  "An  elastic  packing  composed  of  at  least  four- 
tenths  of  finely  pulyerized  refractory  earthy  or  stony  material,  intimately 
mingled  with,  and  held  together  hy,  ruhher  prepared  for  yulcanizing,  and 
then  yulcanized,  as  and  for  tlie  purpose  described,*'  includes  only  soft 
yulcanized  rubber,  and  does  not  include  hard  rubber,  or  yulcanite,  so  called, 
made  of  rubber  mingled  with  26  jmt  cent.,  or  over,  of  sulphur,  and  then  yul- 
canized. 

(Before  Bsnsdict,  J.,  Eastern  District  of  New  Tork,  July  21  st,  1879.) 

Benedict,  J .  This  action  is  brought  to  obtain  an  account 
and  also  an  injunction  to  restrain  the  defendant  from  manu- 
facturing and  selling  a  certain  kind  of  rubber  disc  used  as 
packing  for  steam  joints.  The  bill  sets  forth  letters  patent 
owned  by  the  plaintiff,  issued  to  Nathaniel  Jenkins,  and 
known  as  reissue  No.  3,579,  dated  August  3d,  1869,  for 
an  "improvement  in  the  manufacture  of  elastic  packing." 
It  also  sets  forth  a  decree  rendered  by  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  New  York,  in 
the  year  1871,  renoered  in  an  action  brought  by  the  plaintiff 
against  this  defendant,  upon  this  same  patent.  (9  Blatchf. 
C.  G.  jR.j  516.)  It  also  sets  forth  a  decree  upon  pleadings  and 
proofs,  rendered  by  the  Circuit  Court  of  the  United  States  for 
the  District  of  Massachusetts,  on  the  22d  of  March,  1872,  in 
an  action  brought  by  this  plaintiff  upon  this  same  patent 
against  George  W.  Walker  and  another.  (1  Of.  Oaz.  of  Pat. 
Ojf.j  859.)  General  acquiescence  is  also  averred,  and  infringe- 
ment  by  the  defendant. 

The  first  claim  of  the  patent  sued  on,  which  is  the  only 
claim  here  involved,  is  in  the  following  language :  ''An  elas- 
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tic  packing  composed  of  at  least  four-tenths  of  finely  pulver- 
ized refractory,  earthy  or  stony  material,  intimately  mingled 
with,  and  held  together  by,  rubber  prepared  for  vulcanizing, 
and  then  vulcanized,  as  and  for  the  purpose  described." 

Upon  this  bill  and  certain  aflB davits,  the  plaintiff  now 
moves  for  a  preliminary  injunction.  The  defendant  reads,  in 
opposition  to  the  motion,  his  answer,  in  which  the  equity  of 
the  bill  is  denied,  and  he  puts  in  evidence,  in  support  of  his 
denial  of  novelty,  a  number  of  patents  prior  in  date  to  the 
invention  of  Jenkins,  and,  in  support  of  his  denial  of  infringe- 
ment, a  number  of  affidavits,  and  he  insists  that  this  evidence 
either  defeats  the  Jenkins  patent  entirely,  upon  the  ground  of 
want  of  novelty,  or  compels  a  construction  of  it  so  limited  as 
to  exclude  from  its  scope  the  article  which  the  defendant  now 
manufactures. 

In  a  case  like  this,  where  it  appears  that  the  patent  sued 
on  has  been  twice  sustained  upon  final  hearing,  in  contested 
actions,  before  different  Courts,  in  one  of  which  the  defend- 
ant was  the  same  person  who  is  defendant  here,  it  can  hardly 
have  been  expected,  that,  upon  a  preliminary  motion  like  the 
present,  a  construction  would  be  given  in  conflict  with  any 
construction  given  to  the  patent  by  the  distinguished  Judges 
who  were  called  on  to  consider  the  patent  in  the  former  cases 
set  up  in  the  bill.  Neither  would  it,  in  my  opinion,  be  proper 
to  deny  the  present  application  because  of  any  doubt  in  re- 
gard to  the  validity  of  the  patent,  that  the  defendant  may  con- 
sider to  have  been  raised  by  the  patents  prior  in  date  to  the 
Jenkins  invention  or  the  rubber  balls  which  have  been  now, 
for  the  first  time,  proved.  For,  these  patents,  now  newly  ex- 
hibited, and  the  prior  manufacture  of  the  rubber  balls,  could 
have  been  proved  by  the  defendant  in  the  former  action 
against  him,  but  were  not  then  relied  upon.  No  evidence 
has  been  here  produced  to  show  that  any  articles  were  ever 
made  in  accordance  with  any  of  these  patents,  except  by  way 
of  experiment.  Nor  do  the  affidavits  show  the  employment 
of  the  rubber  balls  for  the  purpose  of  resisting  the  action  of 
heat  in   steam  valves.      Moreover,  some  eight  years  have 
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elapsed  since  a  decree  was  rendered  against  the  defendant  for 
an  infringement  of  this  patent.  During  all  this  period  he 
has,  as  he  says,  acquiesced  in  the  validity  of  the  patent.  Dur- 
ing all  this  period  it  has  occurred  to  no  person  that  the  patent 
could  be  defeated  by  the  production  of  the  patents  that  are 
now  exhibited  for  that  purpose,  although  packing  was  con- 
stantly made  under  the  patent,  and  sold  publicly  as  a  patented 
article,  during  all  this  period. 

Under  such  circumstances,  I  should  have  little  hesitation 
in  connpelling  the  defendant  to  await  a  final  decree  before 
putting  upon  the  market  an  article  adapted  for  precisely  the 
same  purpose  as  the  Jenkins  packing,  and  very  similar  thereto 
in  appearance,  if  his  right  to  manufacture  this  article  de- 
pended solely  upon  the  question  of  the  invalidity  of  the  Jen- 
kins patent  for  want  of  novelty.  But  another,  and,  as  I  view 
it,  more  serious  ground  of  defence  is  the  denial  of  infringe- 
ment. This  denial  raises  the  question  whether  the  Jenkins 
patent  covers  the  packing  which  the  defendant  now  seeks  to 
make  and  sell.  The  nature  of  the  defendant's  present  manu- 
facture is  not  left  in  doubt,  upon  the  affidavits,  although  the 
evidence  in  regard  to  it  is  not,  in  all  respects,  harmonious. 

The  moving  papers  show  valve  seat  discs  made  by  the 
defendant,  similar  in  form  and  general  appearance  to  those 
made  under  the  Jenkins  patent,  and  adapted  to  accomplish 
the  same  purpose,  viz.,  to  constitute  an  elastic  packing  for 
steam  joints  and  valves,  that  will  render  the  valve  tight  and 
successfully  resist  the  corrosive  action  of  the  steam.  The 
moving  papers  also  present  an  analysis  of  the  defendant's 
discs,  according  to  which  they  are  compounded  of  the  follow- 
ing elements,  viz.,  rubber,  88.97  per  cent,  /  sulphur,  7.23 ; 
bone  black,  52.89;  sand,  dirt,  .91.  This  analysis  shows,  ac- 
cording to  the  somewhat  ambiguous  statement  of  the  plaint- 
iff *s  witness,  "  a  rubber  packing  compound  consisting  of  more 
than  ^  per  eent.y  (including  the  sand,)  of  refractory  mineral 
matter,  with  52  per  cent,  of  carbon  and  about  6  per  cent,  of 
sulphur  in  a  pulverized  state,  intimately  incorporated  with, 
and  held  together  by,  vulcanized  india  rubber  or  caoutchouc." 

Vol.  XVI.— 33 
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The  defendant  denies  that  his  discs  are  compounded  as  stated 
bj  the  plaintiff's  witness,  and  says  that  he  never  made,  sold 
or  used  such  a  compound  as  the  plaintiff  describes,  bat  that 
all  the  discs  he  has  made  for  sale  or  use  have  been  made  upon 
the  following  formulas :  para  rubber,  10  lbs«;  gutta-percha,  5 
lbs. ;  sulphur,  4^  lbs. ;  bone  black,  22^  lbs. — or,  para  rubber, 
14  lbs.;  guttarpercha,  7  lbs.;  sulphur,  6  lbs.;  bone  black,  28 
lbs.  These  formulas  the  defendant  says  he  has  always  used, 
except  that  he  has  sometimes  slightly  increased  the  quantity 
of  sulphur,  so  as  to  bring  it  up  to  the  proportion  of  5  ounces 
of  sulphur  to  1  pound  of  rubber  and  guttiarpercha  together. 

I  suppose  there  is  no  good  reason  to  doubt  the  truth  of  the 
defendant's  statements  as  to  the  compound  of  which  his  discs 
are  composed,  and  that  the  subject  of  the  present  controversy 
may  justly  be  considered  to  be  valve  seats  for  steam  joints, 
made  as  the  defendant  says  he  makes  them.  The  question  then 
first  arising  is,  whether  the  decree  rendered  in  the  action  be- 
tween the  same  parties  upon  the  same  patent  precludes  all  en- 
quiry in  regard  to  the  right  of  the  defendant  to  make  and  seQ 
valve  seats  such  as  he  says  he  is  now  making.     Here  the  bur- 
den is  upon  the  plaintiff ;  and,  accordingly,  he  has  exhibited 
the  pleadings  and  decree  in  the  former  action  between  these 
same  parties,  together  with  an  affidavit  tending  to  show  that 
the  valve  seat  discs  which  formed  the  subject  of  such  former 
suit  were  similar  in  character  to  the  discs  which  the  defendant 
now  claims  to  be  making.    In  opposition,  the  defendant  pro- 
duces two  affidavits,  tending  to  show  that  the  subject-matter 
of  the  former  suit  was  a  disc  diiiering  in  character  from  the 
discs  now  being  made  by  the  defendant,  in  this,  that  it  con- 
tained a  portion  of  oxides  of  lead,  copper  and  tin,  which,  in 
the  process  of  manufacture,  absorbed  a  portion  of  the  sulphur 
used,  and  that  the  compound,  when  vulcanized,  consisted  of 
a  skeleton  of  refractory  matter  equal  or  exceeding  40  per 
cent,  of  the  mass,  mingled  with,  and  held  together  by,  the 
other  portion  of  the  mass,  which  other  portion  consisted  of 
soft  rubber.    The  formulas  of  the  defendant,  as  above  given, 
contain  no  metallic  oxides,  or  other  element  capable  of  ab^ 
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eorbing  the  sulphur  in  the. process  of  manufacture,  and  pro- 
duces a  packing  that  consists  of  a  skeleton  of  refractory  ma- 
terial, exceeding  40  per  cent  of  the  mass,  mingled  with,  and 
held  together  by,  the  other  portion,  which  other  portion  is 
vulcanite,  as  distinguished  from  soft  rubber. 

Vulcanite  and  soft  rubber  are  different  things,  having  dif- 
ferent properties,  and  are  in  no  sense  equivalents.    Vulcanite 
is  produced  when  rubber  is  mingled  with  25  per  oenty  or 
over,  of  sulphur,  and  subjected  to  the  vulcanizing  process. 
Soft  rubber  is  produced  when  the  sulphur  mingled  with  the 
rubber  is  less  than  25  per  cent     This  difference  in  the  pro- 
portion of  sulphur  absorbed  by  the  rubber,  and  this  only,  as  I 
understand  it,  causes  the  difference  in  the  product.    The  in- 
troduction of  a  portion  of  vulcanite,  and  the  withdrawal  of 
soft  rubber  from  the  compound,  would,  therefore,  effect  a 
substantial  change  in  the  article.    Not  only  would  the  ele- 
ments of  the  compound  be  changed  in  respect  to  the  propor- 
tion of  sulphur  employed,  but  the  result  would  be  different. 
The  proofs  show,  that  the  capacity  of  the  compound  to  resist 
steam  is  greatly  increased  by  such  a  change,  and  the  packing 
is  thereby  rendered  more  eflScacious. 

It  must  follow,  therefore,  that  if,  in  the  compound  that 
formed  the  subject  of  the  former  suit,  the  proportion  of  sul- 
phur absorbed  by  the  rubber  in  the  process  of  manufacture 
was  less  than  25  per  centy  the  subject-matter  of  the  former 
suit  was  substantially  different  from  that  here  involved. 
It  is  impossible  to  discover,  from  the  face  of  the  record  in 
the  former  suit,  so  far  as  here  produced,  what  was  the  char- 
acter of  the  disc  involved  in  the  proceedings.  Upon  the  affi- 
davits read,  the  weight  of  evidence  is  in  favor  of  the  defend- 
ant's contention,  that  the  discs  complained  of  in  the  former 
suit  were  so  compounded  that  25  per  cent  of  sulphur  was  not 
absorbed  by  the  rubber,  and  that  those  discs  did  not  exhibit 
any  vulcanite,  but  were  refractory  material  held  together  by 
soft  rubber  instead  of  vulcanite.  Indeed,  the  bill  filed  in  this 
action  no  where  avers  that  the  former  suit  relates  to  matter 
similar  in  character  to  that  now  complained  of,  and  the  bring- 
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ing  of  this  Buit  seems  to  indicate  that  the  packing  in  qnestion 
mnst  be  substantially  different  from  that  adjudicated  upon  in 
the  former  action ;  for,  if  the  defendant  had  simply  resumed 
the  manufacture  that  was  forbidden  by  the  former  decree,  a 
new  action  would  be  unnecessary. 

The  burden  being  upon  the  plaintiff,  and  it  not  being 
made  to  appear  that  the  matter  now  in  controversy  formed 
the  subject  of  the  former  suit,  the  decree  rendered  therein 
can  avail  nothing  upon  the  question  of  infringement  that  is 
raised  here.  In  so  far  as  concerns  the  infringement  charged, 
the  present  is,  therefore,  to  be  treated  as  a  new  case,  depend- 
ent, for  its  determination,  upon  a  question  that  did  not  arise 
in  the  former  suit  against  this  defendant,  viz.,  whether  a  rub- 
ber packing  compound,  consisting  of  a  skeleton  of  refractory 
material,  forming  at  least  40  per  cent,  of  the  mass,  the  remain- 
der being  vulcanite,  mingled  through  the  mass,  holding  the 
same  together,  and  forming  an  elastic  packing  capable  of  re- 
sisting the  action  of  steam,  is  within  the  scope  of  the  Jenkins 
patent. 

This  question  does  not  appear  to  have  received  the  consid- 
eration of  any  Court,  nor  does  any  allusion  seem  to  have  been 
made  to  it  in  either  of  the  cases  referred  to,  where  the  patent 
was  sustained  at  final  hearing.  There  is,  in  the  opinion  deliv- 
ered by  Judge  Shepley,  the  expression,  **  hard  rubber,"  but  I 
do  not  understand  the  reference  to  be  to  vulcanite.  The 
phrase  is  used  by  Judge  Shepley,  as  it  has  been  here,  by  the 
plaintiff's  counsel,  to  mean,  not  vulcanite,  but  rubber  that  is 
hard  to  compression.  And  I  find  no  expression,  in  his  opin- 
ion, indicating  that  his  attention  had  been  called  to  the  ques- 
tion upon  which  this  case,  as  I  view  it,  must  turn. 

That  question — to  repeat  it  in  a  slightly  different  form- 
is,  whether  the  invention  of  Jenkins,  as  described  in  his  pat- 
ent, embraces  a  packing  composed  of  iOjp^r  cent,  and  over  of 
refractory  material,  mingled  with,  and  held  together  by,  vul- 
canite, so  as  to  form  an  elastic  packing  capable  of  resisting 
the  corrosive  effect  of  steam.  This  is  a  question  to  be  deter- 
mined by  the  language  of  the  patent,  read  in  the  light  of  the 
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evidence  in  respect  to  tKe  state  of  the  art.  The  language  of 
the  claim  in  the  patent  has  been  abeadj  given,  and  seems 
clearly  to  be  broad  enough.  Rubber,  mingled  with  25  per 
cent,  and  over  of  sulphur,  and  then  vulcanized,  is  as  plainly 
covered  by  the  words,  "  rubber  prepared  for  vulcanizing  and 
then  vulcanized,"  as  is  rubber  mingled  with  less  than  2ojper 
cent  of  sulphur.  These  words,  taken  by  themselves,  are 
broad  enough  to  cover  both  compounds,  but  the  difficulty  is, 
that  they  must  be  read  in  connection  with  the  words,  "  as  de- 
scribed," by  which  words  reference  is  made  to  the  specificar 
tion  for  the  meaning  of  the  phrase,  "  rubber  prepared  for 
vulcanizing,"  used  in  the  claim.  Turning,  then,  to  the  speci- 
fication, it  is  found  carefully  to  state  the  limits  of  the  proper- 
tion  of  sulphur  to  be  used,  and  fixes  that  limit  at  ^'  from  one 
to  three  per  cenV^  In  all  places  where  the  proportion  of  sul- 
phur to  be  used  is  spoken  of,  the  proportion  is  less  than  the 
proportion  absolutely  necessary  if  the  product  is  intended  to 
be  vulcanite.  The  language  of  the  specification,  therefore, 
plainly  excludes  from  the  scope  of  the  patent  a  compound 
where  the  proportion  of  sulphur  used  is  such  that  the  product 
is  vulcanite. 

The  diflference  between  vulcanite  and  soft  rubber  was  well 
known  to  the  patentee.  Equally  well  known  was  the  fact, 
that,  by  using  less  than  25  per  cent  of  sulphur,  in  combina- 
tion with  rubber,  soft  rubber  is  produced,  and,  by  using  25 
per  cent  and  over  of  sulphur,  in  combination  with  rubber, 
vulcanite  is  produced.  If,  therefore,  Jenkins  had  considered 
his  invention  to  include  a  packing  where  the  refractory  mate- 
rial was  to  be  mingled  with,  and  held  together  by,  vulcanite, 
it  is  not  conceivable  that  his  specification  would  have  fixed 
the  limit  of  the  sulphur  to  be  used  at  from  one  to  three  ^^r 
cent 

In  behalf  of  the  plaintiff,  it  is  said,  that  Jenkins'  patent 
does  not  provide  that  the  formula  should  be  simply  of  soft 
rubber,  but  the  patent  says :  "  With  the  following  ingredients 
the  proportion  would  be  within  the  following  limits,"  and 
then  gives  the  limits  of  sulphur  at  "  from  one  to  three  per 
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cent.^^  There  is  added  the  statement :  "  I  do  not  confine  mv- 
self  to  these  exact  proportions,  but  consider  the  composition 
most  accurately  stated  by  the  limitations  given  before." 
These  limitations  exclude  a  composition  which  would  produce 
vulcanite.  This  statement  shows,  that  the  idea  of  bo  com- 
pounding his  packing  as  that  it  should  be  refractory  matter 
xningled  with,  and  held  together  by,  vulcanite,  had  not  oc- 
curred to  Jenkins.  Head  in  the  light  of  the  specification, 
the  claim  of  the  patent  covers  simply  an  elastic  packing  com- 
posed of  at  least  foUr-tenths  of  finely  pulverized  refractory, 
earthy  or  stony  matter,  intimately  mingled  with,  and  held  to- 
gether by,  rubber  prepared  for  vulcanizing,  by  using  less  than 
25  per  cent,  of  sulphur. 

This  understanding  of  the  patent  derives  support  from  the 
circumstance,  that  no  evidence  is  produced  to  show,  that, 
under  the  Jenkins  patent,  a  packing  has  ever  been  produced 
where  the  refractory  material  was  held  together  by  vulcanite ; 
and  from  the  further  fact,  so  strongly  stated  by  various  wit- 
nesses, that  such  a  packing  as  the  defendaiit  now  makes  was 
never  known  until  within  a  year,  and  that,  it  will  outlast  all 
elastic  packing  previously  known,  and  is  considered,  by  those 
Having  occasion  to. use  packing,  to  involve  an  important  dis- 
covery in  regard  to  the  efiiciency  of  vulcanite,  when  used  in 
connection  with  refractory  material,  for  the  purpose  of  pack- 
ing steam  valves.  Such  an  understanding  of  the  Jenkins 
patent,  as  I  have  above  stated,  is  fatal  to  the  present  motion, 
for  the  reason,  that,  according  to  the  weight  of  the  evidence, 
the  defendant's  packing  is  always  so  compounded  as  to  f ar- 
nish,  for  absorption  by  the  rubber,  more  than  25^^;^  cent  of 
sulphur,  and,  when  vulcanized,  never  contains  soft  rubber,  and 
invariably  contains  vulcanite,  whence  results,  according  to 
the  affidavits,  an  article  essentially  different  from  the  article 
described  in  the  Jenkins  patent,  not  only  being  compounded 
in  a  different  manner,  but  possessing  different  properties, 
and  being  more  efficacious  to  effect  the  object  sought  to  be 
attained  by  both  articles  than  it  is  possible  for  the  Jenkins 
packing  to  be. 
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The  motion  for  a  preliminary  iojtmction  must,  therefore, 
be  denied. 

T/unnaa  WiUiam  Clarke^  for  the  plaintiff. 

Alexander  Cameron  and  James  S.  Gilbert^  for  the  de- 
fendant. 


Clinton  G.  Colgate 

vs. 

The  Gold  ani>  Stock  Telegraph  Company. 

The  decision  of  this  Conrt  in  Colffate  y.  7^  Wcttem  Union  Telegraph  Company ^ 
(16  Blatehf,  C.  C,  R,  866,)  confirmed. 

The  considerations  stated  which  apply  to  a  case  where,  after  a  patent  hos  been 
soBtained  on  final  hearing,  a  new  defendant,  in  a  new  suit,  seeks  to  attack  the 
patent  for  want  of  noyelty. 

What  degree  of  clearness  and  certainty  of  description  Is  required  in  a  prior  pub- 
lication, in  order  to  defeat  a  patent. 

Where,  on  a  patent  issued  in  1867,  a  suit  was  brought,  in  1872,  against  its  most 
conspicuous  and  extensive  infringer,  and  was  prosecuted  with  reasonable  dili- 
gence, that  was  sufficient  notice  to  aU  other  infringers  that  the  right  conferred 
by  the  patent  was  to  be  maintained,  to  require  a  particular  defendant  who 
alleges  laches  in  the  plaintiff,  to  show  affirroatiye  acquiescence  by  the  plaintiff 
in  the  use  of  the  invention  by  the  defendantw 

Form  of  an  order  for  a  preliminary  injunction  on  a  patent,  in  a  case  where  the 
plaintiff  exercises  bis  rights  by  granting  licenses. 

(Before  Blatchfobd,  J.,  Southern  District  of  Ne^  York,  July  22d,  1879.) 

Blatchfoed,  J.  This  is  a  motion  for  a  preliminary  in- 
junction to  restrain  the  infringement  of  letters  patent  granted 
to  George  B.  Simpson,  May  21st,  1867,  for  an  "improvement 
in  insulating  submarine  cables."  This  patent  has  been  sus- 
tained as  valid  by  this  Court,  on  final  hearing,  in  a  suit 
brought  on  it  by  the  same  plaintiff  against  the  Western  Union 
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Telegraph  Company.  (15  Blatchf.  G.  C.  R.,  305.)  The 
claim  of  the  patent  is  as  follows :  ^'  The  combination  of  gotta- 
percha  and  metallic  wire  in  snch  form  as  to'encase  a  wire  or 
wires,  or  other  conductors  of  electricity,  within  the  non-con- 
dncting  substance  gutta-percha,  making  a  '  submarine  tele- 
graph cable,'  at  once  flexible  and  convenient,  which  may  be 
suspended  on  poles  in  the  air,  submerged  in  water,  or  buried 
in  the  earth,  to  any  extent,  for  atmospheric  or  eubmarine  tele- 
graphic  communication,  and  for  other  electric,  galvanic  and 
magnetic  uses,  as  hereinbefore  described."  Infringement  by 
the  defendant,  by  the  use  of  the  invention  thus  claimed,  is 
not  denied.  The  sole  defence  to  the  motion  is  an  attack  on 
the  novelty  of  the  invention.  Under  such  circumstances, 
when  the  patent  has  been  sustained  on  final  hearing,  against 
the  largest  and  most  wealthy  telegraph  corporation  in  the 
country,  after  exhaustive  research  and  full  testimony  and 
argument,  and  when,  as  here,  the  Western  Union  Telegraph 
Company  is  shown  to  own  nearly  one-half  of  the  capital  stock 
of  the  defendant,  and  the  relations  of  the  two  companies  are 
shown  to  be  such  that  the  defendant  is  substantially  a  part  of 
the  Western  Union  Telegraph  Company,  it  is  incumbent  on 
the  defendant,  in  adducing  any  new  matter  in  this  case,  on 
this  motion,  to  make  it  extremely  probable,  at'least,  that,  if 
such  new  matter  had  been  put  in  evidence  in  the  former 
case,  a  different  result  would  have  been  reached  by  the  Court. 
In  construing  the  specification  of  the  patent,  in  the  former 
case,  the  Court  said,  in  its  decision :  "  It  is  plain,  from  the 
language  of  this  specification,  that  the  point  of  the  invention 
is  to  make  use  of  the  fact  that  gutta-percha  is  a  non-con- 
ductor of  electricity,  to  insulate,  by  means  of  gutta-percha,  a 
metallic  wire,  which  is  a  conductor  of  electricity,  and  thus 
prevent  the  escape  of  electricity  from  the  metallic  wire,  when 
it  is  suspended  in  the  air,  or  submerged  in  water,  or  buried 
in  the  earth,  when,  but  for  such  insulation,  the  electricity 
would  escape  from  the  metallic  wire.  The  mode  of  insula- 
tion described  is  to  combine  the  gutta-percha  and  the  metallic 
wire  in  such  manner  that  the  wire  will  be  covered  on  all  sides 
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with  a  nniform  coating  of  gatta-percha.  Adequate  means  of 
softening  the  gam  and  patting  it  into  sach  condition  as  to 
permit  it  to  be  so  combined  with  the  wire  are  set  forth ;  and 
it  is  declared,  that  sach  mode  of  combination  and  insulation 
confines  the  electric  current  to  the  wire,  and  shields  the  wire 
from  contact  with  all  external  electric  influences.  It  is  mani- 
fest that  the  gist  of  the  invention  is  the  discovery  of  the  fact 
that  guttarpercha  is  a  non-conductor  of  electricity,  and  the 
application  of  that  fact  to  practical  use,  by  combining  it,  by 
the  means  specified,  with  a  metallic  wire,  in  the  manner  de- 
scribed, and  then  using  the  cable  formed  by  such  combination 
for  the  purpose  of  conducting  electricity  along  the  enclosed 
wire."  In  regard  to  the  novelty  of  the  invention  the  Court 
said :  '^  Nothing  that  has  been  put  in  evidence  by  the  defend- 
ant carries  back  the  publication  of  the  discovery  of  the  insu- 
lating properties  of  gutta-percha  to  a  date  earlier  than  the 
Ist  of  March,  1848.  lliat  is  the  date  of  the  publication  in 
England  of  the  discovery  of  such  properties  by  Faraday.  It 
is  entirely  clear  that  Simpson  had,  prior  to  that  time,  made  a 
like  discovery."  The  Court  then  took  as  the  date  of  the  dis- 
covery by  Simpson,  the  24th  of  January,  J  848,  being  the  day 
on  which  he  swore  to  his  first  specification,  which  he  filed  in 
the  Patent  Oflice  on  the  31st  of  January,  1848,  which  was  a 
date  sufficiently  early  to  antedate  the  publication  of  Faraday^s 
discovery,  although  the  plaintiff  contended  for  a  date  as  early 
as  November  22d,  1847. 

An  extract  from  a  work  in  German,  called  Dingler's  Poly- 
technic Journal,  was  put  in  evidence  in  the  former  case.  A 
translation  of  the  material  parts  of  it  was  as  follows :  ''  In- 
sulation of  the  wires  of  electric  telegraphs.  The  public 
papers  announce,  that  the  experiments  which  the  Prussian 
Government  is  having  tried  at  present,  in  respect  to  the  most 
serviceable  mode  of  constructing  electric  telegraphs,  are  turn- 
ing out  very  favorably  for  the  laying  of  the  wires  under- 
ground in  coatings  of  gutta-percha,  so  that,  probably,  all 
public  telegraphs  will  be  laid  in  this  manner.  *  *  *  If 
the  insulation  of  the  wires  underground,  discovered  by  Lieu- 
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tenant  Siemens,  keeps  good,  all  important  towns  can  be  easily 
connected  with  the  capital."  In  regard  to  this  extract,  the 
Conrt  said,  in  its  decision :  ''  The  publication  in  Dingler's 
Polytechnic  Journal  of  1848  gives  an  account  merely  of  ex- 
periments then  in  progress,  and  not  of  a  completed  invention, 
even  if  the  part  of  it  in  question  was  published  prior  to 
Simpson's  invention,  and  it  does  not  set  forth  the  insulating 
or  non-conducting  property  of  guttarpercha  for  use  with  a 
telegraphic  wire  under  water."  The  defendant  now  intro- 
duces in  evidence  a  publication  in  German,  which  was  not  in 
the  former  case,  namely,  the  Bremen  Gazette,  of  Sunday, 
December  19th,  1847,  which  contains  an  article,  of  the  ma- 
terial parts  of  which  the  following  is  a  translation  :  ^'  Berlin, 
December  16.  The  trials  which  the  Government  here  is,  at  this 
time,  causing  to  be  made  concerning  the  introduction  of  electro- 
magnetic telegraphs  best  answering  the  purpose,  do  result,  in 
the  highest  degree,  in  favor  of  laying  the  wires  underground  in 
coatings  of  gutta-percha,  so  that,  probably,  all  Govemment 
telegraphs  will  be  constructed  in  this  manner,  and  it  will  be  no 
longer  necessary  then  to  use  for  that  purpose  the  railroad  em- 
bankments, but  the  turnpikes  may  be  used,  under  the  pave- 
ment of  which  the  lines  will  find  safe  location,  and  no  special 
guarding  of  the  same  will  be  necessary.  The  trials,  under  the 
direction  of  Major-General  O'Etzel,  of  Privy  Councillor  of  Pi- 
nance  Mellin,  and  of  Professor  Dove,  who  constitute  the  Boyal 
Commission,  are  carried  out  by  Lieutenant  Siemens.  *  *  « 
If  the  insulation  of  wires  underground,  invented  by  lieu- 
tenant Siemens,  proves  lasting,  then,  by  means  of  it,  all  the 
principal  cities  may  be  easily  put  in  communication  with  the 
capital."  It  is  very  manifest  that  the  article  in  the  Bremen 
Gazette  conveys  no  more  information  than  the  article  in 
Dingler's  Journal,  so  that  this  defence  was  passed  upon  in  the 
former  case.  Neither  of  them  describes,  or  would  enable  any 
person  to  construct,  a  telegraph  cable,  consisting  of  a  tele- 
graph wire,  covered,  as  Simpson's  specification  states,  '^  on  all 
sides,  with  a  uniform  coating  of  guttarpercha,"  such  cable 
being  ^^  flexible  and  convenient,"  and  capable  of  being  '^  bus- 
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pended  on  poles  in  the  air,  enbinerged  in  water,  or  buried  in 
the  earth."     All  this  is  embraced  within  the  definition  of  the 
invention  and  the  construction  of  the  claun,  given  in  the 
former  case.    There  must  not  only  be  insulation  by  means  of 
^tta-percha,  but  insulation  ^^  by  the  means  specified "  and 
"  in  the  manner  described."    The  extent  of  the  article  in  the 
Bremen  Gazette  is,  that  the  wires  are  laid  "  underground  in 
coatings  of  gutta-percha,"  and  thus  insulated.      How  the 
coatings  of  gutta-percha  are  applied,  or  what  their  extent  is, 
is  not  stated,  nor  is  it  said  that  the  wire  is  ox)vered  on  all 
sides  with  the  coating,  or  that  the  covered  wire  is  flexible  or 
is  capable  of  being  suspended  on  poles  in  the  air  or  sub- 
■  merged  in  water.     The  affidavit  of  the  defendant's  expert, 
Mr.  Kenwick,  does  not  advert  to  these  considerations,  nor 
does  that  of  Mr.  Griffin,  nor  that  of  Mr.  Pope,  nor  that  of 
Professor  Doremus.     On  this  subject  the  affidavit  of  Mr. 
Burrill,  on  the  part  of  the  plaintiff,  says,  that  the  article  in 
the  Bremen  Gazette  is  substantially  identical  with  that  in 
Dingler's  Journal.    It  says,  further:  ^'Said  publication  in 
the  Bremen  Gazette  and  in  Dingler's  Polytechnic  Journal 
did  not,  in  my  opinion,  at  the  time  they  were  published,  con- 
vey any  sufficiently  intelligible  information  of  the  insulation 
of  a  wire  with  gutta-percha  in  such  form  that  it  could  be 
used  for  a  submarine  cable.    It  is  easy  now  for  us  to  think 
that  we  understand  the  exact  construction  of  the  telegraph 
line  of  Siemens  referred  to  in  those  publications.    But  this 
is  on  account  of  our  knowledge  outside  of  those  publications, 
and  not  from  any  information  derived  from  the  publications 
themselves.     The  only  statement  in  either  of  those  publica- 
tions, in  regard  to  the  construction  of  the  telegraph  line  which 
was  then  undergoing  trial,  is,  that  the  experiments  or  trials 
were  resulting  'in  favor  of  laying  the  wires  underground 
in  coatings  of  guttarpercha.'     How  those  coatings  were  to 
be  applied  is  not  stated,  nor  is  it  stated  that  the  wire  is  to  be 
wholly  encased,  as  described  in  the  Simpson  patent,  with  a 
uniform  coating  of  gutta-percha.      Obviously,  the  general 
wording  of  the  description  will  apply  to  other  modes  of  in- 
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stLlating  the  wires  than  that  described  in  the  Simpson  patent. 

*  *  *  It  thus  appears,  that  there  were  a  nnmber  of  ways 
of  ^  laying  wires  underground  in  coatings  of  gutta-percha,' 
and  no  one  of  thobe  ways,  as  at  that  time  devised,  was  a  prac- 
tical method  of  constructing  a  submarine  cable,  nor  were  any 
of  those  ways  the  mode  of  insulating  a  telegraph  cable  shown 
in  the  Simpson  patent',  to  wit,  that  of  encasing  a  wire  on  all 
sides  in  a  uniform  coating  of  gutta-percha,  and  forming  there- 
by a  '  flexible  and  convenient '  telegraph  cable.  The  extracts 
from  the  Bremen  Gazette  and  Dingler's  Polytechnic  Journal, 
therefore,  fail  to  convey  any  su£Scient  information  as  to  the 
method  of  insulating  a  telegraph  wire  with  gutta-percha  so 
as  to  fit  it  for  use  for  a  submarine  cable,  and  they  do  not  tell 
how  it  was  fitted  for  use  as  a  subterranean  telegraph."  Pro- 
fessor Morton,  in  his  affidavit  on  the  part  of  the  plaintiff, 
says :  ^^  The  extract  from  the  Bremen  Gazette  is  substantially 
identical,  so  far  as  it  purports  to  describe  any  experiments  or 
trials  with  gutta-percha,  with  the  extract  from  "Dingler^s 
Polytechnic  Journal,  which  I  examined  in  the  previous  case. 

*  *  *  In  the  previous  case  I  expressed  the  opinion,  that 
the  diescription  in  the  Polytechnic  Journal  was  insufficient  to 
enable  any  one  skilled  in  telegraphing  at  that  time  to  insulate, 
a  telegraphic  wire  with  gutta-percha,  and  I  stiU  adhere  to 
that  opinion,  and  the  opinion  applies  with  equal  force  to  the 
extract  from  the  Bremen  Gazette.  The  extracts  from  the 
Bremen  Gazette  and  from  Dingler's  Polytechnic  Journal 
merely  convey  the  information  that  experiments  were  turn- 
ing out  well  for  the  insulation  of  the  wire  with  gutta-percha. 
The  final  result  of  those  experiments  is  expressly  stated  in 
the  publications  not  to  have  been  reached,  and  no  description 
whatever  is  given  as  to  the  method  of  applying  the  insulation 
to  the  wire,  except  the  general  phrase,  that  the  wires  are  laid 
under  the  ground,  Mn  coatings  of  gutta-percha.'  At  that 
date,  in  1847  and  1848,  submarine  and  underground  teleg- 
raphy were  practically  unknown.  Experiments  had  been 
tried,  as  I  find  from  the  literature  of  the  subject,  with  many 
substances,  and  coatings  had  been  formed  of  such  substances 
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in  many  ways,  but,  up  to  that  time,  without  success.  Wires 
had  been  wrapped  with  thread  or  yam,  and  varnished,  and 
such  a  mode  of  coating  would  be  included  under  the  general 
phraseology  of  the  articles  in  the  Bremen  Gazette  and  Ding- 
ler's  Polytechnic  Journal.  Wires  had  been  laid  in  pipes  or 
channels  of  wood,  varnished  with  resinous  matter,  and  such 
a  mode  of  laying  underground  might  be  included  in  the  gen- 
eral phraseology.  Wires  had  been  laid  in  lead  pipe,  filled 
with  asphalt,  pitch,  wax,  and  other  substances,  and  such  mode 
of  coating  might  be  included.  Wires  had  been  laid  in  tubes 
which  had  coatings  of  gutta-percha  alternating  with  insulat- 
ing supports  of  earthenware,  and  this  mode  would  be  included 
in  the  general  phraseology  of  said  articles.  Coatings  might 
have  been  applied  at  intervals  along  a  line  of  telegraph  laid 
in  a  subterranean  channel  way,  which  would  insulate  the  wire 
from  the  sides  of  the  channel  way,  and  support  it  at  such  in- 
tervals. Other  modes  of  laying  wires  in  coatings  of  gutta- 
percha might  be  included  in  the  phraseology  of  said  articles, 
other  than  the  mode  of  encasing  the  wire  in  a  complete  uni- 
form coat  of  gutta-percha,  such  as  is  described  in  the  Simp- 
son patent.  While,  therefore,  it  is  easy  for  us,  at  the  present 
day,  to  suggest,  from  our  knowledge  since  acquired,  what 
Lieutenant  Siemens  might  have  done,  and  to  now  suggest 
that  his  wires  were  completely  covered,  along  their  whole 
length,  with  continuous  and  homogeneous  or  uniform  coatings 
of  gutta-percha,  yet  that  information  was  by  no  means  con- 
veyed to  the  telegraphic  world  by  the  publications  of  the 
Bremen  Gazette  and  Dingler's  Polytechnic  Journal." 

The  foregoing  observations  apply,  also,  to  the  Rutter  pat- 
ent of  December  23d,  1847,  except  that  the  wire  cords  of 
Rutter  were  flexible.  As  pointed  out  by  Mr.  Burrill,  in  his 
affidavit,  the  Rutter  patent  does  not  describe  or  suggest  the 
insulating  or  non-conducting  property  of  gutta-percha  for  use 
with  a  telegraph  wire  under  water,  nor  does  it  describe  a  wire 
completely  covered  with  a  uniform  coating  of  gutta-percha, 
and  adapted  for  use  as  a  submarine  telegraph  cable  or  even  as 
a  subterranean  cable.    Mr.  Burrill  comments  on  the  language 
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of  the  Kutter  specification,  and  says :  "  In  mj  .view,  the  spec- 
ification of  Ratter,  so  far  as  it  relates  to  the  use  of  gutta- 
percha, is  too  meagre  and  insufficient  to  convey  any  practical 
information  in  regard  to  insulating  and  covering  a  wire  with 

« 

gutta-percha  for  any  purpose,  and  contains  no  hint  of  the  use 
of  gutta-percha  as  a  submarine  or  subterranean  cable  insu- 
lator." Professor  Morton,  in  his  affidavit,  examines  the  spec- 
ification of  the  Butter  patent,  and  states,  that,  in  his  opinion, 
it  conveys  even  less  information  than  the  extracts  from  Ding- 
ler's  Journal  and  the  Bremen  Gazette.  He  also  says :  ^^  It  is 
impossible  to  gather  from  the  slight  mention  made,  in  this 
specification,  of  the  uses  of  gutta-percha,  what  the  patentee 
understood  of  its  uses  or  capacities^  and  I  am  by  no  means 
convinced  by  the  specification,  that  the  patentee  supposed 
that  gutta-percha  was  itself  an  insulating  materiaL  However 
that  may  be,  the  patent  does  not  describe  the  invention  de- 
scribed and  claimed  in  the  Simpson  patent,  of  a  wire  adapted 
for  submarine  insulation  by  being  encased  in  a  complete  and 
uniform  coating  of  gutta-percha.  A  covering  which  would 
be  '  suitable '  to  protect  a  swinging  cord  from  rain,  dust  or 
contact,  as  I  stated  in  the  former  case,  in  reference  to  the 
Wharton  patent,  would  '  not  be  at  all  likely  to  be,  and  cerr 
tainly  would  in  no  wise  necessarily  be,  equivalent  to  the  arti- 
cle produced  by  following  the  directions  of  the  Simpson  pat- 
ent, or,  indeed,  available  as  an  insulating  conductor  for  sub- 
marine use ; '  nor  would  the  suggestion  of  the  use  of  a  flat 
strap  ^  of  leather,  guttarpercha  or  other  insulating  substance 
affixed  to  the  hand  rail '  of  an  engine,  convey  any  sufficient 
information  of  a  subm.arine  cable  insulated  with  gutta-percha. 
Both  the  construction  and  conditions  of  use  suggested  in  the 
Butter  patent  are  so  essentially  different  from  those  described 
in  the  Simpson  patent,  that  no  one,  by  following  the  direc- 
tions of  the  Butter  patent,  could  intelligently  construct  Simp- 
son's insulated  cable."  He  further  states,  that,  in  his  opinion, 
the  Butter  patent,  for  the  reasons  set  forth  in  his  affidavit, 
does  not  contain  any  description  of  the  invention  described 
and  claimed  in  the  Simpson  patent. 
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It  is  pointed  out  on  the  part  of  the  plaintiff  that  Mr.  Ren- 
wicky  in  his  affidavit  for  the  defendant,  omits  to  say  that   he 
finds  in  either  the  Bremen  Gazette  or  the  Butter  patent  the 
invention  described  and  claimed  in  the  Simpson  patent  or 
that,  from  either  of  those  publications,  he  could  construct  a 
cable  insulated  with  gutta-percha  and  adapted  for  the  uses 
claimed  by  Simpson ;  and  that  the  fact  that  Mr.  Kenwick  is 
silent  on  this  point  is  entitled  to  very  great  weight  in  con- 
sidering the  force  of  these  defences.    There  is  great  force  in 
these  observations.    The  defects  in  the  affidavits  of  Mr.  Grif- 
fin and  Mr.  Pope  and  Professor  Doremus,  before  pointed  out, 
in  connection  with  the  article  in  the  Bremen  Gazette,  exist 
equally  in  regard  to  the  Butter  patent. 

The  affidavits  of  the  experts  for  the  defendant,  and  the 
argument  of  its  counsel,  are  largely  founded  on  the  erroneous 
view,  that  Simpson's  patent  is  invalid  if  he  was  not  the  first 
discoverer  of  the  insulating  property  of  gutta-percha.  It  is 
true  that,  in  the  former  case,  it  was  held,  on  the  evidence, 
that  Simpson  was  the  first  discoverer  of  the  insulating  prop- 
erty of  guttarpercha,  being  prior  to  Faraday,  and  the  publica- 
tion in  the  Dingier  Journal  not  being  an  account  of  a  com- 
pleted invention.  But,  as  before  stated,  the  claim  of  the  pat- 
ent is  not  for  that  discovery,  but  is  for  the  means  and  manner 
by  which  that  discovery  is  made  use  of,  to  construct  such  a 
cable  as  the  specification  describes,  for  such  use  as  is  speci- 
fied. 

It  appeared  in  evidence,  in  the  former  case,  that,  in  Feb- 
ruary or  March,  1848,  Simpson  was  in  Baltimore,  exhibiting 
to  Professor  Bogers,  a  gentleman  extensively  connected  with 
telegraphy,  a  piece  of  wire  covered  with  gutta-percha,  which 
he  represented  as  intended  to  be  used  under  water  at  draw- 
bridges in  rivers,  and  that  it  was  then  and  there  tested  in 
water  and  found  to  be  a  good  insulator.  This  evidence  is 
cited  in  the  decision  of  the  Court  in  the  former  case.  The 
structure  so  exhibited  at  Baltimore  was  such  a  structure  as  is 
described  in  the  Simpson  patent.  It  is  not  described  in  the 
Bremen  Gazette,  or  in  Dingler's  Journal,  or  in  the  Butter 
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patent,  or  in  Faraday's  article,  or  in  French's  letter  of  Febru- 
ary 10th,  1848.  The  evidence  as  to  what  Craven  did,  as  given 
in  the  former  case,  did  not,  in  my  judgment,  satisfactorily 
establish  a  date  for  Craven's  invention  prior  to  the  exhibition 
by  Simpson  of  such  structure  in  Baltimore.  The  evidence 
before  the  Court  in  the  former  case  and  in  this  case  shows 
that  Simpson  embodied  his  invention  in  the  form  of  a  wire 
encased  in  gutta-percha  in  contact  with  and  adhering  to  the 
wire,  so  as  to  constitute  a  flexible  cable  capable  of  the  subma- 
rine and  other  uses  set  forth  in  his  patent,  before  it  was  em- 
bodied in  such  form  by  any  one  else  in  the  United  States,  and 
before  it  was  patented  or  described  in  any  printed  publication 
by  any  one  else ;  and  that  he  originated  and  conceived  what 
he  claimed  to  have  invented.  It  is,  therefore,  not  necessary, 
in  this  case,  any  more  than  it  was  in  the  former  case,  to  con- 
sider the  question  whether  an  earlier  date  than  January  24:th, 
1848,  can  be  as^gned  to  Simpson's  invention. 

The  foregoing  views  dispose  of  the  criticisms  made  on 
Simpson's  speciiications  of  January  and  February,  1848,  for, 
the  invention  described  and  claimed  in  his  patent  as  issued 
is  shown  in  existence,  in  a  physical  structure,  in  February  or 
March,  1848,  at  a  date  earlier  than  anything  adduced  against 
it.  Irrespective  of  this,  as  the  view  adopted  in  the  decision 
in  the  former  case,  that  Simpson  meant,  in  his  first  two  spec- 
ifications, by  the  expressions  "  insoluble  India  rubber "  and 
^'  gutta-percha,"  one  and  the  same  thing,  still  appears  t^  be 
correct,  and  is  not  weakened,  but  is,  if  anything,  strengthened, 
by  what  appears  in  the  present  case,  it  is  plain,  from  an  exam- 
ination  of  the  first  two  specifications  of  Simpson,  that  the  in- 
vention claimed  by  him  in  his  patent  as  issued  is  fully  em- 
bodied in  those  specifications.  Those  specifications,  besides 
saying  that  the  metallic  wire  is  to  be  first  insulated  with  gutta- 
percha, say  that  the  wire  thus  insulated  is  to  be  covered,  that 
is,  surrounded  continuously  throughout  its  whole  length, 
with  glass  beads  socketed  together  so  as  to  form  a  close  joint, 
and  that  a  gutta-percha  tube  is  to  be  drawn  over  the  glass 
bead  chain,  and,  of  course,  surrounding  and  covering  the  wire 
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continuously  throughout  its  whole  length,  such  outer  gutta- 
percha tube  being  "  jointed,  cemented  and  banded  together  so 
as  to  be  both  water  and  air-tight."  They  also  statCj  that  it  is 
the  outer  non-conducting  gutta-percha  tube,  "  which  encases 
the  whole  chain,"  that  throws  up  an  interminable,  that  is,  im- 
passable, barrier  between  the  great  volume  of  water  outside 
of  the  tube  and  the  interior  of  the  tube,  and  thus  effectually 
confines  and  controls  the  current  of  electricity  passing  over 
the  telegraphic  wire.  They  also  state,  that  the  joints  in  the 
glass  chain  and  the  elasticity  of  the  outer  gutta-percha  tube 
make  the  whole  sufficiently  flexible  to  give  any  desired  curve. 
They  speak  distinctly  of  using  the  structure  to  conduct  elec- 
tricity through  water,  and  call  it  a  submarine  conductor  of 
electricity,  and  it  is  plain  that  Simpson  designed  it  especially 
for  submarine  use.  As  remarked  in  the  decision  in  the 
former  case,  the  specification  of  February  21st,  1848,  "  claims 
the  combination  and  arrangement  of  the  gums  (that  is,  the 
interior  insulating  layer  of  gutta  percha  and  exterior  tube  of 
gutta-percha)  around  the  wire,  as  the  controlling  power  which 
confines  the  current  of  electricity  to  the  wire,  and  prevents 
its  passing  off,  and  it  leaves  out  any  claim  to  the  glass  beads 
in  connection  with  the  gutta-percha,  whatever  operation  the 
glass  beads  may  have  as  non  conductors  of  electricity."  It  is 
manifest,  that,  in  the  structure  described  in  the  first  two  spec- 
ifications, the  interior  covering  of  gutta-percha  and  the  glass 
'  Beads  and  the  outer  tube  of  gutta-percha  are  intended  to  be 
compact  and  not  loose,  and  that  the  outer  tube  would  act  to 
insulate  the  wire  and  produce  the  described  result,  as  effect- 
ually as  if  it  were  in  close  contact  with  the  wire  or  with  the 
interior  covering  of  gutta-percha.  The  specifications  show 
that  Simpson  regarded  the  outer  tube  and  the  inner  covering 
as  both  of  them  acting  to  insulate  the  wire. 

As  Simpson's  attention  was  directed  chiefly  to  making  a 
cable  for  submarine  use,  when  he  had  produced  such  a  cable 
he  had  produced  one  which  could,  as  the  speciflcation  of  his 
patent  states,  be  '^suspended  on  poles  in  the  air,"  "or  buried 
in  the  earth,"  as  well  as  "  submerged  in  water."    Undou!)t- 
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edly,  if  the  structure  of  Simpson,  as  described  and  claimed  by 
him;  were  described  in  a  publication,  or  patented,  of  a  iite 
earlier  than  Simpson's  invention,  but  stated  to  be  made  for 
underground  or  aerial  use,  and  not  stated  to  be  made  for  sub- 
marine use,  it  could  not  be  subsequently  patented  for  submar 
rine  use.  But,  as  Simpson  was  the  first  inventor  of  such 
structure,  he  has  the  right,  under  his  patent,  to  the  exclusive 
use  of  it  for  all  telegraphic  or  electric  uses  to  which  it  is 
adapted. 

All  the  views  presented  on  the  part  of  the  defendant  are 
covered  by  the  foregoing  considerations  and  by  those  set  forth 
in  the  decision  in  the  former  case.  It  results,  that  nothing  is 
shown  to  destroy  the  force  of  such  decision  or  to  throw  such 
doubt  upon  its  correctness  as  to  deprive  it  of  the  usual  weight 
to  be  accorded  to  such  a  decision  on  a  subsequent  application 
for  a  preliminary  injunction. 

In  March,  1872,  the  former  suit  for  infringement  was 
brought  on  the  patent  against  the  Western  Union  Telegraph 
Company.  That  corporation  was  the  most  conspicuous  and 
extensive  infringer.  That  suit  was  prosecuted  with  all  rea- 
sonable diligence  by  the  plaintiff,  and  was  defended  with  care, 
research  and  zeal,  by  able  counsel.  The  bringing  and  pen- 
dency of  that  suit  was  sufficient  notice  to  all  other  infringers, 
that  the  rights  conferred  by  the  patent  were  to  be  asserted 
and  maintained.  Nothing  is  presented  which  tends  towards 
showing  any  affirmative  acquiescence  by  the  proprietors  of  the 
patent  in  the  use  by  the  defendant  in  this  case  of  the  inven- 
tion covered  by  the  patent. 

The  plaintiff,  it  appears,  exercises  the  rights  conferred  by 
his  patent,  by  granting  licenses  under  it.  On  the  2d  of  Jan- 
uary, 1879,  he  offered  to  the  defendant  a  license  under  the 
patent  on  certain  specitied  terms.  If  the  defendant  desires  to 
take  a  license  ou  reasouable  terms,  it  ought  to  be  allowed  to 
do  so.  There  are  no  data  before  the  Court  from  which  it  can 
be  determined  what  is  a  proper  license  fee  in  respect  to  the 
defendant.  The  proper  order  to  be  now  entered  in  this  case, 
is,  that  a  preliminary  injunction  issue  to  restrain  the  defend- 
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ant  from  making  the  invention  desoribed  and  claimed  in  the 
patent,  and  also  from  using  the  said  invention,  except  the 
identical  wires  and  cables  now  used  hj  it,  and  also  from  sell- 
ing, transferring,  lending,  leasing  or  parting  with  in  any  man: 
ner,  any  wires  or  cables  embodying  said  invention,  or  confer- 
ring upon  any  other  person,  persons  or  corporation,  either  in 
whole  or  in  part,  or  alone  of  in  conjunction  or  connection 
with  the  defendant,  any  use  of,  or  right  to  use,  any  such 
wires  or  cables ;  that  the  question  of  the  issuing  of  a  prelimi- 
nary injunction  to  restrain  the  further  use  of  the  identical 
gutta  percha  insulated  wires  or  cables  now  used  by  the  de- 
fendant, be  postponed  until  the  coming  in  of  the  master's  re- 
port of  evidence  to  be  ordered,  or  until  such  other  or  further 
order  as  the  Court  may  make  in  the  premises,  upon  the  appli- 
cation of  either  party ;  and  that  it  be  referred  to  Joseph  Gut- 
man,  Junior,  Esquire,  a  master  of  this  Court,  to  take  proof  to 
be  offered  by  the  plaintiff  and  any  opposing  proof  by  the  de- 
fendant, on  the  question  as  to  whether  or  not  the  license  fees 
offered  to  be  accepted  by  the  plaintiff  in  his  letter  to  the  de- 
fendant, dated  December  30th,  1878,  are  or  are  not  reasonable 
license  fees  for  the  future  use  of  the  invention  aforesaid  by 
the  defendant,  and,  if*  not,  as  to  what  other  sums  or  ratfs, 
either  greater  or  less,  are  such  reasonable  license  fees ;  and, 
also,  to  take  such  proof  as  may  be  offered  by  the  defendant^ 
and  any  opposing  proof  by  the  plaintiff,  on  the  question  as  to 
what,  if  anything,  could  be  substituted  for  the  gutta-percha 
covered  wires  now  in  use,  with  equally  beneficial  results  or 
otherwise,  and  what  would  be  the  expense  of  such  substitu- 
tion and  the  time  necessary  to  make  the  same ;  and  that  he 
take  and  report  the  evidence  on  such  questions  with  all  con- 
venient speed,  but  he  is  not  to  report  any  opinion  or  decision 
as  to  such  questions. 

BetUy  AUerbury  <6  BetUj  for  the  plaintiff. 
Porter,  Lowrey^  Soren  dk  Stones  for  the  defendant. 
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A  Teasel  carrying  fine  table  aaU  in  sacks,  witb  powdered  arsenic  in  cnalcs,  stowed 
the  arsenic  so  negligently  that,  during  the  voyage,  by  seTere  weather,  the 
casks  of  arsenic  were  broken,  so  that  the  arsenic  escaped  and  was  distribated 
on  some  of  the  sacks  and  in  the  yesseL  The  vessel,  withont  notifying  the 
consignees  of  the  salt  of  what  had  occurred,  and  without  separating  the  eacks 
with  which  the  arsenic  hnd  come  in  contact  from  the  other  sacks,  allowed  the 
sacks  to  be  iDdisoriminately  discharged,  so  that  it  was  impossible  to  make 
such  separation  afterward.  On  examination  of  a  sack  it  was  foand  that  the 
arsenic  had  penetrated  the  sack  covering  and  impregnated  the  salt.  Notbuig 
but  an  analysis  of  each  sack  could  have  determined  whether  the  salt  in  it  was 
fit  for  consumption.  The  commercial  value  of  the  salt  was  destroyed  and  it 
was  sold  for  fertilizing  purposes :  Held,  that  the  vessel  was  liable  for  the 
difference  between  the  commercial  vatue  of  the  salt,  as  sound  salt,  when  it 
was  discharged,  and  what  it  sold  for  for  fertilizing  purposes. 

(Before  Wattk,  Ch.  J.,  Southern  District  of  New  York,  July  Slst,  1879.) 

This  was  a  libel  in  rem^  filed  in  the  District  CJourt,  in 
Admiralty.     That  Court  decreed  for  the  libellant,  and  the 
claimants  appealed  to  this  Court.     The  decision  of  the  Dis- 
trict Court,  (Blatohfobd,  J.,)  was  as  follows :  "  The  libellant 
in  this  case,  Charles  A.  McDowell,  in  March,  1875,  shipped 
on  board  of  the  ship  Niagara,  at  Liverpool,  to  be  carried  to 
New  York,  1,950  sacks  of  fine  table  salt,  called  Ashton  salt, 
under  biUs  of  lading  in  the  usual  form,  which  recited  that 
the  sacks  were  received  by  the  ship  in  good  order,  and  were 
to  be  delivered  in  like  good  order.    The  Ubel  alleges  that  the 
ship  carried,  on  the  same  voyage,  about  100  kegs  of  powdered 
arsenic,  which  were  stowed  on  the  main  deck  immediately 
abaft,  and  near  to,  the  main  hatch ;  that  a  portion  of  the  salt 
was  stowed  in  the  lower  hold  abaft  the  main  hatch,  and  an- 
other portion  on  the  main  deck  abaft  the  main  hatch,  and  the 
residue  in  the  between  decks  abaft  the  main  hatch ;  that  the 
kegs  of  arsenic  were  stowed  on  the  main  deck  immediately 
between  the  salt  on  that  deck  and  the  main  hatch,  and  in  audi 
position,  that,  in  case  the  arsenic,  or  any  part  of  it,  should 
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break  loose,  or  become  scattered,  during  the  voyage,  it  would 
be  in  a  situation  to  come  in  cottact,  and  become  mixed,  with 
the  salt  on  the  same  deck,  and  with  that  in  the  hold  below 
the  place  of  stowage  of  the  arsenic ;  that  the  Kiagara  is  a 
large  vessel,  having  two  decks  below  the  spar  deck;  that, 
during  the  voyage,  the  main  hatch,  below  the  spar  deck,  re- 
mained uncovered ;  that  the  planks  of  the  two  lower  decks 
were  in  such  loose  condition  as  to  permit  the  arsenic,  if  it 
were  to  break  loose,  to  sift  through  the  cracks  of  said  decks 
and  become  mixed  with  the  salt  stowed  in  the  hold ;  that, 
during  the  voyage,  the  kegs  of  arsenic,  or  a  large  part  of 
them,  either  through  defect  of  stowage,  or  for  some  other 
cause,  became  loose  and  were  broken  to  pieces,  and  the  arsenic 
spread  over  and  sifted  through  the  said  decks,  and  down 
the  main  hatch,  and  became  scattered  throughout  those  por- 
tions of  the  vessel  in  which  the  salt  was  stowed,  to  such  ex- 
tent as  to  render  the  same,  or  a  great  part  thereof,  poisonous 
and  utterly  unsafe  and  unfit  for  use,  and  valueless,  or  nearly 
so,  and  so  that  it  became  entirely  unsafe  to  use  any  part  of  it 
for  the  purposes  for  which  it  was  intended,  or  for  any  other 
ordinary  purpose,  or  to  permit  it  to  be  sold  or  disposed  of  in 
market,  and  the  damage  to  the  salt  amounted  substantially ito 
a  total  loss  of  the  whole ;  that  the  disaster  ought  to  have  been 
guarded  against,  and  would  have  been  prevented  by  proper 
care  and  precaution  on  the  part  of  the  owners  and  master  of 
the  ship,  but  they  failed  to  exercise  such  care  and  precaution ; 
that,  by  reason  of  the  dangerous  condition  of  the  salt,  the  con- 
signees thereof  were  not  able  to  dispose  of  it  in  the  ordinary 
course  of  their  dealings,  but  have  been  obliged  to  transport 
and  stow  it  in  places  of  security,  to  prevent  the  possibility  of 
its  being  used  as  an  article  of  food,  and  the  libellant  has  there- 
by incurred  expenses  of  lighterage,  labor  and  storage  to  a  large 
amount ;  and  that  such  damage,  loss  and  charges  have  been 
occasioned  by  the  improper  receipt  and  stowage  of  the  arsenic, 
and  by  the  wrongful  acts,  defaults  and  want  of  due  care  and 
caution  of  the  owners  and  master  of  the  ship.    The  answer 
avers,  that  the  kegs  of  arsenic  were  stowed  on  the  between 
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decks  and  not  on  the  main  deck ;  that  a  portion  of  the  salt 
was  stowed  on  the  between  deAs,  abaft  the  second  stanchion 
aft  of  the  chain  locker,  and  the  piles  or  tiers  thereof  ran  back 
on  the  between  decks  to  about  midway  between  the  last  stan- 
chion and  the  forward  combings  of  the  after  hatch ;  that  a  por- 
tion of  the  salt  was  stowed  in  the  lower  hold,  extending  ^m 
the  stanchion  in  front  of  the  main-mast  back  to  the  tank  or 
chain  locker,  and  thence  aft,  and  the  remainder  of  the  salt 
was  stowed  on  the  orlop  deck,  (an  extra  deck  between  the 
lower  hold  and  the  between  decks ;)  that  all  the  salt  was 
stowed  abaft  the  main  hatch ;  that  the  sacks  of  salt  on  the  be- 
tween decks  did  not  reach  within  32  feet  of  the  arsenic,  and 
the  rows  or  tiers  of  salt  on  the  between  decks,  nearest  the 
arsenic,  were  fully  protected  by  matting,  so  as  to  render  it 
impossible  for  the  arsenic,  under  any  circumstances,  to  come 
in  contact  with  the  salt  on  the  between  decks ;  that  none  of 
the  salt  stowed  in  the  lowisr  hold  was  stowed  immediately 
•  under  the  arsenic  stowed  on  the  between  decks ;  that,  in  case 
the  arsenic,  or  any  part  of  it,  should  have  broken  loose  on  the 
voyage,  it  would  not  be  in  a  situation  to  come  in  contact  with 
the  salt  in  the  lower  hold,  except  so  far  as  small  portions  of 
the  arsenic  might  sift  through  the  floor  of  the  between  decks; 
that  none  of  the  salt  stowed  on  the  orlop  deck  conid  come  in 
contact  with  the  arsenic,  if  scattered  from  the  kegs  in  which 
it  was  contained ;  that  no  part  of  the  salt  in  the  lower  hold 
was  directly  under  the  main  hatch  for  at  least  12  feet,  such 
space  being  stowed  with  hogsheads  of  soda  ash  and  dirt  bal- 
last ;  that  there  was  an  aperture  around  the  main-mast,  where 
it  passed  through  the  between  decks,  of  small  dimensions, 
where  the  mast  wedges  worked  during  the  heavy  weather  en- 
countered on  the  voyage,  and  also  two  small  cracks,  one  on 
the  port  and  the  other  on  the  starboard  side  of  the  between 
decks,  in  the  space  on  the  floor  of  the  between  decks  abaft  the 
main  hatch,  through  which,  if  the  arsenic  were  to  break  loose, 
small  portions  of  it  might  be  sifted  and  fall  down  on  the  top 
tier  of  the  sacks  of  salt  immediately  contiguous  to  said  aper- 
ture or  cracks ;  that  30  or  40  of  the  kegs  of  arsenic  became 
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loose,  during  the  voyage,  and  were  broken  to  pieces,  not 
through  defect  of  stowage,  but  solely  on  account  of  extreme 
stress  of  weather;  that  the  only  arsenic  that  sifted  through 
the  decks  wa^  such  as  escaped  through  said  aperture  around 
the  main-mast,  and  through  the  said  two  small  cracks  on  either 
side  of  the  between  decks,  and  that  the  same  did  not  cover 
more  than  a  comparatively  small  number  of  the  sacks  of  salt 
which  were  in  the  lower  hold  immediately  under  the  main- 
mast, and  the  ends  of  the  tiers  thereof  on  the  port  and  star- 
board sides  of  the  lower  hold;  that,  as  to  those  sacks  on 
which  the  arsenic  fell,  the  salt  was  not  thereby  rendered 
poisonous  and  unsafe  and  unfit  for  use,  nor  was  it  incapable 
of  being  sold  in  market ;  that  all  proper  care  and  precaution 
were  taken  on  the  part  of  the  owners  and  master  of  the  ship, 
to  prevent  the  alleged  disaster;  and  that  at  least  1,350  bags 
of  the  salt  were  wholly  free  from  arsenic.  On  the  same  voy- 
age, there  were  shipped  by  the  same  vessel,  under  like  bills  of 
lading,  by  one  Bowen,  consigned  to  St.  John  &  Avery,  2,850 
sacks  of  fine  table  salt,  called  Marshall  salt.  The  consignor 
and  consignees  file  a  libel  against  the  vessel,  to  recover  for  a 
total  loss  of  that  salt.  The  libel  in  that  case  makes,  in  sub- 
stance, the  same  averments  as  the  libel  filed  by  McDowell,  ex- 
cept that  it  alleges  that  the  2,850  sacks  were  stowed  partly  in 
the  lower  hold  abaft  the  main  hatch,  and  another  portion  in 
the  between  decks  below  the  main  deck,  and  probably  a 
small  portion  on  the  main  deck,  all  of  it  abaft  of  the  main 
hatch.  The  answer  to  the  last  named  libel  makes,  in  sub- 
stance, the  same  averments  as  the  answer  to  the  libel  filed 
by  McDowell,  and  alleges  that  at  least  1,950  bags  of  the 
Marshall  salt  were  wholly  free  from  arsenic.  The  salt  in 
question  was  intended  solely  for  table  or  other  domestic 
use,  and  was  of  the  finest  quality,  and  commanded  a  high 
price  in  the  market.  It  was  stowed  in  the  lower  hold, 
and  on  the  between  decks,  and  on  an  intermediate  deck  called 
the  orlop  deck,  and,  in  each  case,  abaft  the  main  hatch.  On 
the  between  decks,  and  abaft  the  main  hatch,  but  forward  of 
the  salt  on  the  between  decks,  were  stowed  99  casks  of  white 
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powdered  arsenic,  each  cask  being  about  20  inches  long  and 
containing  about  300  pounds.    These  casks  were  in  three 
rows  across  the  ship,  the  heads  fore  and  aft,  each  cask  against 
the  deck  below,  nothing  on  top  of  them,  the  forward  row  up 
against  the  after  combing  of  the  main  hatch  so  far  as  such 
combing  extended  across  the  deck,  but,  outside  of  such  comb- 
ing on  each  side,  nothing  to  stay  the  casks,  nothing  to  stay 
the  after  row  aft,  the  forward  end  of  the  second  row  against 
the  after  end  of  the  first  row,  and  the  forward  and  of  the 
third  row  against  the  after  end  of  the  second  row,  the  casks 
being  chocked  by  pieces  of  wood  sidewise  and  at  the  end  of 
the  rows.     The  arsenic  occupied  a  space  of  5  feet  fore  and 
aft  directly  aft  from  the  main  hatch.    The  nearest  salt  to  the 
arsenic  on  the  between  decks  was  30  feet  aft  of  the  arsenic. 
Those  bags  of  salt  were  piled  up  all  across  the  between  decks, 
but  there  was  a  space  of  about  three  feet  between  the  top  of 
them  and  the  deck  roof  above,  and  the  bags  next  to  the 
arsenic  were  covered  from  the  deck  floor  to  the  top  of  the 
pile,  all  across,  with  pieces  of  matting,  which  lapped  over  the 
top  of  the  pile.    The  main-mast  came  up  through  the  between 
decks  in  the  30-feet  space  between  the  arsdhic  and  the  salt 
That  space  was  empty.    In  the  lower  hold  the  salt  was  piled 
to  within  about  3  feet  of  the  deck  roof  above,  on  both  the 
starboard  side  and  the  port  side,  directly  underneath  said  30 
feet  of  empty  space,  the  bags  of  salt  on  the  starboard  side 
projecting  a  little  forward  of  the  main-mast,  and  those  on  the 
port  side  projecting  as  far  forward  as  the  after  part  of  the 
main-mast.    .The  after  part  of  the  main-mast  was  16  feet  aft 
of  the  after  combing  of  the  main  hatch.     The  openings  of 
the  main  hatch  from  the  between  decks  to  the  lower  hold 
were  not  covered  during  the  voyage.     The  kegs  of  arsenic 
broke  loose  during  the  voyage,  a  large  number  of  them  had 
their  heads  broken  away,  and  the  contents  of  those  were  dis- 
charged and  scattered  all  about,  in  the  free  area  which  was 
open  in  the  between  decks  and  in  the  opening  of  the  main 
hatch.    This  tossing  about  of  the  loose  arsenic  continued  for 
a  considerable  time  before  any  of  it  could  be  secured  and  put 
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into  the  casks  again,  with  new  heads.  The  weather  was 
stormy,  and,  when  the  casks  had  been  pnt  in  place  again, 
after  a  fashion,  the  same  breaking  loose  of  casks  and  staving 
of  the  heads  of  casks  occurred  a  secoDd  time,  and  there  was 
the  same  tossing  about  of  loose  arsenic.  After  all,  there  was 
a  pile  of  loose  arsenic  in  the  between  decks,  which  remained 
there  during  the  voyage.  The  first  time  the  kegs  broke  loose, 
30  or  40  of  them  had  their  heads  broken,  and  the  loose 
arsenic  and  the  unbroken  kegs  seem  to  have  remained  free, 
for  9  days,  to  follow  the  motions  of  the  vessel,  before  any- 
thing was  done  to  secure  either  the  loose  arsenic  or  the  kegs. 
The  evidence  shows  that  the  loose  arsenic  reached  a  good 
many  of  the  bags,  and  that,  in  some,  it  penetrated  through 
the  bagging  and  mingled  with  the  salt.  To  what  extent  any 
bag  with  which  the  loose  arsenic  had  come  in  contact  was 
impregnated  by  it  could  not  be  told,  with  any  safe  reliance, 
except  by  analysis.  The  salt  and  the  arsenic  were  alike  white 
and  undistinguishable  to  the  eye.  Two  bags  of  the  salt  were 
analysed.  In  one,  arsenic  was  found,  to  such  an  extent  that 
there  might  have  been  as  much  as  3^  grains  of  arsenic  in  a 
pound  of  salt,  less  than  one  grain  of  arsenic  having  destroyed 
human  life.  In  the  other  bag,  arsenic  was  found  in  salt  taken 
carefully  from  the  centre  of  the  bag,  by  digging  down* 
Knowing  that  the  arsenic  had  so  broken  loose,  the  master  and 
officers  of  the  ship  not  only  did  not,  before  breaking  out  the 
sacks  of  salt,  or  discharging  any  of  them,  inform  the  con- 
signees of  the  salt  of  the  facts,  with  a  view  of  separating  the 
sacks  on  the  outside  of  which  the  presence  of  loose  arsenic 
could  be  detected  from  those  which  were  clean,  nor  did  they 
take  any  steps  to  make  such  separation,  but  they  discharged 
indiscriminately  sacks  which  were  clean  and  sacks  which  had 
arsenic  on  them.  There  can  be  no  doubt  that  there  were,  as 
the  sacks  lay  in  the  vessel,  after  her  arrival,  before  the  dis- 
charging of  the  sacks  commenced,  some  sacks  which  were 
dean,  untouched  by  arsenic.  How  many  there  were  can 
never  now  be  ascertained.  Then  it  was  easy  to  make  the 
separation,  because  the  arsenic  was  visible  to  the  eye  on  the 
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ontside  of  the  bag.  Bnt,  indiscriminate  discharging,  and  the 
putting  of  bags  with  arsenic  on  them  in  contact  with  clean 
bags,  during  transportation  on  lighters  and  other  handling, 
would  not  only  diffuse  the  loose  arsenic  more  widely,  and 
contaminate  and  impregnate  bags  before  clean,  but  make  it 
doubtful,  in  many  cases,  how  far  bags  before  clean  remained 
wholly  safe.  For  whatever  difficulty  thus  resulted  the  ship 
is  responsible.  The  delivery  of  the  salt  commenced,  on  the 
16th  of  April.  On  that  day  775  sacks  of  the  Marshall  salt 
were  delivered  from  the  after  hatch  to  a  lighter.  On  the 
17th,  which  was  Saturday,  600  sacks  of  the  Marshall  salt 
were  delivered  from  the  after  batch  to  another  lighter.  On 
the  same  day,  200  sacks  of  the  Marshall  salt  were  delivered 
from  the  after  hatch  to  the  lighter  Zouave,  and  300  other 
sacks  of  the  same  salt  were  delivered  to  the  same  lighter 
from  the  main  hatch,  some  from  the  lower  hold  and  some 
from  the  between  decks.  On  quite  a  number  of  those  from 
the  lower  hold  a  white  powder  was  noticed  by  the  delivery 
clerk,  and  the  captain  of  the  lighter  refused  to.  receive  those 
as  in  good  order.  The  fact  was  mentioned  to  McFarlane,  the 
master  of  the  ship,  and  the  mate,  who  must  have  known 
what  the  white  powder  was,  said,  on  the  17th,  in  the  hearing 
of  the  delivery  clerk,  that  he  would  brush  off*  the  white 
powder,  if  it  was  found  on  any  more  bags.  Tet  the  delivery 
clerk  did  not  know  until  the  19th  that  the  white  powder 
was  arsenic,  and  went  on  delivering  430  sacks  of  Ashton  salt 
on  the  19th,  until  he  was,  on  that  day,  directed  to  stop 
delivering.  No  more  were  delivered  till  the  22d.  On  the 
19th,  and  not  till  then,  the  master  of  the  ship  informed 
the  consignees  of  the  ship  of  the  breaking  loose  of  the 
arsenic,  and  of  the  delivery  of  some  of  the  salt,  and  that  he 
desired  the  consignees  of  the  salt  to  be  notified  that  some  of 
the  arsenic  might  have  got  on  to  the  salt.  Thereupon,  the 
master,  with  Mr.  Smith,  the  representative  of  the  ship,  called 
on  the  consignees  of  the  Ashton  salt,  and  notified  them  that 
there  had  been  arsenic  on  .the  ship,  and  that  a  large  portion 
of  it  had  got  loose.     The  Ashton  salt  had  been  sold  to 
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arrive  and  was  being  deKvered  to  the  purchaser.  The  con- 
signees of  the  salt  told  the  master  and  Mr.  Smith  to  stop  dis- 
charging, and  then  took  legal  advice,  and  then  notified  the  pur- 
chaser to  prevent  the  use  of  any  of  the  salt.  The  action  of 
those  in  charge  of  the  ship  had  made  it  impossible  to  tell, 
without  chemical  analysis,  which  of  the  sacks  already  deliv- 
ered were  affected  by  arsenic  and  which  were  not.  Such 
analysis  would  have  cost  more  than  the  value  of  the  salt 
The  consignees  of  the  Ashton  salt  at  once  employed  a  chem- 
ist, Professor  Doremus,  who  went  to  the  ship  on  the  21st, 
and  inspected  the  between  decks  and  the  lower  hold,  and  the 
remaining  sacks  of  salt  and  the  kegs  of  arsenic  and  the  loose 
arsenic,  and  took  various  samples  for  analysis.  At  that  time 
2.205  bags,  out  of  4,800,  had  been  delivered.  The  result  of 
the  examination  and  analysis  by  Professor  Dorenius  was,  that 
he  advised  the  consignees  of  the  salt,  that  all  the  salt  which 
came  on  the  ship  ought  to  be  used  solely  for  purposes  where 
human  life  would  not  be  endangered.  After  that  the  rest  of 
the  salt  was  discharged  and  stored  separately,  and  every  bag 
that  had  been  before  discharged  was  put  with  it.  The  whole 
remained  for  a  year  and  was  then  sold  for  manure,  under  an 
arrangement  between  the  parties.  It  satisfactorily  appears, 
from  the  analyses  of  the  specimens  and  articles  from  differ- 
ent parts  of  the  vessel,  made  by  Professor  Doremus  and  Mr, 
Waller,  another  chemist,  and  from  their  testimony,  that  the 
loose  arsenic  had  diffased  itself  quite  extensively  through  the 
vessel,  and' had  penetrated  through  some  of  the  sacks  into  the 
salt.  The  sack  analysed  by  Mr.  Waller  appeared  to  him  to  be 
clean  on  the  outside,  yet  he  found  arsenic  in  it.  Professor 
Chandler,  a  chemist,  and  president  of  the  Board  of  Health, 
made,  at  the  vessel,  a  like  examination  to  that  which  Professor 
Doremus  made,  and  caused  the  specimens  to  be  taken  which 
Mr.  Waller  analysed,  and,  on  Mr.  Waller's  report,  was  of 
opinion  that  no  harm  could  come  from  the  use  of  the  salt, 
because  no  one  person  would  consume  enough  of  the  salt  to 
appropriate  to  himself  arsenic  enough  to  be  hurtful.  It  is 
contended,  for  the  claimants,  that,  on  the  evidence,  there  was 
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no  ground  for  any  reasonable  suppoBition  that  the  salt  in  the 
between  decks  could  have  been  at  all  impregnated  with  the 
arsenic,  or  that  any  portion  of  the  salt  in  the  lower  hold 
could  have  been  so  impregnated,  except  what  was  in  the  lower 
hold  directly  under  the  space  on  the  between  decks  between 
the  after  combing  of  the  main  hatch  and  the  salt  on  the  be- 
tween decks;  that  the  master  of  the  vessel  had  no  reason 
for  supposing,  when  he  commenced  the  delivery  of  the  salt, 
that  the  arsenic  had  contaminated  any  of  the  bags  of  salt 
other  than  some  in  the  lower  hold,  near  the  main  hatch ;  and 
that,  therefore,  the  master  was  guilty  of  no  negligence  in  not 
giving  notice  to  the  consignees  of  the  salt,  of  what  had  oc- 
curred, before  delivering  any  of  the  salt.     The  answer  to  this 
view  is,  that  it  was  the  duty  of  those  in  charge  of  the  ship  to 
take  care  that  such  bags  of  the  salt  as  were  clearly  and  beyond 
question  free  from  signs  of  arsenic,  and  so  situated  that 
arsenic  coald  not  have  reached  them,  and  uncontaminated,  in 
fact,  by  arsenic,  should,  during  discharge,  and  aftjer  discharge, 
be  kept  separate  from  the  other  bags.   No  reasonable  man  on 
the  ship  could,  after  what  had  occurred,  expect  that  there 
were  not  some  bags  which  the  loose  arsenic  had  reached. 
Perhaps  the  separation  referred  to  might  have  been  effected 
by  the  officers  of  the  ship,  without  notifying  the  consignees 
of  the  salt,  by  some  such  method  as  taking  all  the  salt  out  of 
the  vessel,  and  separating  it  as  it  came  out,  and  not  parting 
with  the  custody  of  any  of  it  till  all  of  it  was  taken  out  and 
separated.     But,  it  was  hardly  possible  that  notice  of  the 
presence  of  arsenic  on  the  bags  should  faQ  to  reach  the  con- 
signees of  the  salt,  when  bags  with  arsenic  on  them  should 
be  delivered  to  them ;  and  it  was  the  dictate  of  plain  pra- 
dence  and  ordinary  common  sense  to  notify  the  consignees  of 
the  salt  before  tsJdng  any  of  the  bags  out  of  the  vessel,  in 
order   that  they  might  co-operate  in  making  the  proper 
separation,  if  it  could  be  made.    As  it  was,  the  neglect 
of  the  master  produced  the  consequences  which  ensued,  and 
was  a  gross  wrong  to  the  owners  of  the  vessel,  and  the  own- 
ers of  the  salt,  and  the  entire  community,  who  might  very  well, 
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some  of  them,  baveactuaUj  consumed  some  of  the  salt  and  some 
of  the  arsenic  with  it,  but  for  the  prompt  action  of  the  con- 
signees of  the  salt.   It  is  also  urged,  for  the  claimants,  that  the 
libellants  were  not  prejudiced  by  the  want  of  notice  before  the 
discharge  of  any  of  the  salt,  because  it  must  be  assumed  that 
they  would  have  rejected  all  of  the  salt,  on  the  ground,  that, 
although  there  were  no  visible  traces  of  arsenic  on  the  out- 
side of  some  of  the  bags,  it  might  have  penetrated  through 
the  tissue  of  the  bags.    The  answer  to  this  suggestion  is,  that 
the  giving  of  the  notice,  followed  by  a  careful  separation  of 
the  bags,  would  have  enabled  the  Court  to  determine  which 
of  the  bags  were  free  from  arsenic,  or  to  determine  that  none 
were  free,  or  to  determine  that  it  was  impossible  to  say  which 
were  free,  or  that  any  were  free.   The  claimants  also  contend, 
that  the  course  taken  by  the  libellants,  after  they  received  the 
notice  from  the  master,  was  calculated  to  create  the  belief 
that  all  of  the  salt  was  contaminated  by  arsenic,  and,  there- 
fore, unlit  for  consumption,  and  that  such  cause  destroyed  the 
commercial  value  of  the  salt.     It  is  shown,  that  the  master,  at 
the  time  he  notified  the  consignees  of  the  Ashton  salt,  noti- 
fied, also,  the  consignees  of  the  Marshall  salt,  and  said  to  the 
latter,  that  he  was  afraid  the  salt  was  impregnated  with  the 
arsenic,  and  advised  them  not  to  have  it  used,  or  anything 
done  with  it,  until  an  examination  could  be  made.    As  some 
of  the  salt  had  been  delivered,  the  only  way  to  follow  and 
give  eflEect  to  the  advice  of  the  master  was  to  notify  those 
persons  who  had  the  salt  not  to  use  it,  and,  of  course,  the 
reason  why  must  be  stated — ^the  reason  given  by  the  master — 
the  fear  that  the  salt  was  impregnated  with  arsenic.    There- 
fore, the  course  taken  by  the  consignees  of  the  salt  was  the 
course  suggested  by  the  master,  who  best  knew  what  had 
happened  on  the  vessel,  and  the  master's  advice  was  sanc- 
tioned by  Mr.  Smith,  who  represented  the  consignees  of  the 
ship.    The  expert  testimony  of  one  of  the  principal  dealers 
in  salt  in  the  city  of  New  York,  and  which  is  not  contradicted, 
is,  that,  on  the  facts  proved  in  this  case,  the  whole  of  the  salt 
was  unmerchantable,  as  table  salt,  unless  there  were  some 
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means  of  being  satisfied  that  there  was  not  arsenic  enongh  in 
the  salt  to  be  injurious ;  that  an  indiscriminate  delivery  of  the 
salt,  with  arsenic  on  some  of  the  bags,  would  destroy  the 
conmiercial  character  of  the  whole  of  the  salt ;  and  that  he 
would  not  buy  the  salt,  to  sell  it  again,  unless  he  could  satisfy 
himself  that  the  arsenic  had  not  come  in  contact  with  it.  In 
view  of  this,  I  see  no  ground  for  the  suggestion  made  against 
the  libellants,  that  they  negligently  or  wilfully  allowed  the 
damages  to  be  unnecessarily  enhanced.  I  should  rather  be 
inclined  to  say  that  the  master  of  the  ship  negligently  caused 
the  damages  to  be  unnecessarily  enhanced.  The  claimants 
further  urge,  that  the  libellants  must  have  known,  that,  if  it 
were  once  bruited  abroad,  that  arsenic,  to  any  extent,  had 
been  discovered  on  the  sacks  of  salt,  rumor  would  magnify 
the  injury,  and  the  value  of  the  salt  would  practically  be  de- 
stroyed ;  that  the  course  which  they  took  virtually  proclaimed 
to  the  community  that  all  the  salt  which  had  come,  and  was 
coming,  from  the  vessel  was  poisonous  and  unfit  for  con- 
sumption ;  that  what  the  libellants  ought  to  have  done,  when 
informed  by  the  master  of  the  presence  of  arsenic  on  some 
of  the  sacks,  was,  to  invite  the  consignees  of  .the  ship  to  unite 
with  them  in  having  an  examination  of  the  salt  and  of  all  the 
circumstances  of  the  case  made  by  medical  or  chemical  experts, 
who  would  have  certified  that  all  of  the  salt,  except,  perhaps, 
a  very  few  sacks,  might  safely  have  been  used  for  edible  pm> 
poses,  and,  on  such  a  certificate,  the  salt  could  have  been  sold 
for,  at  least,  a  better  price  than  it  brought  when  sold  for 
manure ;  and  that,  on  the  facts  of  the  case,  the  libellants  can- 
not be  allowed  to  urge  the  damage  done  to  the  commercial 
reputation  of  the  salt,  but  can  recover  Only  such  damages  as 
they  can  show  they  have  actually  sustained  by  the  incorpora- 
tion of  arsenic  with  the  salt  in  the  sacks,  to  such  an  extent  as 
to  render  the  salt  unfit  for  sale.  The  course  taken  by  the 
libellants  was  not  only  a  proper  one,  and  the  only  proper  one, 
in  view  of  the  circumstances  of  the  case,  but  was  a  course 
suggested  by  the  master  of  the  vessel.  They  could  do  noth- 
ing but  recall  the  salt  which  had  gone  out,  as  those  in  chai^ 
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of  the  ship  had  deprived  them  of  any  means  of  identifying 
the  contaminated  bags  which  were  out  of  the  ship.  Why,  if 
it  were  at  all  possible  to  separate  contaminated  bags  from  nn- 
contaniinated  bags,  in  discharging  the  rest  of  the  bags,  that 
was  not  done  by  those  in  charge  of  the  ship,  does- not  appear. 
No  evidence  is  given  that  they  made  such  separation  or  at- 
tempted to  make  it.  Whether  the  failure  to  do  so  arose  from 
inability  or  from  neglect,  the  resnlt  is  the  same.  Under  the 
circumstances  of  the  case,  it  was  the  duty  of  the  ship,  as  it 
had  the  means  of  doing  so,  to  separate  and  set  apart  the  bags 
which  appeared  externally  to  have  come  in  contact  with  the 
arsenic,  and  to  do  that  bag  by  bag,  as  each  bag  was  broken 
out  from  the  bulk.  Then,  a  certificate  of  a  chemical  expert 
as  to  {he  rest  of  the  bags  might  have  been  of  some  value. 
As  it  was,  the  ship  drove  the  libellants  to  a  chemical  analysis 
of  each  bag,  or  a  reckless  sale  of  all  the  bags,  with  a  conceal- 
ment of  the  facts  of  the  case.  They  were  not  bound  to  take 
either  course.  Those  in  charge  of  the  ship  destroyed  the 
commercial  value  of  the  salt,  as  t^ble  salt,  by  the  course  they 
pursued,  and  the  ship  must  respond  for  the  damages,  on  the 
basis  of  the  difference  between  the  value  of  the  salt  in  the 
market  of  New  York  as  table  salt,  and  what  it  in  fact  brought, 
on  its  sale.  Let  a  decree  to  the  above  effect  be  entered  in 
each  case,  with  costs,  with  a  reference  to  ascertain  such  dam- 
ages.'' 

This  Court  found  the  following  facts:  "The  ship  Ni- 
agara sailed  from  Liverpool  for  New  York  on  the  2d  of 
March,  1875,  having  on  board  a  cargo  consisting  of  fine  table 
salt,  soda  ash  and  arsenic.  The  salt  was  in  sacks  and  con- 
sisted of  two  lots,  one  branded  "  Ashton,"  containing  1,950 
sacks,  and  the  other  branded  "  Marshall,"  and  containing 
2,850  sacks.  Both  lots  were  of  superior  quality  and  intended 
for  edible  and  other  domestic  uses.  The  libellant  was  the 
owner  of  the  Ashton  brand.  Both  shipments  were  made  in 
good  order,  under  bills  of  lading  in  the  usual  form.  The 
Ashton  lot  was  consigned  to  Samuel  Thompson's  Nephew  & 
Co.,  in  New  York,  who  were  the  agents  for  its  sale  in  that 
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market,  and  the  Marshall  lot  to  St.  John  &  Avery.  The  ship 
had  two  decks  besides  her  main  or  spar  deck.  The  first  above 
the  lower  hold  was  known  as  the  orlop  deck,  and  the  other, 
which  was  next  below  the  main  deck,  as  between  decks.  The 
salt  was  all  stowed  in  tiers  across  the  vessel,  abaft  the  main- 
mast, on  the  two  decks  and  in  the  lower  hold.  The  different 
brands  were  not  kept  separate.  That  stowed  between  decks 
extended  from  a  point  thirty-five  feet  abaft  the  main  hatch 
to,  or  a  little  aft  of,  the  first  stanchion  forward  of  the  after 
hatch.  About  seven  hnndred  sacks  were  stowed  on  the  orlop 
deck.  That  in  the  lower  liold  commenced  at,  or  a  little  for- 
ward of,  the  main-mast  and  extended  aft  to  the  tank.  On 
the  orlop  deck  and  between  ddcks  it  was  piled  so  that  a  space 
varying  from  eighteen  inches  to  three  feet  was  left  between 
it  and  the  deck  beams  above.  In  the  lower  hold  it  was  piled 
nearer  the  deck  beams,  but  still  a  very  considerable  space  was 
left  between  them  and  the  salt.  Tlie  orlop  deck,  aft  of  the 
main  hatch,  did  not  extend  as  far  forward  as  the  main-mast, 
and  the  sacks  beyond  it  were  piled  from  tbe  lower  hold  up 
even  with  those  on  the  orlop  deck.  Between  decks  the  for- 
ward end  of  the  sacks  toward  the  main  hatch  was  covered 
with  a  matting  reaching  from  the  deck  and  lapping  over  the 
top.  It  was  held  in  place  on  deck  with  loose  pieces  of  wood. 
Neitlier  the  between  deck  nor  the  orlop  deck  were  perfectly 
tight,  but,  in  some  places,  especially  in  the  wings,  there  were 
cracks  through  which  fine  substances  would  pass.  The  main- 
mast was  fifteen  or  sixteen  feet  abaft  the  main  hatch,  and 
around  this,  while  the  ship  was  working,  like  substances  could 
pass.  The  main  hatch,  below  the  main  or  spar  deck,  was  open 
down  to  the  lower  hold,  during  the  entire  voyage.  The  salt 
was  piled  in  tiers,  one  sack  above  another,  as  close  as  it  bould 
be.  The  arsenic  was  pulverized  and  white.  It  was  only  a 
little  coarser  than  flour,  and  could  not  be  readily  distin- 
guished from  the  salt  when  the  two  were  mixed.  It  was 
packed  in  one  hundred  casks,  weighing  from  three  to  four 
hundred  pounds  each.  It  was  stowed  between  decks,  in  three 
tiers  of  thirty-three  casks  each  and  one  cask  over ;  each  tier 
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extending  entirely  across  the  ship.  The  first  tier  commenced 
at  the  combing  of  the  main  hatch,  and  the  three  reached 
about  five  feet  aft.  The  casks  were  all  laid  on  deck,  sup- 
ported by  pieces  of  wood  and  chocked,  but  there  was  nothing 
to  hold  them  down  to  place,  or  to  keep  them  from  working 
fore  and  aft  in  a  sea.  This  was  bad  stowage,  and  was  entire- 
ly insufficient  to  keep  the  casks  from  breaking  away  when  the 
ship  rolled  in  heavy  weather.  The  soda  ash  was  stowed  for- 
ward of  the  main  hatch  in  the  lower  hold  and  the  between 
decks.  The  space  between  decks  from  the  arsenic  to  the 
salt  was  unoccupied,  except  by  the  chain  boxes.  On  the  10th 
of  March  the  ship  was  overtaken  by  a  severe  storm,  which 
lasted  six  days,  and  caused  her  to  roll  and  pitch  very  heavily. 
Soon  after  it  commenced,  the  arsenic,  on  account  of  its  bad 
stowage,  broke  away,  and  was  thrown  about  on  deck  from 
side  to  side  with  very  great  violence.  About  forty  of  the 
casks  had  one  or  both  the  heads  broken  out,  and  the  contents, 
in  whole  or  in  part,  were  scattered  around  on  deck.  Nothing 
could  be  done  towards  the  re-stowage  until  after  the  storm 
was  over,  as  it  was  unsafe  to  open  the  hatches,  and  danger- 
ous to  work  below  while  the  ship  was  pitching  and  tossing  so 
heavily.  The  third  day  after  the  storm  abated  the  arsenic 
was  put  back  into  the  casks  and  the  deck  swept  up.  The 
heads  of  about  twenty  of  the  casks  were  replaced,  but  the 
others  were  so  badly  broken  that  this  could  not  be  done  with 
them.  The  casks  were  then  stowed  between  the  chain  box  and 
the  sides  of  the  ship,  some  of  them  standing  on  end.  They 
were  blocked  up  as  well  as  they  could  be  with  wood.  On 
the  24th  of  March  another  storm  came  on  and  the  arsenic 
again  broke  adrift.  This  time  about  the  same  number  of 
casks  were  stove,  and  the  contents  scattered  about  the  deck. 
The  largest  part,  however,  was  found  in  the  wings.  Four  of 
the  casks  were  so  badly  broken  that  they  could  not  be  again 
used.  When  the  gale  abated,  all  the  arsenic  that  the  casks 
would  hold  was  put  back,  and  the  remainder  swept  into  a  pile 
on  deck,  a  little  abaft  the  main-mast  and  between  that  and 
the  side  of  the  ship,  and  covered  with  matting  kept  in  place 
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by  pieces  of  wood.    Ten  or  twelve  of  the  casks  could  not  be 
headed  np  in  one  end.     The  casks  were  again  stowed,  some 
of  them  standing  on  end,  between  the  chain  box  and  the  sides 
of  the  ship.     There  was  nothing  between  the  loose  arsenic  in 
the  pile  and  the  deck.     The  vessel  arrived  in  New  York,  with- 
out having  experienced  any  further  heavy  weather,  on  the 
4th  of  April.    No  report  whatever  was  then  made  to  the  con- 
signees of  the  salt,  of  what  had  occurred  on  the  voyage.    The 
soda  ash  and  arsenic  were  discharged  from  the  forward  and 
main  hatches  before  any  of  the  salt  was  taken  ont.    Ne^ 
casks  were  procured  to  replace  tliose  that  had  been  broken  np, 
and  the  others  were  repaired.     After  this,  the  discharge  of 
the  salt  was  commenced  from  the  after  hatch.    All  of  the 
Ashton  salt,  and  a  part  of  the  Marshall,  had  been  sold  to  ar- 
rive.   The  delivery  commenced  on  the  1 6th  of  April,  and  the 
salt  was  taken  first  from  the  orlop  deck  and  between  decks, 
and  then  from  the  lower  hold.     Seven  hundred  and  seventy- 
five  sacks  of  the  Marshall  salt  were  put  out  on  the  16th.  and 
five  hundred  on  the  IVth,  all  of  which  came  from  the  after 
hatch.     On  the  ITth,  also,  a  lighter  came  alongside  for  an- 
other load  of  the  Marshall  salt.    About  two  hundred  sacks, 
for  this  load,  were  taken  out  of  the  after  hatch,  and,  no  more 
of  the  Marshall  brand  being  accessible  from  that  hatch,  the 
main  hatch  was  opened,  and  the  remainder  of  a  load  of  five 
hundred  sacks  taken  from  there.     As  the  sacks  were  coming 
out  of  the  main  hatch,  the  captain  of  the  lighter  discovered 
on  some  of  them  a  white  powder  and  objected  to  receipting 
in  good  order.    This  powder  proved  to  be  arsenic.     The 
mate,  who  was  superintending  the  getting  out  of  the  cargo,  at 
once  reported  what  had  been  discovered,  to  the  captain.     This 
was  Saturday  afternoon,  and  the  captain,  suspecting  that  the 
powder  was  arsenic,  went  to  the  office  of  the  ship's  consigneeft, 
to  consult  with  them.    They  had  left,  however,  before  he  ar- 
rived and  nothing  more  was  done  until  Monday  morning. 
The  lighter  finished  taking  on  her  load  that  night.     About 
ten  o'clock  Monday  morning  the  captain  had  an  interview 
with  his  consignees,  and,  upon  their  advice,  he  went  to  the 
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coDBignees  of  the  salt  and  told  them  what  had  occurred,  at 
the  same  time  saying  he  found  some  of  the  salt  had  become 
impregnated  with  the  arsenic.  One  of  the  consignees  of  the 
salt  went  at  once  to  the  ship,  to  stop  further  deliveries.  At 
tliat  time,  1,775  sacks  of  the  Marshall  brand  had  been  deliv- 
ered and  had  actually  gone  into  store.  This  included  the 
two  or  three  hundred  sacks  that  had  been  taken  out  of  the 
main  hatch.  One  hundred  and  thirty  sacks  of  the  Ashton 
brand,  taken  out  of  the  main  hatch,  had  been  delivered  upon 
drays,  and  three  hundred  had  been  loaded  on  a  lighter  along- 
side. AU,  or  nearly  all,  save  the  three  hundred  sacks  on  the 
lighter,  had  actually  gone  into  store.  No  attempt  was  made 
to  keep  that  which  had  arsenic  upon  it  separate  from  the  rest, 
but  it  was  thrown  together  indiscriminately.  After  the  de- 
livery had  been  stopped,  an  expert  was  employed  by  the  con- 
signees of  the  salt,  to  make  a  thorough  examination  of  the 
vessel  and  such  of  the  cargo  as  remained  on  board.  Arsenic, 
in  the  form  of  dust,  was  found  pretty  generally  diffused 
throughout  the  ship,  from  the  main  hatch  aft  about  twenty- 
five  feet.  It  was  found  on  projecting  timbers,  on  the  floor, 
in  some  places,  on  rough  places  in  the  ceiling  of  the  ship,  and 
in  the  matting.  It  was  found  on  very  many  of  the  sacks,  in 
appreciable  quantities.  The  sacks  in  the  wings  and  around 
the  main-mast  were  the  most  affected.  In  some  instances  it 
stood  half  an  inch  thick  on  the  sacks.  Some  of  the  sacks  were 
only  touched  on  the  ends.  On  some  it  extended  several 
inches,  and  on  others  the  whole  upper  half  was  covered.  The 
point  furthest  aft,  where  any  arsenic  was  found,  was  twelve 
feet  beyond  the  fifth  tier  of  sacks,  in  a  piece  of  matting  used 
for  covering,  and  on  the  sacks  as  far  as  the  sixth  tier.  ITie 
tiers  beyond  the  -sixth  had  mostly  been  removed.  It  had  evi- 
dently sifted  through  the  cracks  in  the  decks  and  the  opening 
around  the  mast.  One  of  the  sacks  was  taken  out  and  opened. 
Samples  were  taken  from  the  outside  and  the  middle  of  this 
package,  and  analyzed.  In  all  arsenic  was  found  in  appre- 
ciable quantities.  On  the  23d  of  April  the  expert  reported  to 
the  consignees  as  follows :  *'  70  Union  Place,  April  23d,  1876, 
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Messrs.  Webster  &  St.  John :  Gentlemen :  The  day  I  accom- 
panied you  (April  2l8t,  1876)  to  visit  the  ship  Niagara,  Pier 
47,  East  Biver,  I  obtained  dust  bmshed  from  sacks  of  salt 
stowed  near  the  main  hatch  in  the  lower  deck  of  said  vessel ; 
also,  from  sacks  in  the  orlop  deck ;  also,  from  near  the  main- 
mast ;  also,  a  white  powder  from  the  after  part  of  the  comb- 
ings of  the  main  hatch ;  also,  a  piece  of  matting  from  around 
the  lowest  part  of  the  main-mast ;  also,  another  piece  of  mat- 
ting from  the  starboard  wing  of  the  ship  in  the  lower  hold, 
said  matting  being  used  to  protect  the  bags  from  being  soiled. 
On  submitting  these  to  chemical  analysis  I  found  arsenic  in 
all  of  them.  The  matting  was  thoroughly  impregnated  with 
the  powdered  arsenic.  It  had  sifted  through  every  portion 
of  it.  On  Thursday,  the  22d  inst.,  I  received  at  the  City  Col- 
lege, from  John  Welsh,  truckman  of  Messrs.  St.  John  & 
Avery,  a  sack  of  "  Marshall"  salt,  which  he  stated  he  saw  taken 
out  of  the  middle  hatch  of  the  Niagara  by  the  mate  of  the 
vessel,  assisted  by  three  men,  and  in  the  presence  of  Mr.  Col- 
lins, salesman  of  the  before-mentioned  firm.  I  found  the  sack 
of  salt  covered,  in  great  part^  with  a  white  powder,  which,  on 
analysis,  proved  to  be  arsenic.  It  was  so  liberally  distributed 
that  the  slightest  touch  caused  its  removal.  I  carefully  cut 
open  the  sack,  laid  back  the  cat  sides,  and  removed  a  portion 
of  the  salt  from  different  parts.  I  dissolved  the  samples  thus 
obtained  in  water,  and,  by  various  chemical  tests,  obtained 
arsenic  from  the  salt,  thus  demonstrating  that,  notwithstand- 
ing the  compact  texture  of  the  sack,  the  arsenic  had  sifted 
through.  From  these  examinations,  I  am  of  the  opinion,  1st. 
That  arsenic,  in  the  form  of  a  powder,  has  been  distributed 
through  the  holds  of  the  ship  Niagara.  2d.  That  the  white 
powder  on  many  of  the  sacks  of  salt  is  arsenic*  3d.  That  the 
arsenic  has  sifted  through  the  tissue  of  such  sacks,  and  has 
contaminated  the  salt  contained  therein.  4th.  That,  in  con- 
sequence of  this  poisonous  admixture,  said  salt  should  not  be 
used  for  edible  purposes,  as,  in  the  household,  the  salting  of 
butter,  the  preservation  of  meat,  &c.,  &c.  5th.  That,  since 
the  arsenical  powder  covers  the  sacks  to  so  large  an  extent, 
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and  is  so  easily  removed,  said  sacks  should  not  be  conveyed 
with  or  stored  where  articles  used  for  food  may  be  contam- 
inated by  the  fine  arsenical  dust  necessarily  discharged  in  or- 
dinary handling  of  the  sacks.  6th.  That,  from  the  fact  of  the 
discovery  of  arsenic  on  the  lower  part  of  the  main-mast,  and 
in  the  matting  covering  the  same,  and  in  the  matting  obtained 
from  one  of  the  wings  of  the  vessel,  in  the  lower  hold,  and  in 
the  dust  from  some  of  the  sacks  of  salt  there  stowed,  this 
poison  has  gained  access  to  this  part  of  the  ship.  7th.  That, 
from  the  discovery  of  arsenic  in  the  dustings  of  sacks  of  salt 
near  the  main  hatch,  in  the  lower  hold  of  the  ship,  though 
less  in  amount  than  found  on  those  in  the  upper  hold,  still 
said  sacks  and  their  contents  are  not  free  from  contamination. 
8th.  That,  inasmuch  as  I  have  learned  from  one  of  the  officers 
of  the  ship  Niagara,  that  about  three  thousand  sacks  of  salt 
have  been  removed  from  the  vessel,  in  my  opinion,  those 
powdered  with  arsenic  may  have  contaminated  others  com- 
paratively free  therefrom.  Hence,  without  a  chemical 
analysis  of  the  contents  of  each  sack,  it  would  be  impossible 
to  predicate  which  are  free  from  this  poison.  9.  That  many 
sacks  of  salt  in  the  hold  of  the  vessel  on  the  2l8t  of  April  are 
probably  uncontaminated,  but,  in  my  opinion,  it  would  be 
wise,  as  a  matter  of  precaution,  not  to  use  the  said  salt  as  a  con- 
diment, or  in  any  articles  of  diet.  Furthermore,  I  have 
learned  from  the  captain  of  the  Niagara  that  one  hundred 
kegs  of  arsenic  were  stowed  near  the  main  hatch  in  the  upper 
hold  of  said  ship,  and  that,  during  two  severe  storms,  on  the 
passage  from  Liverpool,  nearly  the  half  of  said  kegs  were 
broken,  and  their  poisonous  contents  scattered,  and,  as  I  have 
found  said  arsenic  disseminated,  in  a  pulverulent  form,  in  the 
holds  of  the  vessel,  even  passing  in  considerable  quantities 
between  the  main-mast  and  the  deck,  and  through  crevices  in 
the  deck  to  the  lower  holds,  and  as  it  is  known  that  from  one 
to  five  graiiiB  of  arBenic  may  produce  fatal  results  in  the  hn- 
man  being,  from  my  experience  as  a  toxicologist,  I  am  of  the 
opinion  that  all  the  salt  imported  by  the  ship  Niagara,  during 
her  last  voyage  from  Liverpool,  should  be  used  solely  for  pur- 
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poses  where  life  would  not  be  endangered.  I  have  the  honor 
to  remain  your  obt.  servt.,  R.  Ogden  Doremus."  The  ex- 
pert, as  a  witness  in  the  cause,  substantially  reiterated  the 
statements  in  his  report.  On  the  receipt  of  this  report,  the 
consignees  declined  receiving  any  more  of  the  salt,  and 
stopped  the  sale  of  that  which  had  been  delivered.  A  few 
days  afterwards,  the  agents  of  the  ship  called  upon  Charles  F. 
Chandler,  Professor  of  Chemistry  in  Columbia  College  and 
President  of  the  Board  of  Health,  to  make  an  examination  of 
the  ship  and  the  cargo  on  board.  He  carefully  inspected  the 
vessel  and  took  samples,  which  were  analyzed  for  him  by  the 
chemist  of  the  Board  of  Health.  He  also  selected  one  of  the 
sacks  for  examination,  and  parts  of  its  contents  were  analyzed. 
Arsenic  was  found  in  the  salt,  but  he  was  of  the  opinion  that 
there  was  not  danger  of  harm  coming  from  the  use  of  the 
salt,  and,  therefore,  as  a  member  of  the  Board  of  Health,  did 
not  •condemn  it.  When  these  examinations  were  made,  near- 
ly all  of  the  salt  had  been  removed  from  the  orlop  deck  and 
the  between  decks,  and  many  of  the  tiers  in  the  lower  hold 
had  been  broken  up,  in  selecting  out  the  different  brands 
to  fill  the  various  delivery  orders,  and  there  was  no  way  of 
determining  the  actual  condition  of  the  sacks  which  had  been 
discharged,  except  by  chemical  analysis,  the  expense  of  which 
would  be  more  than  the  salt  would  be  worth  afterwards. 
Soon  after  the  last  report  of  the  examiners  was  made,  the  re- 
mainder of  the  salt  was  discharged  and  placed  in  store,  under  an 
amicable  arrangement,  for  that  purpose,  between  the  parties. 
-All  that  which  had  been  before  delivered  was  collected  and 
placed  in  the  same  store.  It  remained  there  for  something 
more  than  a  year,  when,  under  another  arrangement  between 
the  parties,  it  was  sold  for  fertilizing  purposes.  The  loss  on  the 
Ashton  salt,  by  this  sale,  it  was  agreed  between  the  parties, 
amounted,  at  the  date  of  the  decree  below,  January  3d,  1878, 
to  five  thousand  three  hundred  and  eight  ^/^  dollars.  After 
the  salt  had  been  placed  in  store,  under  the  arrangement  be- 
tween the  parties,  the  libeUant  refused  to  permit  the  re- 
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spondents  to  put  it  on  the  market  for  Bale,  to  go  into  con- 
sumption." 

John  E.  Parsons^  for  the  libellant. 

Henry  Nicdll^  for  the  claimants. 

WArrE,  Ch.  J.  It  was  conceded,  npon  the  argument  in 
this  Court,  that  the  arsenic  was  badly  stowed,  and  that  the 
shijp  was  liable  to  the  extent  it  could  be  shown  the  salt  had 
been  actually  impregnated  with  the  poison.  The  whole  con- 
troversy here  has  been  in  respect  to  the  amount  of  damages. 
On  the  part  of  the  ship,  it  is  claimed  that  the  sacks  which  had 
come  in  contact  with  the  arsenic  should  have  been  separated 
from  those  that  had  not,  and  that  the  good  should  have  been 
sold  as  sound,  the  others  only  being  condemned.  Undoubt- 
edly, a  very  large  part  of  the  cargo  was  free  from  taint  when 
it  arrived.  If  a  careful  inspection  had  then  been  made,  and 
pains  taken  to  keep  such  of  the  sacks  as  had  been  exposed  to 
contamination  from  such  as  had  not,  it  is  clear  that  a  separa- 
tion might  have  been  made  of  the  good  from  the  bad,  which 
would  have  ensured  safety.  But,  unfortunately,  this  was 
not  done.  Whether  designedly  or  not,  the  consignees  were 
kept  in  ignorance  of  what  had  occurred  on  the  voyage,  and 
an  inspection  of  the  ship  delayed  by  her  officers  and  agents, 
until  bulk  had  been  broken,  and  a  large  number  of  the  im- 
pregnated sacks  mixed  with  others,  that  were  probably  sound, 
in  such  a  way  that  it  was  impossible  to  distinguish  the  one 
from  the  other.  Confessedly,  all  the  sacks  of  the  Marshall 
brand  which  came  out  of  the  main  hatch  on  the  17th,  and  all 
the  sacks  of  the  Ashton  brand  which  came  out  on  the  19th, 
were  taken  from  around  the  main-mast  and  from  the  other 
places  that  had  been  most  exposed  to  the  poison.  No  at- 
tempt whatever  was  made  on  the  17th  to  confine  the  arsenic 
to  the  places  in  which  it  then  was.  In  fact,  no  attention  at 
all  was  paid  to  it  until  complaint  came  from  the  lighterman. 
Even  then  notice  could  not  have  been  given  that  the  powder 
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which  was  the  cause  of  the  complaint  was  arsenic,  for,  the 
delivery  clerk,  who  was  sent  by  the  consignees  of  the  ship  to 
check  out  the  cargo,  was  not  made  acquainted  with  the  facts 
until  Monday,  when  the  consignees  of  the  salt  came  to  stop 
further  deliveries.    It  was  then  clearly  too  late  to  make  an 
absolutely  reliable  separation.    The  evidence  shows,  beyond 
all  question,  that  the  poison  had  become  mixed  with  the  salt 
in  some  of  the  sacks,  in  quantities  sufficient  to  endanger  life, 
and  that,  after  the  dust  had  been  knocked  or  brushed  off  the 
outside  of  the  sack,  as  it  easily  could  be,  there  was  no  way  of 
telling  what  had  become  impregnated  and  what  had  not,  ex- 
cept by  an  expensive  chemicsJ  analysis.    When,  therefore, 
the  consignees  of  the  salt  became  aware  of  the  dangers  to 
which  it  had  been  exposed  and  stopped  further  deliveries, 
the  commercial  character  of  their  property,  as  a  superior  ar- 
ticle of  fine  salt  for  the  table  and  other  domestic  uses,  was 
necessarily  gone.    The  consignees  of  the  arsenic  had  told  the 
consignees  of  the  salt  that  there  was  arsenic  enough  scattered 
about  the  ship,  during  the  voyage,  ^*  to  poison  a  nation,"  and 
from  two  to  three  hundred  sacks,  that  were  known  to  have 
been  exposed  to  contact  with  the  poison,  had  been  mingled 
indiscriminately  with  fifteen  hundred,  or  thereabouts,  which 
might  have  been  sound,  without  any  way  of  distinguishing 
the  good  from  the  bad.     The  tiers,  as  they  had  been  piled  in 
the  ship,  were  broken  up,  and  the  poisonous  dust,  which,  in 
some  places,  stood  half  an  inch  thick  upon  the  outside  of  the 
sacks,  had  been  suflFered  to  fall  where  it  would,  without  any  at- 
tempt whatever  at  confinement.     Clearly,  under  such  circum- 
stances,  there  was  no  way  of  ensuring  absolute  safety,  except 
to  condemn  the  whole.    It  matters  not  that  persons  might 
have  been  found,  who,  tempted  by  the  hope  of  gain,  would 
pay  for  the  property  more  than  it  was  worth  for  fertilizing 
purposes,  and  run  the  risk  of  selling  it  for  domestic  uses.     To 
have  exposed  a  single  sack  to  sale  for  such  uses  would  be  a 
gross  wrong,  unless  it  was  known  to  be  entirely  free  from 
danger.     The  public  safety  required  that  no  risks  should  be 
taken.    A  mistake  could  not  be  tolerated,  and,  as  the  ship 
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alone  was  at  fault  for  putting  the  property  in  such  a  condi- 
tion that  absolute  certainty  in  this  particular  was  not  attain- 
able, it  is  but  just  that  she  should  be  charged  with  the  differ- 
ence between  its  value,  according  to  the  commercial  character 
to  which  it  had  been  reduced  by  her  gross  and  palpable  ne- 
glect, and  that  which  it  originally  had.  Human  life  is  not  to 
be  needlessly  exposed  to  danger. 

But,  it  is  useless  to  proceed  further.  This  whole  subject 
was  carefully  considered  by  the  learned  District  Judge,  and 
I  agree  fully  with  the  views  expressed  in  his  elaborate  opinion 
filed  below.  Let  a  decree  be  prepared  in  favor  of  the  libel- 
lant,  for  the  amount  of  the  decree  below,  with  interest  on  the 
actual  amount  of  the  loss,  from  the  date  of  that  decree  until 
the  present  time,  and  also  for  the  costs  in  both  Courts. 


The  Osseo. — ^Tuk  Sakdy  Hook. 

A  sailiDg  yessel  having  the  wind  free  and  a  Bailing  veaael  cloee-haiiled  collided. 
They  were  approaching  each  other  yeiy  nearly  ea4  on,  on  coorses  which 
crossed  not  far  from  the  place  of  collision.  It  heing  the  duty  of  the  former 
vessel  to  keep  ont  of  the  way,  she  was  held  in  fault  for  attempting  to  pass  so 
close  to  the  latter  ressel,  that  a  mistake  of  the  latter  vessel  in  Iniiing  caused 
the  collision.  The  latter  vessel  was  held  in  fault  for  luffing,  hecause  she  had 
no  sufficient  lookout,  although  the  luffing  was  just  at  the  moment  of  the  col- 
lision. 

(Before  Waits,  Ch.  J.,  Southern  District  of  New  York,  July  81st,  1879.) 

These  were  cross  libels  filed  in  the  District  Court,  in  rem, 
in  Admiralty.  The  District  Court  decreed  against  the  Sandy 
Hook,  and  dismissed  the  libel  against  the  Osseo.  (8  jBene- 
diet,  518.)  The  Sandy  Hook  appealed  to  this  Court,  in  both 
suits.  This  Court  found  the  following  facts :  "  Shortly  after 
eight  o'clock  in  the  evening  of  March  11  th,  1876,  a  collision 
occurred  in  Long  Island  Sound,  a  little  to  the  northward  of 
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Stratford  light  boat,  between  the  schooners  Osseo  and  Sandy 
Hook.  The  Sandy  Hook  was  of  about  two  hundred  tons 
burden,  loaded  with  oysters,  and  bound  from  New  York  to 
New  Haven.  The  Osseo  had  a  carrying  capacity  of  a  little 
less  than  two  hundred  tons.  She  was  deeply  loaded  with  lath, 
and  bound  to  New  York.  A  part  of  her  cargo  was  stowed 
on  deck,  about  six  feet  high,  and  extending  forward  a  little 
beyond  the  fore-mast.  It  came  close  up  to  the  booms ;  and  a 
person  standing  on  the  sides  could  not  see  under  the  sails,  ex- 
cept at  the  bow  and  stern,  where  the  deck  was  loft  dear. 
She  was  a  keel  vessel,  without  a  centre-board,  very  crooked, 
and  loaded  so  deep  that  the  water  came  on  deck  midsliips. 
The  wind  was  south,  or  a  little  east  of  south.  The  Sandy 
Hook  was  sailing  east  by  north,  half  north,  with  the  wind 
two  points  or  more  free.  The  Osseo  was  close-hauled,  and 
steering  by  the  wind,  south-west  by  west,  a  little  west.  Both 
vessels  had  their  regulation  lights  set  and  burning.  The 
Sandy  Eook  had  the  wind  on  her  starboard  side,  and  the  Osseo 
had  it  on  her  port  side.  The  Sandy  Hook  was  making  about 
seven  knots  an  hour,  and  the  Osseo  three  or  three  and  a  half. 
The  red  light  of  the  Osseo  was  seen  from  the  Sandy  Hook, 
a  little  off  the  port  bow,  when  the  vessels  were  a  mile  or 
more  apart.  The  mate  was  on  the  lookout,  and  the  light 
duly  reported  by  him.  The  captain  at  once,  on  hearing  the 
report,  came  on  deck  and  took  the  wheel.  The  Sandy  Hook 
kept  steadily  on  her  course,  without  any  change,  until  just 
at  the  moment  of  the  collision,  when  she  luffed  a  little,  to 
ease  the  blow.  The  lights  on  the  Sandy  Hook  were  not 
seen  at  all  from  the  Osseo.  Not  many  minutes  before  the 
collision,  the  watch  on  the  Osseo  was  changed,  her  captain 
and  one  man  going  below,  and  the  mate  and  another  man 
coming  on  deck.  There  were  only  four  men  on  'board  to 
stand  the  watches.  The  man  coming. on  deck  took  the 
wheel  from  the  captain,  with  instructions  to  steer  by  the 
wind  and  keep  as  close  as  he  could.  The  mate  went  to  the 
lee  side,  and  walked  on  the  lath  between  the  two  masts,  going 
no  further  forward  than  the  fore-mast.  The  man  at  the 
wheel  could  not  see  at  all  to  the  leeward.    The  mate,  wliile 
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walking  on  the  lath,  noticed  that  the  sails  were  shaMng.  He 
at  once  went  aft,  upon  the  windward  side,  and  ordered  the 
man  at  the  wheel  to  keep  them  fnll.  Having  given  this  order, 
he  looked  at  the  compass,  and  then,  jumping  down  on  deck, 
looked  under  the  mainsail,  when,  for  the  first  time,  he  discov- 
ered the  Sandy  Hook  close  npon  him.  He  ran  forward  and 
almost  immediately  hailed  the  approaching  schooner  to  keep 
ofL  Jnst  then  the  Osseo  luffed,  and  the  two  vessels  came  to- 
gether, the  Osseo  striking  the  Sandy  Hook  near  the  cathead, 
on  the  port  side.  The  force  of  the  blow  was  such  as  to  cut 
into  the  Sandy  Hook  somewhat  and  to  injure  the  stem  of  the 
Osseo.  The  Sandy  Hook  kept  on  her  course,  and  swung  the 
Osseo  around,  so  that  she  headed  eastward.  In  swinging 
around,  the  jib-boom  of  the  Osseo  was  broken,  and  the  vessels 
separated.  The  Sandy  Hook  kept  on  to  New  Haven  without 
stopping.  The  Osseo,  after  clearing  away  the  wreck,  put 
about,  and  went  to  New  York.  Both  vessels  were  somewhat 
injured,  but  not  enough  to  delay  materially  the  voyage  of 
either.  Up  to  the  very  moment  of  the  collision  there  was 
no  one  on  the  deck  of  the  Osseo  except  the  mate  and  the  man 
at  the  wheeL  There  was  nothing  to  prevent  the  Sandy  Hook 
from  keeping  far  enough  away  from  the  Osseo  to  avoid  all 
danger  of  collision." 

Richard  H.  Huntley^  for  the  Sandy  Hook. 

Robert  D.  Benedict^  for  the  Osseo. 

Watte,  Ch.  J.  There  is  much  conflicting  testimony  in 
these  cases,  but  a  few  controlling  facts  are  substantially  con- 
ceded on  both  sides.  Thus,  it  is  admitted  that  the  Sandy 
Hook  was  sailing  somewhat  free,  while  the  Osseo  was  close- 
hauled.  This  made  it  the  duty  of  the  Osseo  to  hold  her 
course,  and  of  the  Sandy  Hook  to  keep  out  of  the  way.  {Reo. 
StcU.y  sec.  1,233,  Rules  17,  23.)  The  two  vessels  were  ap- 
proaching each  other  very  nearly  end  on,  upon  courses  which 
crossed  not  far  from  the  place  of  collision.    Tlie  Osseo  was 
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first  discovered  a  little  over  the  port  bow,  and  to  the  leeward, 
of  the  Saody  Hook.  Her  red  light  only  was  seen  nntil  jnst 
before  the  collision,  though,  it  is  evident,  from  the  testimony, 
that  it  drew  more  and  more  over  the  bow,  as  the  vessels  came 
nearer  together.  It  is  not  claimed  that  the  Osseo  changed 
her  course  materially  until  she  luffed,  and  as,  when  the  vessels 
came  together,  she  was  still  swinging  on  her  helm,  and  her 
sails  were  shaking,  it  is  evident  that  the  Sandy  Hook  held  her 
course  until  she  was  too  near  for  absolute  safety.  As  it  was 
her  duty  to  keep  out  of  the  way,  and  there  was  plenty  of 
room  for  her  to  do  so,  it  was  a  fault  for  her  to  attempt  to 
pass  so  close  that  the  mere  luffing  of  the  Osseo  would  produce 
a  collision. 

That  the  Osseo  did  luff  just  at  the  moment  of  the  collis- 
ion is,  to  my  mind,  certain.  The  original  courses  of  the  two 
vessels  varied  only  about  one  point,  and,  if  the  collision  had 
occurred  where  they  crossed,  it  would  have  been  end  on,  or 
nearly  so.  The  Osseo  was  a  keel  vessel,  deep  in  the  water. 
Her  own  witnesses  say  her  deck  was  under  water  midships. 
Had  the  vessels  come  together  in  that  way,  the  concussion 
would  have  been  very  heavy,  as  the  combined  speed  was,  at 
least,  ten  miles  an  hour.  It  is  difficult  to  believe,  that,  under 
such  circumstances,  the  Sandy  Hook  could  turn  the  bow  of 
the  Osseo  around  from  west  to  east,  break  the  jib-boom,  clear 
herself  from  the  entanglement  of  the  collision,  and  keep  on 
her  voyage,  without  stopping  or  materially  changing  her 
course,  as  all  agree  she  did.  If,  however,  the  Osseo  did  IvS, 
and  was  heading  well  toward  the  south,  when  the  vessels  ac- 
tually came  together,  all  that  subsequently  occurred  is  easily 
explained.  The  momentum  of  the  Sandy  Hook,  at  the  speed 
she  was  going,  would  be  quite  sufficient  to  carry  the  bow  of 
the  Osseo  with  her  until  the  jib-boom  broke,  when  there  would 
be  nothing  to  prevent  her  going  off  free. 

Undoubtedly,  this  luff  of  the  Osseo  occurred  when  those 
on  board  supposed  the  danger  was  imminent,  and  when,  un- 
der ordinary  circumstances,  it  would  not  have  been  a  fault; 
but,  as  it  is  apparent,  from  the  testimony,  that  she  had  no 
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sufficient  lookout,  and  the  mistake  wonld  not  have  been 
made  if  the  Sandy  Hook  had  been  seen  in  time,  that  which 
^wonld  otherwise  have  been  only  an  error  connects  itself  with 
the  fault  of  .a  want  of  lookout,  and  places  the  vessel  in  the 
wrong.  The  mate  was  the  only  person  on  deck  who  could 
act  as  lookout,  but  he  was  attending  to  the  navigation  of  the 
vessel,  and,  besides,  was  not  at  his  proper  place.  The  evi- 
dence satisfies  me  that  the  Sandy  Hook  had  her  lights  set  and 
burning,  and  it  is  impossible  to  believe,  that,  if  the  mate  had 
taken  his  place  on  deck  at  or  near  the  bow,  and  had  given 
attention  to  his  business,  he  would  not  have  seen  the  ap- 
proaching vessel  in  time  to  have  prevented  the  erroneous 
movement  which  was,  as  I  think,  the  immediate  cause  of  the 
collision.  Had  he  noticed  the  Sandy.  Hook  as  she  came  up, 
he  would  have  seen,  that,  in  all  probability,  if  he  kept  his 
course,  as  it  was  his  duty  to  do,  the  vessels  would  go  clear, 
and,  at  any  rate,  that  to  luff  was  the  very  worst  thing  to  be 
done.  I  am,  therefore,  clearly  of  the  opinion,  that  the  Osseo 
was  guilty  of  a  fault  which  directly  contributed  to  the  collision. 
Both  vessels  being  at  fault,  the  damages  must  be  appor- 
tioned, and,  as  cross  libels  have  been  filed,  the  costs,  in  both 
Courts,  should,  under  the  rule  laid  down  by  the  Circuit 
Judge  of  this  Circuit,  in  VcmderhUt  v.  Reynolds^  (antey  p. 
80,)  be  divided  equally.  A  decree  may  be  prepared  accord- 
ingly, and  a  reference  ordered  to  ascertain  the  amount  of 
damages  sustained  by  the  Sandy  Hook  and  make  the  appor- 
tionment. 
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In  this  case,  two  steam  ferry-boats  collided  in  a  fog.  The  one  which  had  the 
other  OQ  her  port  hand  was  held  solely  in  faolt,  she  haviog  kept  on  while  the 
other  had  come  to  a  stand  still,  each  having  heard  the  blasts  of  the  steam 
whistle  from  the  other.  ^ 

The  responsibility  of  keeping  out  of  the  way  in  a  fog  is  upon  both  of  two  ap- 
proaching steam  vessels. 

(Before  Wafte,  Ch.  J.,  Southern  District  of  New  York,  July  81st,  1879,) 

This  was  a  Kbel  m  rem^  filed  in  the  District  Court,  in 
Admiralty.     That  Court  decreed  for  the  libellant,  (7  JBene- 
diet,  4:99,)  and  the  claimant  appealed  to  this  Court.     The  fol- 
lowing facts  were  found  by  this  Court :  "  About  seven  o'clock 
in  the  morning  of  January  8d,  1873,  a  collision  occurred, 
near  the  middle  of  the  Hudson  Kiver,  opposite  New  York, 
between  the  steam  ferry-boat  Pavonia,  owned  by  the  libel- 
lant, and  the  steam  ferry-boat  D.  S.  Gregory.    The  river  is 
about  one  mile  wide  at  this  point.    An  unusually  dense  fog 
prevailed  at  the  time.     There  was  no  wind.    The  tide  was 
the  first  of  the  ebb.    Both  vessels  were  side-wheel  steamers, 
employed  on  ferries  across  the  Hudson  Eiver  between  New 
York  and  New  Jersey,  and  well  known  to  each  other.    The 
Pavonia  connected  with  the  Erie  Railroad,  and  the  D.  S. 
Gregory  with  the  Pennsylvania  Bailroad.     The  Pavonia  was 
on  one  of  her  regular  trips  from  the  foot  of  Chambers  Street, 
New  York,  to  her  slip  in  Pavonia,  on  the  New  Jersey  side, 
and  the  D.  S.  Gregory  was  on  one  of  her  regular  trips  be- 
tween Desbrosses  Street,  New  York,  and  Montgomery  Street, 
Jersey  City.    As  Desbrosses  Street  was  higher  up  the  river 
than  Chambers  Street,  and  Pavonia  higher  up  than  Mont- 
gomery Street,  Jersey  City,  the  courses  of  the  two  boats 
crossed  each  other.     The  regular  course  of  the  Pavonia,  after 
leaving  her  slip,  was  about  north-west,  and  that  of  the  D.  S. 
Gregory  south-west,  or,  south-west  by  west.    This  brought 
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the  point  of  crossing  near  the  middle  of  the  river.  The  full 
speed  of  the  Pavonia  was  about  twelve  miles  an  hour,  and 
that  of  the  D.  S.  Gregory  scant  eleven.  Both  boats  were  in 
charge  of  experienced  and  competent  pilots,  and  had  their 
lights  properly  set  and  burning.  The  D.  8.  Gregory  had  two 
lookouts  performing  their  duty,  and  both  standing  on  the 
upper  deck,  one  on  each  side  of  the  pilot  house.  The  Pavo- 
nia had  one  lookout  on  the  upperdeck,  performing  his  duty 
and  standing  near  the  pilot  house.  Another  lookout  was  on 
the  deck  below.  The  Pavonia  started  out  of  her  slip  at  full 
speed,  but,  as  soon  as  she  got  outside,  slowed  down  to  half 
speed  and  headed  on  her  regular  compass  course.  She  sounded 
her  fog  whistle  at  proper  intervals.  Soon  after  she  got  out, 
she  heard  a  whistle  off  her  starboard  hand,  which  she  recog- 
nized as  that  of  the  D.  S.  Gregory,  or  one  of  the  other  Des- 
brosses  Street  boats.  After  this  she  kept  on  for  a  little  time 
at  half  speed,  but,  as  the  sound  from  the  whistle  of  the  D.  S. 
Gregory  came  nearer,  concluded  to  stop  and  let  that  boat  go 
by  ahead.  Accordingly,  her  bell  was  rung  to  stop,  and  the 
order  was  promptly  obeyed.  She  still  continued  to  blow  her 
fog  whistles,  but,  after  her  engine  had  been  stopped  a  little 
time,  hearing  the  noise  of  the  wheels  of  the  D.  8.  Gregory 
from  a  direction  which  indicated  danger  of  collision,  she 
sounded  the  alarm  whistle  and  rang  her  bell  to  back.  Almost 
immediately  afterwards  the  D.  S.  Gregory  appeared  through 
the  fog  and  ran  into  her  on  the  starboard  side,  just  forward 
of  the  starboard  wheel.  The  bell  was  rung  to  back  and  the 
alarm  whistle  sounded  before  the  D.  S.  Gregory,  or  her  lights, 
came  in  sight.  The  forward  part  of  the  Gregory  passed  un- 
der the  guards  of  the  Pavonia  and  knocked  a  large  hole  in  her 
side.  The  wheels  of  the  Pavonia  made  four  turns  back  be- 
fore the  boats  came  together,  but  she  had  not  acquired  much, 
if  any,  backward  motion.  The  D.  S.  Gregory,  when  she  left 
her  slip,  slowed  down  to  half  speed  and  took  her  regular 
course  by  compass  for  her  New  Jersey  landing.  She  sounded 
her  own  fog  whistles,  and  heard  those  from  the  Pavonia,  and 
recognized  them  as  coming  from  a  boat  passing  from  New 
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York  to  Pavonia,  on  that  ferry.  She  kept  her  course  at  half 
speed,  however,  until  she  saw  the  Pavonia  looming  up  before 
her  out  of  the  fog,  when  she  rang  her  bells  to  stop  and  back, 
but,  before  her  headway  was  materially  affected,  the  collision 
took  place.  Both  the  Pavonia  and  the  D.  S.  Gregory  were 
respectively  in  places,  on  their  courses,  where  they  might 
properly  have  been  looked  for  if  there  had  been  no  fog.  Ihe 
damage  done  to  the  Pavonia  by  the  collision  amounted  to 
$3,812  54,  at  the  date  of  the  decree  below." 

William  D.  Shi^nan^  for  the  libeUant. 

Welcome  R.  Beebe^  for  the  claimant. 

Watte,  Ch.  J.  While  I  cannot  say  I  am  as  certain  as  the 
District  Judge  seems  to  have  been  that  the  Pavonia  was  en- 
tirely free  from  fault,  I  have,  on  the  whole,  come  to  the  con- 
clusion that  the  preponderance  of  testimony  is  that  way.  My 
doubt  has  been  as  to  whether  she  did  not  keep  on  at  half 
speed  too  long,  but  it  is  clearly  proven  that  she  did  stop  her 
engine  some  time  before  the  Oregory  appeared  in  sight,  and 
that  she  rang  her  bell  to  back  as  soon  as  the  sound  of  ap- 
proaching wheels  indicated  special  danger.  She  did,  with 
the  simple  stoppage  of  her  engine,  come  almost,  if  not  quite, 
to  a  stand  still,  before  the  point  was  reached  on  which  the 
courses  crossed.  This  showed  caution  and  special  attention 
to  moderate  speed.  Had  the  Gregory  done  as  much,  it  is 
almost  certain  a. damaging  collision  could  not  have  occurred. 
Instead  of  that,  she  seems  to  have  assumed,  that,  because  the 
Pavonia  was  on  her  port  hand,  she  had  the  right  of  way,  and 
might  keep  her  course  and  speed  with  impunity.  In  this,  I 
think,  she  was  in  fault. 

It  is  true,  the  statutory  sailing  rules  provide,  that,  "  if  two 
vessels  under  steam  are  crossing  as  as  to  involve  risk  of  col- 
lision, the  vessel  which  has  the  other  on  her  own  starboard 
side,  shall  keep  out  of  the  way  of  the  other,"  {Rev.  Stat,  sec. 
4,233.  Rule  19,)  and  that,  in  such  case,  ^^  the  other  shall  keep 
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her  course,"  {Bale  23,)  having  regard  "  to  any  Bpecial  circum- 
stances which  may  exist  in  any  particular  case,  rendering  a 
departure  *  *  *  necessary,  in  order  to  avoid  immediate 
danger,"  {Ride  24.)  This  evidently  has  reference  specially 
to  cases  where  the  vessels  can  be  seen  from  each  other  and 
their  movements  directed  accordingly ;  and  so  the  supervis- 
ing inspectors  mast  have  understood,  when,  under  the  author- 
ity (§§  23  and  29)  of  the  Act  of  February  28th,  1871,  (16 
Z7".  S.  Stat,  at  Large^  449,  450,  now  Rev.  Stat.^  sees.  4,405  and 
4,412,)  they  adopted  their  Eule  IV,  which  is  as  follows: 
^'  When  steamers  are  running  in  a  fog  or  thick  weather,  it 
shall  be  the  duty  of  the  pilot  to  cause  a  long  blast  of  the 
steam  whistle  to  be  sounded,*  at  intervals  not  exceeding  one 
minute,  and  no  steamer  shall,  in  any  case,  be  justified  in  com- 
ing in  collision  with  another  vessel  if  it  be  possible  to  avoid 
it."  To  this  must  be  added  statutory  Eule  21,  which  pro- 
vides, that  *'  every  steam  vessel,  when  approaching  another 
vessel,  so  as  to  involve  risk  of  collision,  shall  slacken  her 
speed,  or,  if  necessary,  stop  and  reverse;  and  every  steam 
vessel  shall,  when  in  a  fog,  go  at  a  moderate  speed ;"  and, 
taking  all  together,  it  seems  to  me  clear,  that  the  responsibil- 
ity of  keeping  out  of  the  way  in  a  fog  is  thrown  upon  both 
of  two  approaching  steam  vessels.  The  reason  is  obvious. 
In  the  midst  of  a  fog,  sound  takes  the  place  of  sight,  as  the 
means  of  ascertaining  the  position  of  approaching  vessels ; 
and  as,  for  such  purposes,  sound  is  more  uncertain  than  sight, 
the  greatest  caution  is  required  on  all  sides.  Hence  it  has 
been  established,  that,  under  such  circumstances,  steamers 
shall  take  no  risks.  They  are  not  to  be  justified  in  colliding 
with  any  other  vessel  in  a  fog.  Having  complete  control 
over  their  own  movements,  they  can,  if  they  will,  come  to  an 
understanding  as  to  the  manner  in  which  they  shall  pass  each 
other,  before  any  serious  collision  can  occur.  It  xnay  cause 
some  inconvenience  to  those  who  are  in  haste,  but  it  will  be 
more  likely  to  ensure  safety. 

Here,  each  boat  knew  of  the  close  proximity  of  the  other, 
and  their  well-understood  crossing  courses  made  a  collision 
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possible.  Each  heard  and  recognized  the  sigTials  of  the  other. 
It  was  easy  to  communicate  by  signals  that  experienced  pilots 
would  readily  interpret.  By  moving  slowly  and  cautiously, 
there  was  no  great  diflSiculty  in  feeling  their  way,  until  there 
was  a  perfect  understanding  as  to  what  each  should  do.  AH 
it  needed  was  to  act  in  accordance  with  the  spirit  of  Rule  III 
of  the  supervising  inspectors,  framed  for  another  purpose, 
and  "  both  slow  to  a  speed  barely  sufficient  for  steerage  way, 
until  the  proper  signals  had  been  given,  answered  and  under- 
stood." This  the  Pavonia  attempted  to  do,  when  she  stopped 
and  finally  backed  her  engine.  So  as  not  to  run  any  risk  of 
being  confused  as  to  her  bearings,  she  kept  her  course,  while 
she  held  on  to  let  the  Gregor/by.  If  she  could  have  seen, 
she  might  have  steered  out  of  the  way.  In  the  fog,  however, 
it  was  clearly  easier  to  retain  the  knowledge  of  where  she  was 
by  holding  on,  rather  than  changing,  her  course.  Had  the 
Gregory  been  equally  cautious  and  watchful,  I  cannot  but 
think  no  damage  would  have  been  done. 

The  '^  rule  of  the  road,"  to  "  keep  to  the  right,"  always 
yields  to  a  contrary  agreement  between  the  parties.  Some- 
times, safety  requires  that  this  agreement  should  be  made  be- 
fore dangerous  proximity  is  reached.  'Ihe  rule  contemplates 
certainty  as  to  position  and  movements.  If  there  is  doubt, 
an  attempt  should  always  be  made  to  arrive  at  a  mutual  nn- 
derstanding  of  what  is  to  be  done.  Especially  should  this  be 
the  case  when  vessels  are  navigating  a  crowded  harbor  in  a  fog. 

The  Pavonia  was  not  "laying  by"  or  "drifting,"  within 
the  meaning  of  those  terms  in  Rule  X  of  the  supervising 
inspectors,  and,  consequently,  she  was  not  required  to  use  the 
special  signals  contemplated  by  that  Rule.  She  was  simply 
holding  on  to  let  the  Gregory  go  by,  and,  therefore,  only 
bound  to  give  the  usual  fog  signals  to  indicate  her  locality. 

The  damages  below,  as  agreed  upon,  included  interest  to 
the  date  of  the  decree.  The  libellant  is  entitled  to  recover,  in 
this  Court,  the  amount  allowed  below,  with  interest,  from  the 
date  of  that  decree,  on  the  actual  amount  of  damages  as  stip- 
ulated, not  including  any  interest  as  calculated  below. 

An  entry  may  be  prepared  accordingly. 
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The  United  States,  plaintiff  in  errob 
Fbedebiok  Fberichs,  defendant  in  ebbob. 

Under  §  8,24Y  of  the  Kevised  Btatntes,  which  enacts  that  every  person  who, 
"  making  or  keepins:  mash,  wort  or  wash,  has* also,  in  his  possession  or  nse  a 
still,  shall  be  regarded  as  a  distiller,"  to  make  one  in  possession  of  a  still  a 
distiller,  because  he  keeps  mash,  wort  or  wash,  the  mash,  wort  or  wash  kept 
mast  be  such  as  will  produce  spirits,  on  distillation. 

Whether  an  order  of  the  District  Court  refusing  a  certificate  of  reasonable  cause 
of  seizure,  under  g  970  of  the  Reyised  Statutes,  can  be  reversed  by  the  Circuit 
Court)  on  a  writ  of  error,  quere, 

(Before  Waits,  Ch.  J.,  Southern  District  of  New  York,  July  2l8t,  1879.) 

Watte,  CIl.  J.  The  issue  made  below  was,  as  to  whether 
the  claimant  was  a  distiller  of  spirits,  within  the  meaning  of 
section  3,347  of  the  Revised  Statutes  ;  and  the  first  error  as- 
signed here  is  upon  the  order  of  the  Court  directing  a  ver- 
dict for  the  claimant,  at  the  close  of  the  evidence  on  the  part 
of  the  Government.  That  section  of  the  Statutes  is  as  fol- 
lows :  "  Every  person  who  produces  distilled,  spirits,  or  who 
brews  or  makes  mash,  wort  or  wash  fit  for  distiUatic^n  or 
for  the  production  of  spirits,  or  who,  by  any  process  of 
evaporization,  separates  alcoholic  spirit  from  any  fermented 
substance,  or  who,  making  or  keeping  mash,  wort  or  wash, 
has,  also,  in  his  possession  or  use  a  still,  shall  be  regarded  as 
a  distiller." 

It  cannot  be  seriously  contended,  that  the  evidence  was 
sufficient  to  warrant  a  jury  in  finding  that  the  claimant  actually 
produced  distilled  spirits,  or  that  he  brewed  or  made  mash, 
wort  or  wash  fit  for  distillation  or  the  production  of  spirits, 
or  that  he  actually  separated  alcoholic  spirit  from  any  fer- 
mented substances.  All  that  can  be  insisted  upon  by  the 
Government  is,  that  there  was  evidence  tending  to  prove  that 
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he  had  in  his  possession  or  nse  a  still,  and  that  he  Jcept  mash, 
wort  or  wash,  within  the  meaning  of  this  statute.  The  still 
he  had  in  his  possession  was  put  up  for  the  manufacture  of 
acetic  a<3id,  and  was  duly  registered  as  such.  About  this 
there  is  no  dispute.  To  make  one  in  possession  of  a  still  a 
distiller,  because  he  keeps  mash,  wort  or  wash,  the  mash,  wort 
or  wash  kept  must  be  such  as  will  produce  spirits,  on  distil- 
lation. The  evidence  in  this  case  was  clear,  to  the  eflEect  that 
the  substance  complained  of  would  not  produce  distilled 
spirits.  It  was  intended  for  the  manufacture  of  vinegar,  and, 
when  distilled,  did  not,  and  could  not,  yield  spirits.  It  had 
already  gone  through  such  a  process  of  fermentation  in  an- 
other place,  where  there  was  no  still,  as  to  render  it  impos- 
sible to  convert  it,  or  any  part  of  it,  into  spirits,  by  distilla- 
tion or  any  process  of  evaporation.  This  was  the  uncontra- 
dicted testimony  of  the  only  witness  examined  on  that 
subject.  The  process  through  which  it  was  to  be  put  by  the 
claimant  was  only  for  the  purpose  of  cleansing  it  of  impuri- 
ties, and  thus  fitting  it  for  use  in  the  manufacture  of  vinegar. 
It  was,  in  fact,  a  weak  acetic  acid,  mixed  with  foreign  sub- 
stances, which  must  be  removed  before  it  could  be  converted 
into  marketable  vinegar.  One  who  produces  a  substance 
which  can  be  converted  into  vinegar  by  the  use  of  a  smaller 
quantity  of  spirits  than  is  ordinarily  employed,  is  not,  neces- 
sarily, a  distiller  of  spirits.  To  become  such  in  law,  he  must 
actually  produce  spirits,  or  keep  with  the  still  he  uses  that 
which  will  produce  them.  Such  was  not  the  case  here.  Had 
the  jury  found,  from  the  evidence,  a  verdict  against  the 
claimant,  it  would  clearly  have  been  the  duty  of  the  Court, 
on  motion,  to  set  the  verdict  aside  and  grant  a  new  trial. 
Under  such  circumstances,  it  was  not  error  for  this  Court  to 
direct  a  verdict  in  favor  of  the  claimant. 

If  an  order  of  the  District  Court  refusing  a  certificate  of 
reasonable  cause  of  seizure,  under  the  provisions  of  section 
970  of  the  Revised  Statutes,  can  be  reversed  by  the  Circuit 
Court,  upon  a  writ  of  error,  it  ought  not  to  be  done  except 
in  a  clear  case.     The  evidence  which  has  been  embodied  in 
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this  bill  of  exceptions  is  not  such  as  to  satisfy  me  that  any 
error  was  committed  in  this  particnlar. 

The  judgment  of  the  District  Court  is  affirmed. 

Edward  B.  Hill^  {Asaistayit  District  Attorney^)  for  the 
plaintiff  in  error. 

Edward  Salomon^  for  the  defendant  in  error. 


Keshan  T.  Livingston 


V8. 


The  Pbopeietobs  of  the  Ore  Bed  in  Salisbury.     In  EQuriT. 

L.  filed  a  bill  in  equity  against  a  corporation,  to  compel  it  to  issue  to  him  60 
shiires  of  its  stock,  representing  one-eighth  of  all  its  shares.  The  stock  grew 
oat  of  a  bed  of  iron  ore.  L.  claimed  under  a  will  made  by  H.,  who  died  la 
1872,  H.  had  enjoyed  no  benefit  from  the  property  for  50  years  before  he 
died.  No  demand  was  made  for  the  stock  till  L.  made  it,  in  1874.  Other 
persons  had  openly  enjoyed  and  claimed  title  to  the  same  50  shares  from  1847. 
H.  was,  during  the  50  years,  in  a  position  to  know  thi^t  his  property,  if  any, 
was  claimed  and  enjoyed  by  others  :  Hdd^  that,  because  of  acquiescence  and 
laches  and  the  staleness  of  the  claim,  L.  could  not  recover. 

(Before  Shifuan,  J.,  Connecticut,  August  1st,  1879.) 

Shipman,  J.  This  is  a  bill  in  equity  to  compel  the  de- 
fendant, a  corporation  established  by  the  General  Assembly 
of  Connecticut,  to  issue  to  the  plaintiff,  a  resident  and  citizen 
of  the  State  of  New  York,  fifty  shares  of  the  stock  of  said 
corporation,  which  are  alleged  to  belong  to  the  plaintiff,  and 
to  pay  the  amount  of  the  dividends  which  may  have  become 
due  upon  said  stock,  or  for  such  other  and  further  relief  as 
the  nature  of  the  circumstances  may  require,  and  as  may  be 
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just  and  equitable.  In  1735,  the  Governor  and  Company  of 
the  Colony  of  Connecticut,  granted  in  fee  to  John  Ashley  an 
undivided  fourth,  and  to  each  one  of  six  other  persons  an  un- 
divided eighth,  of  a  tract  of  land  containing  one  hundred 
acres,  situated  in  the  town  of  Salisbury,  and  subsequently 
known  as  the  "  Ore  Bed  Ground,'*  or  the  **  Salisbury  Ore 
Bed,*'  and  which  contained  valuable  iron  ore.  In  1784,  the 
proprietors  of  this  tract  were  incorporated  by  the  General  As- 
sembly of  this  State  under  the  name  of  "  the  Proprietors  of 
the  Ore  Bed  in  Salisbury."  The  powers  conferred  were,  in 
general.  ^^  to  adopt,  ordain  and  make  such  rules,  regulations 
and  by-laws  as  they  shall  judge  reasonable  and  right  for  em- 
ploying miners  to  raise  said  ore  and  promote  the  increase 
thereof,  to  appoint  a  committee  or  agent  to  order,  direct  and 
superintend  the  same,  according  to  such  rules  and  orders  as 
he  or  they  shall  receive  from  the  proprietors  in  their  said  an- 
nual meeting,  and  that  such  committee  or  agent  shall  have, 
and  hereby  are  vested  with,  full  power  and  authority,  in  his 
or  their  name,  for  and  in  behalf  of  the  proprietors  of  said  ore 
bed,  to  sue  and  prosecute  to  final  judgment  and  execution 
any  person  or  persons,  whether  proprietors  or  others,  who 
shall,  without  his  or  their  consent,  dig  or  raise  any  ore  in 
said  bed,  contrary  to  the  rules  or  by-laws  so  adopted  by  said 
proprietors,  or  shall,  in  any  wise,  trespass  upon  the  said  com- 
mon interest  of  the  proprietors,  the  avails  whereof  they  or  he 
shall  hold  for  the  use  and  benefit  of  the  common  interest,  and 
all  cost  and  expenses  attending  the  same  shall  be  by  such 
committee  or  agent  paid  out  of  the  common  treasury  of  said 
proprietors,"  and  ^'  to  make  and  ordain  all  and  every  such 
rules,  ordinances  and  by-laws  concerning  their  common  in- 
terest and  the  management  of  the  same,  that  they  shall  judge 
necessary,  so  as  the  same  be  not  repugnant  to  the  general  law 
of  this  State."  About  1790,  Robert  Livingston,  the  last  pro- 
prietor of  the  Manor  of  Livingston,  died  seized  and  possessed 
in  his  own  right,  in  fee,  o4  an  undivided  four-eighths  of  said 
ore  bed.  He  was,  also,  the  owner  of  the  Ancram  Furnace,  in 
the  State  of  New  York.     This  furnace  was  about  five  miles 
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from  the  ore  bed,  and  was  supplied  with  ore  from  his  share 
of  the  bed.  By  his  last  will,  duly  proved  and  approved  Decem- 
ber 8th,  1790,  before  the  Surrogate's  Court  for  the  County  of 
Columbia,  in  the  State  of  New  York,  his  sons,  Walter,  Eob- 
ert  Cambridge,  Henry,  (subsequently  known  as  "General 
Henry,")  and  John  were  made  residuary  devisees  of  all  the 
real  estate  not  specifically  devised.  His  interest  in  the  ore 
bed  was  a  part  of  the  residuary  devise.  He  also  devised  to 
said  four  sons  a  large  part  of  the  Manor  of  Livingston.  After 
his  father's  death,  Walter  conveyed  his  estate  in  the  part  of 
the  Manor  so  devised,  to  his  brother  Henry.  This  part  having 
been  divided  into  four  great  lots,  numbered  one  to  four  inclu- 
sive, by  a  deed  of  partition  between  Robert,  John  and  Henry, 
dated  October  4th,  1792,  Robert  took  title  to  No.  2,  John  to 
No.  4,  and  Henry  to  Nos.  1  and  3.  The  Ancram  Furnace 
was  in  lot  No.  3.  Walter  also  conveyed  his  one- eighth  of  the 
ore  bed  to  Henry,  by  deed  of  October  6th,  1792.  General 
Henry,  upon  the  organization  of  the  corporation  in  1784,  was 
appointed  its  agent,  and  so  continued  until  his  death  in  1823. 
Each  proprietor  was  in  the  habit  of  receiving  whatever  ore  he 
desired  for  his  own  purposes,  of  which  an  account  was  kept 
by  an  officer  called  "  clerk  of  the  hill ;"  and  ore  was  sold  to 
non-proprietors.  Annually,  or  oftener,  the  accounts  were  ad- 
justed and  settled,  and  the  amount  due  to  each  proprietor,  by 
way  of  dividend  or  net  profits,  was  paid.  It  is  apparent,  from 
the  treasurer's  accounts,  which  are  preserved  to  the  year 
1802,  that,  up  to  that  time.  General  Henry  received  the  divi- 
dends or  profits  upon  four-eighths  of  the  ore  bed  business ; 
and  it  is  not  doubted  that  he  paid  one-eighth  to  Robert  Cam- 
bridge, or  to  his  children.  The  book  containing  the  treas- 
urer's accounts  from  1802  to  1835,  has  been  lost,  but  memo- 
randa of  dividends,  and  drafts  of  accounts,  for  parts  of  eleven 
years,  between  1820  and  1835,  have  been  preserved.  It  does 
not  appear  when  this  payment  of  four-eighths  to  General 
Henry  ceased,  or  when  the  payment  of  one-eighth  directly  to 
Robert's  children  commenced;  but,  in  the  years  1820  and 
1821,  General  Henry  received  three-eighths,  and  thereafter  the 
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payments  to  him  and  to  his  devisee,  and  to  his  devisee's  devi- 
see, seem  to  have  been,  uniformly,  the  last  named  fractional 
part,  while  Robert's  representatives  took  directly  one-eighth. 
.  General  Henry  died  in  1823,  unmarried,  and,  by  his  last  will, 
devised  in  fee  to  his  nephew,  Henry  Livingston,  afterwards 
called  Henry  of  Claverack,  son  of  John  Livingston,  *'all  my 
right,  interest  and  estate  of  and  in  the  ore  bed  and  its  appur- 
tenances, situated  in  the  town  of  Salisbury,''  and  also  de- 
vised to  him  one  undivided  half  of  great  lot  No.  3.  John 
Livingston  had  died  in  October,  1822,  aged  74,  and,  by  his 
will,  it  appears  that  his  son's  inheritance  of  a  share  in  his 
bachelor  uncle's  estate  was  not  unexpected.  John's  will  re- 
cites, tha-t,  "  Whereas,  my  brother  Henry  Livingston  has  fre- 
quently and  solemnly  engaged  that  he  will,  by  his  last  will 
and  testament,  or  otherwise,  give  and  devise  to  my  said  son 
Henry,  his  heirs  and  assigns,  the  one  equal  moiety  of  all  that 
portion  of  the  Manor  of  Livingston,  *  *  *  known  and 
distinguished  by  the  name  of  great  lot  No.  3,  now,"  &c. 
General  Henry  and  John  lived  within  five  miles  of  eat-h 
other,  and  were  reputed  to  be  on  very  intimate  terms.  John's 
residuary  devisee  was  his  son  Herman,  who  was  thirty  years 
old  when  his  father  died.  Henry  of  Claverack  was  imme- 
diately appointed  agent  of  the  corporation,  in  place  of  his 
deceased  uncle,  and  so  continued  until  his  death  in  the  year 
1628.  He  devised  to  his  son  Henry,  (called  "Dock,")  the 
Ancram  property,  and  all  his  right  in  the  ore  bed.  The 
widow  of  Henry  of  Claverack  claimed  her  dower  in  his 
estate,  and,  upon  her  petition,  the  Court  of  Probate  for  the 
district  of  Sharon  set  out  to  her  a  life  estate  in  one  undivided 
third  part  of  three  undivided  eighth  parts  of  the  ore  bed. 
Henry  Livingston,  (called  "  Dock,")  and  his  wife  conveyed, 
in  1843,  to  his  brother  Herman  Livingston,  and  to  his 
brothers-in-law,  Alonzo  Bogardus  and  James  S.  Talbot,  the 
Ancram  property,  and  his  right  and  title  in  the  ore  bed.  On 
March  5th,  1844,  these  three  grantees,  by  a  deed  reciting, 
that,  whereas,  "General  Henry  Livingston,  of  the  town  of 
*    *    *    was  owner  of  three  equal  undivided  eighth  parts 
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of  the  Salisbury  ore  bed,  situate  in  the  State  of  Connecticut," 
and  by  his  will  devised  the  same  to  Henry  Livingston,  of 
Claverack,  who,  by  his  will,  devised  the  same  to  his  son  Hen- 
ry, who,  with  his  wife,  had,  on  July  8th,  1843,  by  deed,  con- 
veyed all  their  right,  title  and  interest  of,  in,  or  to  the  same 
Salisbury  ore  bed  to  them,  the  said  Herman  Livingston, 
Alonzo  Bogardus  and  James  S.  Talbot,  by  which  deed  they 
became  seized  in  fee,  as  tenants  in  common,  of  f  ths  of  the  ore 
bed,  and  were  desirous  of  severing  their  joint  interest  in  the 
ore  bed,  released  and  conveyed  to  each  other  an  undivided 
eighth  thereof.  These  three-eighths,  subsequently,  and 
prior  to  1847,  were  conveyed  as  follows :  Jth  by  Herman  to 
Timothy  Chittenden ;  Jth  to  Maria  S.  Bogardus ;  and  |^th  to 
Orsamus  Bushnell,  Trustee  for  Catherine  L.  Talbot.  In  the 
year  184+,  the  General  Assembly  amended  the  defendant's 
charter.  The  amendment  provided,  among  other  things,  that 
the  property  of  the  corporation  should  bo  deemed  personal 
estate,  to  be  divided  into  shares  not  exceeding  $100  each, 
transferable  in  such  manner  as  the  corporation  should  direct. 
In  the  year  1847,  the  charter  was  further  amended  in  man- 
ner following,  omitting  the  preamble :  '*  Sec.  1.  The  proprie- 
tors of  said  ore  bed  are  hereby  created  a  corporation,  by  the 
name  of  *  The  Proprietors  of  the  Ore  Bed  in  Salisbury,'  with 
a  common  seal,  which  they  may  establish  and  alter  at  pleasure, 
and  that,  by  that  name,  they  may  sue  and  be  sued,  contract 
and  be  contracted  with,  and  that  they  shall  have  all  the  pow- 
ers and  privileges  which  may  be  necessary  to  the  full,  com- 
plete and  profitable  enjoyment  of  their  said  property,  rights 
and  privileges.  Sec.  2.  The  ore  bed  of  said  proprietors,  and 
the  rights  and  privileges  of  said  proprietors  to  the  same,  and 
in  the  land  aforesaid,  are  hereby  declared,  and  the  same  here- 
after shall  be,  personal  estate  and  not  real  estate ;  and  the 
same  shall  be  a  corporate  stock,  divisible  into  shares,  not  ex- 
ceeding one  hundred  dollars  per  share,  transferable  on  the 
books  of  the  corporation  in  such  manner  as  its  by-laws  shall 
direct.  Sec.  3.  The  application  of  said  proprietors,  made  by 
them,  their  guardians,  agents  or  attorney,  shall  be  binding 
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upon  said  proprietors ;  and  this  resolve  shall  be  binding  upon 
all  other  proprietors  who  may  not  have  joined  in  said  petition, 
and  who  shall  not,  within  one  year  from  its  passage,  signify, 
in  writing,  to  the  clerk  of  said  corporation,  his  dissent  from 
the  provisions  of  the  same.  Sec.  4.  The  shares  of  said  pro- 
prietors in  the  corporate  stock  shall  be  in  proportion  to 
their  respective  interests  in  said  property ;  and  any  proprie- 
tors aggrieved  by  the  refusal  of  said  corporation  to  assign 
to  him  his  relative  share  or  shares  of  said  stock,  may  have 
the  same  determined  by  proceedings  upon  a  bill  in  equity, 
or  by  an  action  upon  the  case,  in  any  Court  of  competent 
jurisdiction.  Sec.  5.  The  officers  of  said  corporation  shall 
consist  of  a  president,  clerk,  who  shall  be  sworn,  and  three 
director,  all  of  whom,  after  the  first  meeting,  shall  be  chosen 
at  the  annual  meeting  of  the  corporation,  by  ballot.  Sec.  6. 
The  first  meeting  of  said  corporation  may  be  called  by  the 
said  William  Ashley  or  Timothy  Chittenden,  by  a  notice  pub- 
lished in  the  Litchfield  Enquirer,  three  times  before  the  day 
of  holding  said  meeting ;  at  which  meeting  the  officers  afore- 
said may  be  chosen,  and  such  by-laws,  rules  and  regulations 
established  as  said  corporation  shall  determine,  which  said  by- 
laws, rules  and  regulations  may  be  altered,  modified  or  re- 
pealed, as  occasion*  shall  require,  at  any  annual  meeting  of 
said  corporation.  Sec.  7.  Said  by-laws,  rules  and  regulations 
shall  contain  nothing  repugnant  to  the  Constitution  and  laws 
of  this  State ;  and  this  resolve  shall  at  all  times  be  subject  to 
alteration  or  repeal  by  the  General  Assembly.  Sec.  8.  These 
parts  of  the  resolves  of  1784  and  1844  which  are  inconsistent 
with  this  resolve  are  hereby  repealed."  Under  the  Amend- 
ment of  1847^  the  corporation  was  reorganized,  at  a  meeting 
held  August  25th,  1847,  at  which  Timothy  Chittenden,  Orsa- 
mus  Bushnell,  trustee  for  Catherine  L.  Talbot,  and  Charles 
Paget,  as  attorney  of  Maria  S.  Bogardus,  each  claiming  one- 
eighth  part  of  the  real  estate,  were  present.  At  this  uieeting 
by-laws  were  adopted,  providing,  among  other  things,  that 
the  shares  of  the  proprietors  should  be  four  hundred  in  num- 
ber, of  the  expressed  value  of  $100  per  share,  and  for  the 
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form  of  the  stock  certificates.  There  was  a  contest  between 
the  Ashley  and  the  Adam  families,  as  to  the  title  of  two-six- 
teenths of  one-eighth.  Timothy  Chittenden,  William  G. 
Bates  and  Samnel  F.  Adam  were  appointed  a  committee  to 
ascertain  the  true  owners  of  the  ore  bed,  and  report  at  the 
next  annual  meeting  the  names  of  said  owners  and  the 
amount  owned  by  each.  At  the  next  meeting,  on  Novem- 
ber 30th,  1847,  the  following  resolution  was  adopted  :  "  That 
each  individual  proprietor  in  the  ore  bed,  before  he  receives 
any  stock  or  dividends,  shall  convey  all  his  interest  in  said 
ore  bed  to  the  corporation ;  that,  upon  giving  such  convey- 
ance, stock  equal  in  amount  to  the  interest  of  the  proprietors 
shall  be  apportioned  to  such  proprietor,  upon  his  giving  satis- 
factory security  to  the  directors,.to  indemnify  the  corporation 
for  aU  loss  or  damage  it  may  sustain  in  consequence  of  issu- 
ing the  same  or  paying  dividends  thereon,  and  that  he  will 
surrender,  on  demand,  for  cancellation,  so  much  of  said  stock 
as  shall  appear  to  have  been  improperly  issued."  At  a  meet- 
ing held  November  28th,  1848,  the  committee  reported,  ''  that 
the  stock  be  issued  to  the  several  proprietors  according  to  the 
proportions  which  have  been  paid  for  the  last  twenty  years  or 
upward,  and  that  the  corporation  receive  deeds  from  the  sev- 
eral proprietors,  of  their  respective  shares  in  said  ore  bed,  ex- 
cepting that  two-sixteenths  part  of  one-eighth  of  said  bed 
shall  not  be  afEected  by  such  conveyances,  and  that  the  same 
shall  be  reserved,  as  a  fund  for  the  payment  of  debts  and  ex- 
penses, until  the  title  to  said  fractional  part  shall  be  investi- 
gated, and  that,  to  secure  the  rights  of  the  several  proprietors 
to  their  shares  of  said  two-sixteenths,  the  following  vote 
(resolution)  be  passed,  which  shall  save  to  each  the  same 
rights  he  now  has  to  the  same :  *  That,  whereas,  for  a  period 
of  more  than  twenty  years^  the  rents  and  profits  of  the  ore 
hill  in  Salisbury  has  been  divided  as  follows,  viz.:  to  the 
heirs  of  Philip  Livingston  and  their  grantees,  three-eighth 
parts  of  the  same ;  to  William  Ashley  and  his  grantors,  one- 
eighth  ;  to  Timothy  Chittenden  and  his  grantors,  one-eighth ; 
to  the  heirs  of  Samuel  Forbes  two-eighths  and  fourteen-six- 
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teenths  of  one-eighth  ;  and  also  to  all  the  said  proprietors,  in 
like  proportion,  the  remaining  two-sixteenths  of  one-eighth 
part  of  the  same  :  and,  whereas,  there  is  a  difference  of  opin- 
ion between  certain  of  the  proprietors  as  to  the  ownership  of 
two-sixteenths  of  one-eighth  of  said  ore  bed,  now,  therefore,  it 
is  hereby  voted  and  declared,  that  the  corporation  will  receive 
deeds  from  said  proprietors,  of  the  respective  proportions  of 
said  ore  bed,  as  above  stated,  and  will  issue  stock  to  the  owners 
of  said  ore  bed  according  to  the  proportions  above  stated ; 
and  that  the  remaining  two-sixteenths  of  one-eighth  of  said 
ore  bed  be  left  without  any  issue  of  scrip  for  the  same,  until 
otherwise  ordered,  when  the  title  to  the  same  shall  be  ascer- 
tained, and  that,  in  the  meantime,  the  rents  and  profits  of  the 
same  be  appropriated  towards  the  payment  of  the  debts  and 
expenses  of  the  corporation.'  The  report  was  accepted,  and 
the  accompanying  vote  was  passed.  A  certificate  for  fifty 
shares  of  stock  was  issued  to  Timothy  Chittenden,  Orsamus 
Bushnell,  trustee  for  Catherine  L.  Talbot,  and  Maria  S.  Bo- 
gardus,  each.  These  one  hundred  and  fifty  shares  of  stock 
represent  the  same,  and  all  the  same,  three-eighths  interest 
which  Robert  Livingston  devised  to  his  sons,  Henry,  Walter 
and  John.  These  shareholders  conveyed,  by  separate  deeds, 
to  tbe  company,  their  interest  in  the  ore  bed,  and  said  Chit- 
tenden and  said  Bogardus  annexed  to  their  deeds  a  eovenant, 
by  which,  after  referring  to  the  by-law  or  resolution  requir- 
ing security,  by  way  of  indemnifying  the  corporation  for  all 
loss  it  might  sustain,  &c.,  they  covenanted  to  indemnify  the 
corporation  against  all  loss  or  damage  it  might  sustain  by 
issuing  stock  to  them,  and  against  all  lo^s  or  damage  it  might 
sustain  by  paying  dividends  thereon ;  and  that  they,  their  ex- 
ecutors, &c.,  would,  at  any  and  all  times,  surrender,  on  de- 
mand, for  cancellation,  so  much  of  said  stock  as  should  ap- 
pear to  have  been  improperly  issued."  Dividends  have  regu- 
larly been  paid  to  these  shareholders,  or  to  their  assignees, 
upon  said  one  hundred  and  fifty  shares  of  stock,  ever  since 
the  year  1847.  Herman  Livingston,  son  of  John,  died  in 
May,  1872,  aged'  eighty  years,  and,  by  his  will,  made  Herman 


AUGUST,  1879.  56.7 


LiTingston  v.  The  Proprietors  of  the  Ore  Bed  in  Salisbury. 

T.  Livingston,  the  plaintiff,  his  residuary  legatee  and  devisee, 
^ho  made  demand  of  the  defendant  for  fifty  shares  of  stock, 
on  May  6th,  1814.  This  was  the  first  demand  ever  made 
upon  the  corporation  by  any  heir  or  representative  of  John 
Livingston.  Herman  Livingston  asserted,  in  conversation 
with  his  son  and  others,  in  the  latter  part  of  his  life,  that  he 
had  an  interest,  through  his  father,  in  the  Salisbury  ore  bed, 
which  ought  to  be  pressed.  Since  1848,  the  corporation  has 
been  in  entire  and  exclusive  possession  of  the  real  estate.  No 
fraud  or  concealment  of  facts  on  the  part  of  the  defendant,  or 
of  General  Hemy,  or  of  his  successors,  is  claimed. 

Assuming  what  is  denied  by  the  defendant,  that  the  wills 
of  Eobert  and  John  were  legally  probated  in  this  State,  and, 
as  probated,  are  competent  evidence  of  the  title  to  real  estate 
in  this  State  which  was  devised  by  such  wills,  it  is  apparent 
that  an  undivided  one-eighth  of  the  ore  bed  became  vested  in 
John,  in  feie,  by  the  residuary  devise  in  Robert's  will,  and 
that  this  one-eighth  has  never  been  conveyed  by  any  recorded 
deed  of  John,  Herman  or  Herman  T. ;  and  it  is  also  apparent, 
that,  at  least  since  1844,  the  grantees  of  the  grand-nephew  of 
General  Henry  have  openly  and  continuously  claimed  to  be 
the  owners  of  the  one-eighth  which  was  devised  to  John. 

For  the  purpose  of  deciding  the  questions  which  naturally 
arise  under  this  equity  proceeding,  it  is  not  necessary  to  de- 
termine whether  there  has  been  a  technical  ouster  or  disseisin 
or  dispossession  of  John  or  Herman  by  any  or  all  of  their  co- 
tenants,  or  whether  there  has  been  such  a  series  of  acts,  or  claim 
of  right  or  title  or  adverse  possession,  from  which  an  ouster 
or  dispossession  can  be  presumed ;  but  it  is  important  to  ascer- 
tain the  real  nature  of  the  relations  between  General  Henry 
and  his  brother  John,  or  between  their  devisees,  respecting 
John's  interest  or  rights  in  the  land  or  the  profits  arising  from 
his  one-eighth,  if  an  ascertainment  is  practicable.  The  plaint- 
iff's theory  is,  that  General  Henry  was  the  representative  of 
the  Livingston  family,  in  the  management  of  the  ore  bed ; 
and  that,  as  such  representative,  he  received  the  dividends  or 
profits  belonging  to  such  branch,  and  paid  John  his  share. 
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The  defendant's  theory  is,  that  there  was  an  arrangement  or 
agreement  between  the  two  brothers,  by  which  John's  share 
in  the  profits  or  in  the  land  was  sold  or  transferred  to  Henry. 
It  is  to  be  observed,  that  the  testimony  in  the  ease,  except 
that  derived  from  the  record  title  and  the  deeds  of  the  various 
parties,  is  exceedingly  scanty.  There  are  no  memoranda  or 
agreements  or  receipts  or  letters  which  tlirow  any  light  upon 
the  way  in  which  General  Henry  and  his  brother  regarded 
John's  ore  bed  interest.  This  lack  of  evidence  does  not  arise 
from  any  laches  in  the  preparation  of  the  case,  for,  the  astute 
and  learned  counsel  have,  evidently,  made  diligent  search  If 
all  the  hiding  places  in  which  they  supposed  that  information 
might  be  concealed.  But,  there  are  some  significant  facts 
which  plainly  appear.  The  ore  bed  interest  which  Robert  Liv- 
ingston owned,  was  not,  in  his  lifetime,  of  large  pecuniary 
value,  but  it  was  not  an  insignificant  part  of  his  great  estate.  It 
supplied  his  Ancram  furnace  with  ore  of  a  remarkable  quality. 
Kobert  Livingston  and  his  father  diligently  added  to  the  one- 
eighth  which  Philip  Livingston  received  by  grant  in  1735, 
until  Robert  owned,  at  his  death,  one-half  o^  the  bed.  The 
ore  bed  right  which  John  inherited  did  not  probably  disap- 
pear from  his  sight  or  memory,  as  a  trifling  affair.  If  Henry 
took  it,  he  took  it  with  the  full  knowledge  of  his  brother.  Jt 
is  apparent  to  my  mind,  that,  after  John's  death,  in  1822,  no 
moneys  were  paid  upon  ore  bed  account  to  Herman,  his  resid- 
uary legatee.  If  there  had  been,  Herman,  who  was  thirty 
years  of  age  at  his  fatheA  death,  would  have' known  and  re- 
membered the  fact,  and  would  not  have  waited  until  he  was 
nearly  eighty,  before  complaining  that  there  was  an  interest 
in  the  ore  bed  which  properly  belonged  to  him.  If  he  had 
ever  received  dividends,  they  would  not  haye  been  quietly 
abandoned,  while  Robert's  children  were  annuaUy  receiving 
their  share ;  and  such  a  fact  would  have  been  emphasized 
when  he  was  making  the  general  assertion  that  his  father  was 
interested  in  the  ore  bed,  and  that  he  did  not  believe  that 
there  had  been  any  alienation  of  the  interest.  If,  th^i,  Her- 
man did  not  receive  any  dividends,  is  it  probable  that  there  was 
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a  stoppage  in  payments  at  John's  death  ?  If  Henry  had  been 
in  the  habit  of  paying  dividends  to  John,  that  fact  would 
have  been  known  by  John's  children,  and  Herman  wonld  not 
natnrally  have  permitted  a  change  in  the  course  of  business 
without  some  expostulation  and  complaint;  and  the  com- 
plaint would  have  been  repeated  as  he  informed  his  son  of 
the  loss  of  the  interest.  The  theory  that  no  dividends  were 
paid  to  John  gains  some  confirmation  from  this  consideration : 
General  Henry  was  the  owner  of  great'  lot  No.  3,  in  which . 
was  the  Ancram  furnace.  He  had  promised  to  devise  to 
John's  son  Henry  one-half  of  this  part  of  the  Manor.  John 
knew,  or  expected,  that  his  son  was  to  be  the  heir  of  nearly 
one-half  of  his  brother's  patrimony,  and  might  naturally  have 
knowingly  consented  that  the  share  of  the  ore  bed,  which 
was  not  of  great  value  to  him,  but  was  of  importance  to  the 
owner  of  the  furnace,  should  be  enjoyed  by  Henry  without 
compensation.  There  is  no  inherent  improbability  in  the 
theory  that  no  dividends  were  ever  paid  to  John,  and  that  the 
non-payment  was  the  result  of  a  friendly  and  family  agree- 
ment to  that  effect,  between  two  brothers  who  were  on  terms 
of  intimacy,  and  who  had  made  family  treaties  with  each  other 
in  regard  to  their  property,  and  that  no  deed  or  conveyance 
was  ever  made,  but  that  it  was  xmderstood  that  Henry  was 
to  be,  in  fact,  the  owner.  But,  in  my  opinion,  the  testimony 
in  regard  to  the  business  relations  between  John  and  Henry 
is  so  scanty,  that  it  cannot  be  found,  either  that  no  dividends 
were  paid  to  John,  or  that  no  dividends  were  paid  by  reason 
of  a  family  arrangement  to  that  effect.  It  can,  however, 
properly  be  found,  that  payment  of  dividends  upon  John's 
one-eighth  was  not  made  to  his  son  after  John's  death  in 
1822. 

It  is  not  claimed  that  any  facts  were  concealed  from  John 
or  Herman,  or  that  any  fraud  was  practised  upon  them.  It 
cannot  be  that  they  should  not,  in  their  lifetime,  bave  known 
the  condition  of  the  ore  bed  rights.  John  and  General 
Henry  lived  near  each  other,  on  terms  of  intimacy.  General 
Henry  was  the  agent  of  the  corporation.    Henry  of  Olaverack, 
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Herman'*  brother,  was  agent  for  five  years  after  General- 
Henry's  death.  Herman  and  John  S.  Livingston,  son  of 
Kobert  Cambridge,  who  sometimes  attended  the  meetings  of 
the  corporation,  were  on  quite  intimate  terms.  It  cannot  rea- 
sonably bo  supposed  that  the  affairs  of  this  corporation,  or  its 
re-organization,  should  have  been  a  sealed  book  to  Herman 
during  the  fifty  years  after  his  father's  death.  He  must  nat- 
urally have  known  the  general  history  of  the  corporation, 
and,  knowing  that  his  father  had  the  legal  title  to  one-eighth 
of  the  property,  and  believing  that  the  title  had  never  been 
transferred,  it  was  his  duty  to  look  after  the  interest  which 
he  thought  might  belong  to  him,  and,  if  he  neglected  or  post- 
poned that  duty,  his  estate  must  suffer  the  consequences  of 
his  laches.  If  he  was  absorbed  in  other  business  and  thoughts, 
.  and  did  not  acquaint  himself  with  the  afiairs  of  the  corpora- 
tion, he  is  still  amenable  to  the  charge  of  neglect. 

What,  then,  is  the  position  of  the  plaintiff,  in  a  Court  of 
equity  ?  He  is  claiming  stock,  growing  out  of  real  estate,  the 
benefits  of  which  his  devisor  did  not  enjoy  for  fifty  years 
prior  to  his  death,  and  which  has  been  openly  claimed,  since 
184*,  by  the  present  stockholders,  or  their  assignors,  as  their 
own.  The  plaintiff's  father  remained  silent  while  the  corpo- 
ration was  being  re-organized  with  no  little  deliberation,  and 
no  demand  for  stock  was  made  until  1871.  He  was,  during 
this  fifty  years,  in  a  position  to  know  the  history  of  the  cor- 
poration and  of  the  interest  in  the  ore  bed  which  descended 
from  his  grandfather,  and,  while  believing  that  his  father's 
title  had  never  been  aliened,  neglected  to  make  any  claim 
upon  those  who  were  notoriously  in  the  enjoyment  of  the  in- 
terest which  he  thought  might  be  his  own.  The  delay  is 
owing  to  a  want  of  the  diligence  "  which  is  fairly  to  be  ex- 
pected from  a  reasonable  person."  (  Upton  v.  TribUcock^  91 
U.-S.,  45.) 

The  principles  which  govern  a  Court  of  equity  in  similar 
cases  have  been  often  stated,  and  are  thus  summarized  in 
Badger  v.  Badger^  (2  Wall,^  87,) :  "  But  there  is  a  defence 
peculiar  to  Courts  of  equity,  founded  on  lapse  of  time  and  the 
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**Btalenes8  of  the  claim,  where  no  statute  of  limitaiions  gov- 
erns the  case.  In  such  cases,  Courts  of  equity,  acting  upon 
their  own  inherent  doctrine,  of  discouraging,  for  the  peace  of 
society,  antiquated  demands,  refuse  to  interfere  where  there 
has  been  gross  laches  in  prosecuting  the  claim,  or  long  ac- 
quiescence in  the  assertion  of  adverse  rights.  Long  acquies- 
cence and  laches  by  parties  out  of  possession  are  productive 
of  much  hardship  and  injustice  to  others,  and  cannot  be  ex- 
cused but  by  showing  some  actual  hindrance  or  impediment,  • 
caused  by  the  fraud  or  concealment  of  the  parties  in  posses- 
sion, which  will  appeal  to  the  conscience  of  the  Chancellor." 
The  same  general  principles,  in  their  application  to  different 
classes  of  facts,  are  either  stated  or  alluded  to  in  Upton  v.  Tri- 
hilcock^  (91  U.  S,,  45 ;)  Sulliran  v.  Raih*oad  Co.y  (94  U,  5., 
806 ;)  Broderick'8  Will,  (21  Wall,  503 ; )  2  Story^a  Eq.  Juris.,  • 
sec.  1520,  a.  But,  it  is  said  that  the  corporation,  by  the  Act 
of  1847,  became  the  trustee,  of  a  direct  express  trust,  created 
by  the  Act,  and  not  by  contract,  to  issue  to  the  proprietors  of 
the  ore  bed  scrip  for  the  shares  of  stock  to  which  they  were 
entitled,  which  trust  has  never  been  executed,  and  that,  in 
consequence  of  the  provisions  of  the  resolution  in  regard 
to  indemnity  and  of  the  taking  of  indemnity  by  the  cor- 
poration, it  is  in  the  same  position  as  if  it  stiU  held  unissued 
shares  of  stock  which  belonged  to  the  plaintiff.  Admitting 
that,  at  the  time  of  the  re-organization,  the  corporation  be- 
came a  trustee  to  issue  stock  to  those  who  were  entitled  to  it, 
it  does  not  follow  that  lapse  of  tinft  constitutes  no  bar  to  a 
claimant  of  stock  whose  stock  has  been  issued  hma  fide  to  an 
apparently  rightful  owner,  and  as  to  which  the  trust  is  no 
longer  admitted  by  the  corporation  to  exist,  and  where  there 
has  been  no  fraudulent  and  successful  concealment  of  the 
facts  from  the  knowledge  of  the  ceBtui  que  trust  {Badger 
V.  Badger,  2  Wall.,  87.)  '^  It  is  often  suggested,  that  lapse 
of  time  constitutes  no  bar,  in  cases  of  trust.  But  this  propo- 
sition must  be  received  with  its  appropriate  qualifications. 
As  long  as  the  relation  of  trustee  and  cestui  que  trust  is  ac- 
knowledged to  exist  between  the  pai*ties,  and  the  trust  is  con- 
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tinned,  la|(se  of  time  can  constitute  no  bar  to  an  acconnt  or 
other  proper  relief  for  the  cestui  que  trust.  Bnt,  when  this 
relation  is  no  longer  admitted  to  exist,  or  time  and  long  ac- 
qniescence  have  obscured  the  nature  and  character  of  the 
trust,  or  the  acts  of  the  parties  or  other  circumstances  give 
rise  to  presumptions  unfavorable  to  its  continuance,  in  all  such 
cases  a  Court  of  equity  will  refuse  relief,  upon  the  ground  of 
lapse  of  time  and  its  inability  to  do  complete  justice.  This 
doctrine  will  apply  even  to  cases  of  express  trust."  (2  Story's 
Eq.  J.uris,^  sec,  1520,  a  /  WUmerding  v.  Russ^  33  Conji.^  67,) 
Neither  is  it  true,  that,  in  this  case,  the  corporation  is  in 
the  same  position  as  if  it  held  unissued  stock  for  an  un- 
known owner.  The  stock  was  originally  issued  to  proprietore 
in  the  proportions  in  which  dividends  had  been  paid  for 
twenty  years  and  upwards.  The  corporation  endeavored  to 
perform  its  duty  by  issuing  stock  to  the  apparently  rightful 
claimants,  and  to  the  only  claimants.  The  aggrieved  had 
their  remedy,  not,  however,  if  they  slept  upon  their  rights 
and  acquiesced  for  a  great  length  of  time,  and  if,  in  conse- 
quence of  their  laches,  the  corporation  and  hona  Jide  pur- 
chasers were  to  be  injured.  It  is  manifest,  that,  at  this  late 
day,  the  covenants  of  Chittenden  and  Bogardus  furnish  no 
satisfactory  indemnity  to  the  defendant.  Their  stock  is  now 
owned  by  different  persons. 
Let  the  bill  be  dismissed. 

Thomas  C.  Ingersoll^  Jacob  F,  Miller  and  Jacob  Suiher- 
landy  for  the  plaintiff. 

Donald  J.  Warner,  Henry  61  Robinson  and  Charles  B. 
Andrews,  for  the  defendant. 
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The  National  School  Fubniture  Company 
EoBEBT  Paton  and  othebs.    In  equity. 

Where  a  defendant,  in  opposing  a  motion  for  a  preliminary  injunction  to  re- 
strain the  infrinsrement  of  a  patent,  which  was  granted,  and  in  afterwards 
opposing  a  motion  to  panish  him  for  a  contempt  in  yiolating  such  injunction 
by  making  and  selling  a  certain  form  of  school  desk,  neglected  to  present  to 
the  Court  alleged  facts  as  to  his  own  manufacture  and  sale  of  such  form  of 
school  desk  at  a  date  early  enough  to  anticipate  the  patent,  it  was  held  that 
lie  ought  not  to  be  afterwards  allowed  to  present  such  alleged  facts,  on  a  mo- 
tion to  dissolve  such  injunction. 

(Before  Blatchford,  J.,  Southern  District  of  New  York,  August  4th,  1879.) 

Blatchfobd,  J.  An  injunction  has  been  granted  in  this 
case,  on  patent  No.  1 15,232.  On  a  motion  to  punish  the 
defendants  for  a  contempt  for  violating  tliat  injunction,  a 
certain  form  of  desk,  called  hy  the  defendants,  a  "  normal 
desk,"  with  a  book-rest  attachment,  was  held  to  be  an  in- 
fringement of  said  patent,  and  'the  defendants  were  held 
guilty  of  a  contempt  in  violating  said  injunction,  by  making 
and  selling  said  "  normal  desk  "  with  said  attachment.  Tliej* 
now  come  in  and  move  to  dissolve  the  injunction  for  the 
future,  as  respects  said  *' normal  desk"  with  such  attachment, 
on  affidavits  which  they  claim  show  that  they  actually  made 
such  form  of  "  normal  desk  "  with  such  attachment,  as  early 
as  the  year  1866,  certainly  as  early  as  the  year  1869,  and  be- 
fore the  invention  covered  by  the  plaintiflTs  patent  was  made, 
such  patent  having  been  issued  in  1871.  This  form  of  desk, 
so  alleged  to  have  been  made  by  the  defendants  in  1866 
is  claimed  to  have  been  made  by  them  for  Mr.  Van  Norman. 
Yet,  neither  in  opposition  to  the  motion  for  an  injunction,  nor 
in  opposition  to  the  motion  to  punish  them  for  contempt  in 
making  such  form  of  desk,  did  they,  or  either  of  them,  or 
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their  foreman,  or  Mr.  Yan  JSTorman,  or  any  one  else,  testify 
that  such  form  of  desk  had  been  made  by  them  as  early 
as  the  time  now  alleged.  So  far  from  this,  in  opposing  the 
motion  for  an  injunction,  the  defendants  testified  to,  and 
produced,  a  form  of  desk  which  they  had  made  for  Mr. 
Van  Korman  prior  to  the  plaintiffs  invention,  but  which  was 
not  the  form  now  in  question — the  "normal  desk''  with 
the  book-rest  attachment.  They  had  their  books,  their  recol- 
lection, that  of  their  foreman,  capacity  to  find  Mr.  Vsfti 
Korman,  and  the  testimony  as  to  the  desk  would  have  been 
as  useful  to  them  then  as  now,  and  they  must  have  so  under- 
stood it.  Still  more,  in  opposition  to  the  contempt  motion, 
the  defendant  Robert  Paton  testified,  that  he  had  made  the 
*'  normal  desk,"  with  the  book-rest  attachment,  "  for  sev- 
eral years,"  but  assigned  no  specific  date  earlier  than  July, 
1875.  Under  such  circumstances,  the  defendants  ought  not 
to  be  heard  to  allege  matter  claimed  to  have  been  then  exist- 
ing, which  they  thus  neglected  to  present  to  the  Court,  and 
have  the  benefit  of  it  now  to  dissolve  an  injunction  properly 
granted.  (  Woolworth  v.  Rogers^  3  Woodb,  <&  M,^  135,  143.) 
If  this  rule  ought  to  be  relaxed  in  any  case,  this  is  not  one. 
The  excuses  offered  by  the  defendants  for  not  sooner  bring, 
ing  in  the  evidence  now  offered,  are  not,  on  all  the  facts 
before  the  Court,  satisfactory,  and,  under  all  the  circum- 
stances, the  Court  cannot  but  regard  it  as  doubtful  whether 
in  fact  the  defendants  made  any  "  normal  desk "  with  the 
book-rest  attachment,  at  an  earlier  date  than  that  of  the 
plaintiffs  invention. 

The  motion  is,  therefore,  denied. 

Frederic  11.  Belts,  for  the  plaintiff. 

Francis  Foj-bes,  for  the  defendants. 
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William  R.  Davis  and  otiikbs 
Charles  H.  PfiNOEBGAST  and  others. 

The  libellaoU  executed  to  the  respondeats  a  charter  party  of  a  vessel  for  a 
voyage  from  New  York  to  Rio  de  Janeiro,  by  which  **  forty-five  "  raDoiDg 
days  were  allowed  for  loading  and  discharging,  and,  ir  the  vessel  was  longer 
detained,  the  defendants  were  to  pay  dama<;e!ii,  at  so  much  per  day,  provided 
such  detention  should  happen  "by  default "  of  the  respondents :  Held,  that  the 
respondents  took  the  risk  of  detention  by  iutervening  Sundays  and  holidays 
and  by  custom  house  and  port  regulations  as  to  taking  in  or  discharging 
cargo,  lack  of  wharfage  or  lighterage  facilities,  not  due  to  any  fault  of  the 
vessel,  and  the  like ;  and  that  detention  by  any  of  those  risks  placed  the 
respondents  in  "  default  **  and  rendered  them  liable  for  demurrage. 

(Before  Waite,  Ch.  J.,  Southern  District  of  New  York,  August  6th,  1879.) 

This  was  a  libel  iii  personam,  filed  in  the  District  Court, 
in  Admiralty.  That  Court  dismissed  the  libel,  (8  Benedict, 
84,)  and  the  respondents  appealed  to  this  Court.  This  Court 
found  the  following  facts :  "  In  the  month  of  September, 
1866,  the  parties  hereto  executed  a  charter  party,  by  which 
the  libellanls  chartered  to  the  respondents  the  bark  Mary 
and  Louisa,  for  a  voyage  from  New  York  to  Rio  de  Janeiro, 
Brazil.  The  provisions  of  the  chaiter  party  material  to  the 
decision  of  the  cause  are  as  follows :  '  It  is  further  agreed 
between  the  parties  to  this  instrument,  that  the  said  parties 
of  the  second  part  shall  be  allowed,  for  the  loading  and  dis- 
charging of  the  said  vessel,  at  the  ports  aforesaid,  lay  days  as 
follows,  that  is  to  say,  forty-five  running  days  for  loading 
and  discharging ;  and,  in  case  the  vessel  is  longer  detained,  the 
said  parties  of  the  second  part  agree  to  pay  to  the  said  parties 
of  the  first  part  demurrage  at  the  rate  of  nine  pounds  sterling 
per  day,  day  by  day,  for  every  day  so  detained,  provided  such 
detention  shall  happen  by  default  of  the  said  parties  of  the     ^ 
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second  part,  or  their  agent.  It  is  also  further  understood 
and  agreed,  that  the  cargo  shall  be  received  and  delivered 
alongside,  within  reach  of  the  vessel's  tackles,  or  according  to 
the  customs  of  the  port.  It  is  also  further  understood  and 
agreed,  that  this  charter  shall  commence  when  the  vessel  is 
ready  to  receive  cargo  at  her  place  of  loading,  and  notice, 
thereof  is  given  to  the  parties  of  the  second  part,  or  to  their 
agent,  in  writing.  Vessel  to  be  consigned  to  charterer's 
friends  at  port  of  discharge,  subject  to  a  commission  of  two 
and  a  half  per  cent.'  Thirty-two  days  were  consumed  in  load- 
ing. The  cargo  consisted  of  210  tons  of  coal,  about  130,000 
feet  of  lumber  belonging  to  the  respondents,  and  an  assorted 
cargo  of  general  merchandise,  belonging  to  various  consignees. 
The  bark  was  consigned  to  the  agents  of  the  respondents  in 
Rio  de  Janeiro.  She  arrived  out  on  the  19th  of  December, 
and  was  ready  to  discharge  cargo  on  the  24th,  of  all  which 
the  agents  of  the  respondents  were  duly  notified.  The  cargo 
was  not  finally  discharged  until  January  19th.  By  the  custom 
house  regulations,  the  assorted  cargo  could  only  be  discharged 
at  the  custom  house,  either  from  the  vessel  alongside,  or  by 
means  of  lighters.  If  lighters  are  employed,  the  expense  is 
paid  by  the  vessel.  If  the  discharge  is  made  at  the  custom 
house,  the  vessel  must  wait  her  turn  for  a  place  alongside. 
All  the  cargo  on  the  bark  was  discharged  upon  lighters  except 
the  coal,  which  was  delivered  from  the  vessel  at  a  wharf. 
The  lighters  were  furnished  by  the  consignees  and  paid  by 
the  vessel.  Seven  days  were  occupied  in  discharging  the 
coal,  when  it  might  have  been  put  out  in  half  that  time. 
The  reason  for  this  delay  was,  that  the  coal  had  been  sold  by 
the  agents  of  the  respondents,  and  was  to  be  delivered  at  the 
rate  of  thirty  tons  per  day.  The  lumber  was  delivered  from 
the  lighters  to  the  difiEerent  persons  to  whom  it  had  been  sold 
by  the  agents  of  the  respondents.  Much  delay  was  caused 
by  this  mode  of  doing  business,  sometimes  on  account  of  the 
great  distances  the  lighters  were  sent,  and  sometimes  by  the 
refusal  of  parties  to  take  the  lumber.  There  was  no  time 
when  the  persons  receiving  the  cargo  were  delayed  by  the 
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vessel.  The  lumber  could  have  been  put  off  in  a  little  more 
than  two  days  at  the  wharf,  or  upon  lighters,  if  they  had  been 
ready  to  take  it.  The  master  of  the  vessel  frequently  called 
upon  the  consignees  to  furnish  him  with  lighters  more  rapidly. 
The  assorted  goods  were  discharged  by  the  lighters  as  soon  as 
they  could  have  been  if  the  vessel  had  waited  her  turn  at  the 
custom  house.  The  charter  money,  £7i)0,  sterling,  was  pay- 
able on  delivery  of  the  cargo  at  the  port  of  discharge." 

Welcome  R.  Beebe^  for  the  libellants, 

John  If.  Whiting^  for  the  respondents, 

Waitk,  Ch.  J.  The  lay  days  allowed  by  this  charter  are 
forty-five  running  days,  that  is  to  say,  forty-five  days  as 
they  run,  day  by  day,  from  the  time  the  vessel  was  ready  and 
in  a  condition  to  load  or  unload,  and  notice  thereof  to  the 
respondents  or  their  agents.  The  term  "  running  days  "  was 
evidently  employed  to  exclude  the  idea  of  working  days  only. 
This  throws  upon  the  respondents  all  the  risks  of  detention 
by  intervening  Sundays  and  holidays,  as  well  as  by  the  ordi- 
nary interruptions  incident  to  the  business,  such  as  custom 
house  and  port  regulations  in  reference  to  the  manner  of 
taking  in  or  discharging  cargo,  lack  of  wharfage  or  lighterage 
facilities,  not  due  to  any  fault  of  the  vessel,  and  the  like. 
The  respondents,  in  effect,  agreed  that  no  more  than  forty-five 
running  days  should  be  occupied  in  loading  and  discharging 
the  cargo,  unless  it  was  occasioned  by  some  fault  of  the 
vessel,  or  some  unusual  and  extraordinary  interruption  that 
could  not  have  been  anticipated  when  the  contract  was  made. 
Detention  by  reason  of  any  of  'the  risks  assumed  by  the  re- 
spondents placed  them  in  "  default,"  within  the  meaning  of 
that  term  as  used  in  the  charter,  and  rendered  them  liable  for 
the  stipulated  demurrage. 

It  is  conceded,  that  thirty-two  days  were  occupied  in 
putting  the  cargo  on  board.  No  complaint  is  made  by  the 
respondents  on  this  account.     The  testimony  shows,  that  the 
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vessel  was  ready  and  in  a  condition  to  commence  unloading 
on  the  24:th  of  December,  and  the  agents  of  the  respondents 
were  duly  notified  on  that  day.  She  was  then  at  anchor  on 
the  anchorage  ground  set  apart  by  the  port  regulations  for 
vessels  lying  in  the  harbor  for  a  discharge  of  cargo.  It  is 
also  «hown,  that,  by  the  customs  regulations,  the  assorted 
cargo  could  only  be  unloaded  into  the  custom  house  from  the 
vessel  alongside,  or  by  lighters.  If  discharged  from  the 
vessel  into  the  custom  house,  it  would  be  necessary  for  the 
vessel  to  wait  her  turn  to  come  alongside.  In  this  case, 
lighters  were  employed  and  paid  by  the  vessel,  as  it  was  sup- 
posed in  this  way  time  might  be  saved,  other  vessels  being 
ahead  at  the  custom  house.  No  specific  charges  of  neglect 
are  made  against  the  vessel.  The  respondents  required  that 
their  agents  at  Rio  de  Janeiro  should  be  her  consignees.  This 
was,  undoubtedly,  to  avoid  disputes  as  to  her  diligence  in 
discharging,  and  also  to  accommodate  the  respondents  in  re- 
ceiving cargo.  If,  by  reason  of  their  agency  for  the  respoqd- 
ents,  the  consignees  failed  in  their  duty  to  the  vessel,  it  is 
not  right  that  the  respondents  should  be  charged  with  the 
loss.  It  was  the  duty  of  the  consignees  to  employ  lighters 
for  the  vessel,  when  required.  In  this  case,  the  consignees 
were  repeatedly  asked  by  the  master  to  send  lighters  along 
more  rapidly,  and  I  cannot  but  think  that  the  delay  was 
caused  by  a  scarcity  of  lighters,  or  an  inability  to  unload 
them  at  the  custom  house,  or,  by  what  is,  perhaps,  even  more 
likely,  a  desire  on  the  part  of  the  consignees  to  accommodate 
themselves,  as  the  agents  of  the  respondents,  in  making  their 
deliveries  to  purchasers  under  sales  eflEected  after  the  vessel 
arrived  in  port.  Certainly,  I  can  see  no  fault  on  the  part  of 
the  vessel.  She  was  ready  to  Unload,  within  the  meaning  of  the 
charter,  when  she  was  at  a  place  in  the  harbor  where  she  could 
bo  unloaded,  and  had  done  all  that  was  required  of  her  in 
furnishing  the  facilities  for  unloading.  In  point  of  fact,  she* 
was  prevented  from  going  alongside  of  the  custom  house 
for  want  of  room,  the  agents  of  the  respondents  preferred  to 
have  the  lumber  put  out  on  lighters,  so  sEs  to  facilitate  their 
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own  deliveries,  and  the  coal,  althongb  finally  put  out  on  a 
wharf,  was  kept  back  by  the  same  agents,  to  enable  them  to 
comply  with  their  own  contracts  of  sale. 

Without  pursuing  the  subject  further,  it  is  sufficient  to 
say,  that,  after  a  careful  consideration  of  all  the  evidence,  I 
am  clearly  of  the  opinion  that  the  detention  beyond  the 
stipulated  lay  days  was  caused  solely  by  the  default  of  the 
respondents,  within  the  meaning  of  the  charter,  and  that,  as 
a  consequence,  they  are  liable  for  the  stipulated  demurrage, 
and  interest  from  January  19th,  1867.  The  charter  money 
and  demurrage  were  payable  in  Kio  de  Janeiro.  As  no  attempt 
has  been  made  to  show  the  legal  rate  of  interest  at  that  place, 
it  may  be  calculated  at  the  rate  of  six  per  cent  per  armum. 

A  decree  may  be  prepared  in  favor  of  the  libellants,  for 
the  legal  value,  in  dollars,  of  £117,  and  the  accrued  interest. 


The  FiDELTrr. 

A  steam-tTig,  the  property  of  a  manicipal  corporation  inyested  with  certain 
powers  of  local  goyeroment  in  a  city,  and  used  exclusively  by  an  execaiive 
department  of  such  municipal  goyemment,  as  an  instrument  for  performing 
dufies  imposed  on  it  by  law,  is  not  liable  to  seizure  in  a  suit  in  rem  against 
sueh  steam-tug,  in  Admiralty,  in  the  District  Court,  brought  to  recover  dam- 
ages for  an  act  of  the  tii^,  while  actually  engaged  in  public  seryico  under  the 
orders  of  such  department. 

A  stipulation  filed  to  obtain  the  release  of  the  tug  la  not  a  waiver  of  the  ques- 
tion as  to  the  original  liabUity  of  the  tug. 

(Bt'fore  Waite,  Ch,  J.,  Southern  District  of  New  York,  August  5th,  1879.) 

This  was  a  libel  zVi  rem,  filed  in  the  District  Court,  in  Ad- 
miralty. That  Court  dismissed  the  libel  and  the  claimant  ap- 
pealed to  this  Court.  This  Court  found  the  following  facts : 
*'  The  steam-tug  Fidelity,  at  the  time  of  the  occurrences  com- 
plained of,  and  at  the  time  of  the  coifimencement  of  this  suit, 
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was  the  property  of  the  Mayor,  Aldermen  and  Commonalty 
of  the  city  of  New  York,  a  municipal  corporation  of  the 
State  of  New  York,  invested  with  certain  powers  of  local 
government  within  the  limits  of  its  jurisdiction.  She  was 
used  exclusively  by  the  Department  of  Public  Charities  and 
Correction,  one  of  the  executive  departments  of  the  munici- 
pal government,  and  was  one  of  the  instruments  by  means  of 
which  that  department  was  enabled  to  perform  the  duties 
imposed  on  it  by  law.  It  was  public  property,  devoted  to  a 
specific  public  use  in  connection  with  the  daily  operations  of 
the  government.  ITie  injuries  complained  of  oocorred,  and 
the  attachment  under  the  ppoeess  issued  in  this  action  was 
made,  within  the  jurisdiction  of  the  municipality,  and  while 
the  tug  was  actually  engaged  in  public  service  under  the  or- 
ders of  the  department  to  which  she  belonged.  The  canal- 
boat  Herbert  Phillips,  owned  by  the  libellant,  was  employed 
by  the  same  Department  of  Charities  and  Correction  to  trans- 
port a  cargo  of  coal  from  Hoboken,  N.  J.,  to  Black  well's  Is- 
land. After  her  arrival  at  the  Island  she  was  taken  by  the 
Fidelity,  under  orders  from  the  department  authorities,  and 
placed  alongside  of  what  is  known  as  the  penitentiary  dock, 
and  there  made  fast.  On  the  morning  of  the  8th  of  April, 
1876,  the  department  officials,  being  desirous  of  unloading  at 
that  dock  a  schooner  having  ice  on  board  for  the  use  of  the 
institutions  under  their  charge  on  the  Island,  requested  those 
on  board  the  canal-boat  to  move  her  forward  out  of  the  way, 
so  as  to  let  the  schooner  take  her  place.  This  not  being  done, 
some  of  the  penitentiary  convicts,  then  on  the  dock,  were  di- 
rected, by  the  same  officials,  to  let  go  her  lines  and  move  her 
away.  This  they  did,  and,  in  obedience  to  orders,  placed  her 
alongside  an  old  barge  lying  against  the  searwall  above  the 
dock,  but  her  bow  extended  a  considerable  distance  beyond 
the  barge,  and  was  headed  somewhat  out  in  the  stream.  All 
this  was  done  against  the  remonstrance  of  those  on  board  the 
canal-boat.  Very  soon  afterwards,  the  Fidelity  came  along- 
side, and,  passing  the  canal-boat  a  line,  commenced  to  pull  her 
bow  around.     In  doing  so,  she  was  driven  against  some  ob- 
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Btmction  in  the  river,  by  which  a  hole  was  broken  into  her 
and  she  sank.  The  object  of  the  Fidelity  was  to  remove  her 
to  a  place  of  greater  safety.  The  obstruction  which  caased 
the  injury  was  not  known  to  or  observed  by  the  Fidelity  until 
after  the  accident." 

Edward  D.  McCarthy^  for  the  libellant. 
William  C.  Whitney^  for  the  claimant. 

WArTB,  Ch.  J.  It  is  well  settled,  that  public  property, 
devoted  to  public  uses,  and  necessary  for  carrying  on  the  op- 
erations of  the  Government,  is  not  subject  to  seizure  and  sale 
on  execution.  The  Supreme  Court  of  the  United  States  had 
occasion  to  consider  that  question  at  its  last  term,  in  Klein  v. 
New  Orleans^  (99  U.  xSl,  149.)  It  was  there  said,  that  "  mu- 
nicipal corporations  are  the  local  agents  of  the  Government 
enacting  them,  and  their  powers  are  such  as  belong  to  sover- 
eignty. Property  and  revenue  necessary  for  the  exercise  of 
these  powers,  become  a  part  of  the  machinery  of  Govern- 
ment, and,  to  permit  a  creditor  to  seize  and  sell  them  to  col- 
lect his  debt,  would  be  to  permit  him,  in  some  degree,  to  de- 
stroy the  Government  itself."  "The  test  in  such  cases  is  as 
to  the  necessity  of  the  property  for  the  due  exercise  of  the 
functions  erf  the  municipality."  The  same  rule  prevails  in 
New  York,  and  is  laid  down  broadly  and  explicitly  in  Da/r- 
Iwgton  V.  The  Mayor^  (31  N.  Y.^  164,  192,)  and  Leonard  v. 
Ciiy  of  Brooklyn,  (71  N.  Y„  498,  500.)  It  would  seem  to 
be  clear,  that,  if  the  instruments  of  Government  cannot  be 
seized  to  pay  a  debt  after  judgment,  they  cannot  before. 

It  is  said,  however,  that  the  maritime  law  gave  the  libel- 
lant a  lien  on  the  tug  for  his  damages,  and  that,  whenever 
there  is  a  maritime  lien,  an  action  in  rem,  lies,  in  Admiralty, 
for  its  enforcement.  It  seems  to  me  tliat  the  same  principle 
which  forbids  the  seizure  to  pay  a  debt,  forbids  the  lien, 
which  can  only  be  enforced  bv  a  seizure.  Analogous  ques- 
tions have  arisen  in  New  York  under  the  mechanics'  hen  laws, 
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and,  in  the  very  well  considered  case  of  Brinherhoff  v.  Tha 
Board  of  Education^  (2  i)aZy,  443,)  the  Court  of  Common 
Pleas  held  that  such  a  Jien  could  not  be  acquired,  on  the  ex- 
press ground  that  public  property  devoted  to  public  uses  waB 
exempt  by  public  necessity  from  seizure  and  sale  under  exe- 
cution. This  case,  it  is  said,  was  affirmed  by  the  Court  of 
Appeals,  under  the  name  of  PoiUon  v.  The  May  or ^  (47  iT. 
Z.,  666.)  In  Leonard  v.  City  of  Brooklyn,  (71  N.  F.,  49S, 
501,)  where  a  similar  question  arose,  it  was  said:  "If  judg- 
ments in  other  actions  cannot  be  enforced  by  the  sale  of  pub- 
lic property,  for  the  reason  that  public  exigencies  require  that 
such  property  should  be  exempt  from  seizure  and  sale,  cer- 
tainly, a  judgment  obtained  under  the  lien  law  «  ♦  * 
should  stand  in  no  better  position."  For  the  reason,  there- 
fore, that  the  plaintifPs  demand  could  not  be  "enforced  as  a 
mechanic's  lien  upon  property  held  for  public  use  by  the  cor- 
porate authorities  of  the  city  of  Brooklyn,"  a  demurrer  to 
his  complaint,  asking  a  foreclosure  of  such  a  lien,  was  sus- 
tained. 

"While  the  libellant  concedes  that  the  public  vessels  of  the 
United  States  cannot  be  sued  in  rem,  he  insists  that  the  ex- 
emption arises  solely  from  the  fact  that  the  Government  it- 
self cannot  be  sued,  and  then  argues,  that,  because  the  muni- 
cipality of  New  York  may  be  sued  in  the  common  law  Courts, 
the  instrumentalities  of  its  Government,  coming  within  the 
Admiralty  jurisdiction,  may  be  proceeded  against  according 
to  the  usages  and  practice  of  an  Admiralty  Court.  As  has 
already  been  seen,  the  public  property  of  a  municipal  corpo- 
ration cannot  be  seized  on  an  execution,  although  the  corpo- 
ration  may  be  sued  to  obtain  a  judgment  on  which  an  execu- 
tion can  issue.  The  simple  right  to  sue,  therefore,  does  not 
carry  with  it  the  right  to  seize  all  property.  It  follows,  nec- 
essarily, that  the  exemption  from  seizure  is  not  always  the 
same  thing  as  an  exemption  from  suit. 

A  careful  examination  of  the  cases  satisfies  me  that  the 
exemption  of  public  vessels  from  suits  in  Admiralty  arises 
not  out  of  a  want  of  power  to  sue  the  public  owner,  but  out 
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of  a  want  of  liability  on  the  part  of  the  vessel.    A  public  ves- 
sel is  part  of  the  sovereignty  to  which  she  belongs,  and  her 
liability  is  merged  in  that  of  the  sovereign.     Under  such  cir- 
cumstances, redress  must  be  sought  from  the  sovereign,  and 
not  from  the  instruments  he  uses  in  the  exercise  of  his  legiti- 
mate functions.     Public  creditors  look  to  the  public  faith  for 
their  security,  and  not  to  the  public  property.     But,  it  is  in- 
sisted, that,  during  the  public  ownership,  the  maritime  liabil- 
ity of  the  vessel  may  be  incurred,  although  the  remedy  in 
Admiralty  is  suspended.    If  this  be  so,  then  seamen  employed 
on  vessels  of  war,  if  their  wages  are  not  paid  and  their  vessel  is 
sold  to  private  owners,  to  be  employed  in  the  ordinary  business 
of  commerce,  may  libel  the  vessel  in  the  hands  of  her  private 
"owners,  to  secure  their  money.     A  simple  statement  of  such 
a  proposition  is  all  that  is  required  to  show  its  fallacy.      The 
real  truth  is,  that,  in  such  cases,  the  maritime  law  passes  by 
the  thing  and  places  the  liability  on  the  sovereign  owner  alone, 
and  not  upon  the  maritime  instrumentalities  of  his  sovereignty. 
The  cases  of  The  Davis^  (10   WM.^  15,)  and  2'he  Siren,  (7 
WaZL^  132,)  are  not  at  all  in  conflict  with  this.     In  the  case  of 
The  Davis^  the  property  was  cotton  sliip|{ed  by  the  treasury 
agent  of  the  United  States,  from   Savannah;  to  the  cotton 
agent  in  New  York,  and  does  not  appear  to  have  been  in  any 
manner  devoted  to  the  public  use  or  connected  with  the  op- 
erations of  the  Government.    In  fact,  it  appears  to  have  been 
property  collected  under  the  abandoned  and  captured  prop- 
erty Act,  and  shipped  to  New  York  for  sale,  so  that  the  pro- 
ceeds might  go  into  the  Treasury,  in  accordance  with  the  re- 
quirements #f  that  Act.      The  Siren  was  a  case  of  prize,  and 
the  question  was,  whether  damages  caused  by  a  collision,  for 
which  she  was  in  fault,  while  on  her  way  into  port  for  adju- 
dication, should  be  paid  out  of  the  proceeds  of  her  sale  on 
condemnation.      No  question  of  public  use  was  involved. 
There  was  nothing  to  take  it  out  of  the  general  rules  of  mar- 
itime law,  except  its  public  ownership,  and  that,  all  will  con- 
cede, is  not  enough.    Property  does  not  necessarily  become  a 
part  of  the  sovereignty  because  it  is  owned  by  the  sovereign. 
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To  make  it  so,  it  mnst  be  devoted  to  the  public  use,  and  must 
be  employed  in  carrying  on  the  operations  of  the  Government. 
There  may  be  some  expressions  of  the  learned  Justices  who 
wrote  the  opinions  in  these  cases,  which,  if  separated  from 
the  facts  tlien  under  consideration,  would  indicate  that  the 
Hen  extended  to  public  vessels  employed  in  the  public  serv- 
ice, as  well  as  to  others ;  but  that  question  was  not  up  for 
determination,  and  it  is  proper,  therefore,  to  confine  the  ac- 
tual decision  to  the  cases  as  they  stand. 

In  England,  since  the  time  of  Edward  I,  it  has  been  the 
practice  to  give  the  subject  a  suit  against  the  Crown,  in  the 
form  of  a  "  petition  of  right,"  which,  being  addressed  to  the 
sovereign  in  person,  sets  forth  the  grievance  and  asks  redress. 
This  the  sovereign  grants  by  directing  "  his  judges  to  do' 
justice  to  the  party  aggrieved."  Thereupon,  a  judicial  investi- 
gation of  the  matter  is  had,  precisely  the  same  as  in  suits 
between  subject  and  subject.  ( United  States  v.  O^Keefe^  11 
Wall.^ll^^  183.)  In  Admiralty,  the  Lords  Commissioners  of 
the  Admiralty  represent  the  Crown,  and,  in  cases  coming 
within  the  Admiralty  jurisdiction,  they  direct  the  Admiralty 
proctor  to  appear  and  answer  a  suit  to  be  commenced  in  the 
Admiralty  Court.  This  is  equivalent  to  a  waiver  by  the 
down  of  its  privileges  as  sovereign,  and  to  a  consent  that 
the  rights  of  the  parties  be  tried  and  determined  in  a  suit  as 
between  subject  and  subject.  In  such  cases,  process  never 
issues  against  the  vessel,  or,  if  it  does,  the  vessel  is  not  seized, 
but,  when  the  necessary  consent  to  the  suit  is  given,  the 
Crown  appears,  and  the  trial  is  had.  In  the  case  of  The  Athol^ 
(1  W.  Roh,f  374,)  the  suit  was  not,  in  form  even,  in  rem^ 
but  in  persfmam.  An  application  was  made  for  a  monition 
against  the  Lords  Commissioners,  "  calling  upon  them  to  show 
cause  why  damage  should  not  be  pronoimced  foi',  and  com- 
pensation awarded  to  owners  of  the  ship  and  cargo,  and  to  the 
master  and  crew,  for  the  loss  of  their  effects,"  in  a  case  of  col- 
lision with  a  troop-ship  belonging  to  the  Grown  and  at 
the  time  engaged  in  public  service.  The  process  was  at  first 
refused,  on  the  ground  that  it  could  not  be  enforced  if  the 
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Lords  of  the  Admiralty  declined  to  appear,  and  also  on  the 
ground,  that,  if  it  should  be  found  that  damages  had  been 
occasioned  by  the  fault  of  the  Athol,  payment  could  not 
be  enforced.  Subsequently,  the  Lords  of  the  Admiralty 
came  in  voluntarily,  and  the  case  was  heard  and  decided. 
The  cases  of  Tha  Swallow,  (1  Swahey,  30,)  and  Tfte  Inflexible^ 
Id.^  32,)  were,  in  form,  against  the  commanders  of  the  vessels. 
J3y  its  appearance  in  this  form  of  proceeding,  the  Crown 
places  itself  on  an  equality  with  a  subject,  for  the^purposes 
of  the  controversy  in  hand,  waiving  all.  its  privileges  of  sov- 
ereignty. The  Lord  Ilobart^  (2  Dods,,  100,)  and  The  Marquis 
of  Huntley^  (3  Ilagg.,  246,)  were,  in  form,  suits  in  rerriy  but 
there  was  no  seizure  and  no  bail.  This  was  only  another  way 
of  bringing  the  Crown  into  Court.  The  form  was  unimport- 
ant. What  was  wanted  was  the  voluntary  appearance  of  the 
Crown  in  Court,  and  a  waiver  of  its  sovereign  exemptions. 
For  that  purpose  a  suit,  such  as  could  be  entertained  by  an 
Admiralty  Court,  was  required,  and,  when  the  submission  of 
the  Crown  was  obtained,  the  facts  were  adjudicated  as  be- 
tween subject  and  subject.  The  suits  were  modes  of  proceed- 
ing resorted  to  with  the  consent  of  the  Crown,  for  the  purpose 
of  determining  the  question  whether  the  Crown  should  make 
good  the  loss.  For  that  purpose  the  Crown  voluntarily  laid 
aside  its  sovereignty  and  consented  to  be  treated,  in  all  that 
related  to  the  inquiry,  as  a  subject. 

This,  I  think,  is  all  that  can  be  claimed  from  the  English 
cases.  The  policy  of  that  Government  is  to  submit  itself  to 
the  jurisdiction  of  its  own  Courts,  on  applications  for  a  re- 
dress of  grievances ;  and  a  suit  in  Admiralty  is  a  proper  form 
of  proceeding,  in  cases  of  maritime  loss.  For  that  reason  the 
practice  prevails  of  submitting  all  such  grievances  to  the  de- 
termination of  that  Court.  This  is  far  from  deciding  that 
public  ships  can  be  subjected  to  maritime  liens,  without  the 
express  consent  of  the  Government  to  whicb  they  belong. 
That  is  the  question  which  is  now  under  consideration,  and  I 
do  not  understand  that  The  Siren  and  The  Davis,  {supra,) 
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go  further  tlian  to  decide  that  the  property  of  the  Govern- 
ment, not  devoted  to  the  public  use,  is  subject  to  such  liens. 
It  seems  to  me,  therefore,  that,  upon  the  main  question, 
the  case  is  with  the  claimant,  and  that  the  libel  must  be  dis- 
missed. The  stipulation  filed  to  obtain  the  release  of  the  tug 
is  not  a  waiver  of  the  question  as  to  the  original  liability  of 
the  tug.  The  stipulation  takes  the  place  of  the  vessel,  and, 
for  all  the  purposes  of  the  trial,  the  case  goes  on  as  if  the 
vessel  were  itself  in  Court. 

A  decree  may  be  prepared  dismissing  the  libel,  with  costs 
in  both  Courts. 


APPENDIX. 


I. 

EULES. 

JtuU  of  the  Ciraat  Court  of  the  United  Statee  far  the  Northern  J)i»lrid  of  Nea 
York,  adopted  tinee  the  publication  of  the  fifteenth  volume  of  ihete  Beporte. 

Jinii  IBtb,  1880. 

It  is  ordered,  that  hereafter,  to  entitle  any  cause  to  be  placed  on  the  calen- 
dar of  this  Conrt^  for  trial  or  hearing,  a  note  of  issue,  stating  the  date  when 
issne  was  joined,  and  the  nature  of  the  issue,  toi^etber  with  the  names  and  resi- 
dences of  the  attorneys  for  the  respective  parties,  shall  be  filed  with  the  clerk 
of  this  Court  at  least  eight  days  before  the  first  day  of  the  term. 


Ryin  of  the  Oireuit  Cnurt  of  the  United  States  for  the  JHstriet  of  Conneeiteut, 
adopted  since  the  publication  ef  the  fifteenth  voiume  of  these  Reports. 

Afbil  80th,  1880. 

In  pursuance  of  the  provisions  of  section  916  of  the  Act  entitled  "An  Act 
to  revise  and  consolidate  the  statutes  of  the  United  States  in  force  on  the  first 
day  of  December,  Anno  Domini  one  thousand  eight  hundred  and  seventy- 
three,**  approved  June  22d,  1874,  it  is  ordered,  that  all  the  provisions  of  the 
public  Act  of  the  General  Assembly  of  the  State  of  Connecticut,  entitled,  "An 
Act  relating  to  civil  actions,"  approved  March  29th,  1878,  are  hereby  adopted 
by  this  Court,  as  rules  of  this  Court  in  respect  to  a  remedy  by  judgment  lion, 
to  reach  the  real  estate  of  a  judgment  debtor,  in  a  common  law  cause  in  this 
Court,  which  lien  can  be  foreclosed  or  redeemed  in  the  manner  provided  in 
said  Act. 

Vol.  XVI.— 37 
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In  pursaance  of  the  provisions  of  the  second  section  of  the  Act  of  Congrress  of 
the  United  States,  entitled,  "An  Act  making  appropriations  for  certain  jncUdal 
expenses  of  the  Groyernment  for  the  fiscal  year  ending  Jane  3(Mih,  1880,  and  for 
other  purposes,"  approved  June  80th,  1879,  Joseph  D.  Bates,  of  Hartford,  is 
hereby  appointed  a  Comniissioner  to  discharge  the  duties  prescribed  by  said 
Act,  in  this  Court  Suitable  boxes  will  be  provided  by  the  Marshal  and  deliv- 
ered to  the  Clerk,  for  safe  keeping  of  the  names  of  persons  to  be  selected  as 
eligible  to  serve  as  grand  and  petit  jurors.  One  said  box  shall  be  provided 
and  designated  for  the  counties  of  Hartford,  ToUaod,  Windham  and  New  Lon- 
don, which  said  counties  shall  be  known  as  Sub-District  No.  1,  and  another  box 
shall  be  provided  and  designated  for  the  counties  of  New  Haven,  Middlesex, 
Fairfield  and  Litchfield,  which  Add  counties  shall  be  known  as  Sub-District  No. 
2.  The  said  Commissioner  and  the  Clerk  of  this  Court  shall,  as  soon  as  practi- 
cable after  the  entry  of  this  order,  and  annually  thereafter  in  tlie  month  of 
August  of  each  year,  select,  to  serve  as  grand  and  petit  jurors  in  this  Court, 
and  place  in  the  boxes  so  provided  as  aforesaid,  the  names  of  at  l.^ast  six  hun- 
dred persons  for  each  Sub-District,  each  of  which  persons  shall  possess  the 
qualification9  prescribed  in  section  800  of  the  Revised  Statutes,  being  the  qual- 
ifications set  forth  in  "An  Act  relating  to  Jurors,**  passed  by  the  General  As- 
sembly of  the  State  of  Connecticut,  approved  March  26th,  1880,  and  shall  be 
electors  of  said  State,  and  residents  of  said  respective  Sub-Districts.  Each  name 
shall  be  written  on  a  separate  slip  of  paper,  with  the  person's  place  of  residence; 
and  the  said  Clerk  and  the  said  Commissioner  shall  each  alternately  place  one 
name  in  said  respective  boxes,  commencini^  with  said  Clerk,  without  reference 
to  party  affiliations,  until  the  required  number  shall  be  completed.  If,  at  any 
time,  less  than  four  hundred  names  remain  in  the  box,  the  Clerk  and  the  Com- 
missioner shall  replenish  the  quota  in  the  manner  aforesaid.  The  boxes  shall 
be  locked  and  retained  by  the  Clerk,  and  the  key  shall  be  kept  by  the  Commis- 
sioner. The  names  of  all  jurors,  grand  and  petit,  to  serve  at  any  term  of  this 
Conrt,  shall  be  drawn  publicly  by  the  Clerk  from  the  box  for  the  Sub-District 
in  which  the  term  is  to  be  held,  and  from  the  names  placed  therein,  and,  at  the 
•close  of  each  term,  the  ballots  containing  the  names  of  persons  who  actually 
served  as  jurors,  or  who  proved  to  be  ineligible  as  jurors,  shall  be  destroyed  by 
the  Clerk.  The  Clerk  shall  post  upon  the  outer  door  of  the  Clerk's  office,  notice 
of  the  time  and  place  of  drawing  jurors,  at  least  three  days  prior  to  the  draw- 
ing, except  where  jurors  are  summoned  during  a  session  of  Conrt  All  rules 
inconsistent  with  this  rule  are  hereby  abrogated. 
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Sit  Passenger  Tax,  1. 
Pleading,  2. 
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ADMIRALTY. 

1.  There  is  no  statute  of  the  United 
States  which  authorizes  or  requires 
sureties  in  stipulations  or  appeal 
bonds,  in  a  snit  in  rem,  in  Admiralty, 
to  Appear  before  the  Admiralty  Court, 
after  a  final  decree  in  the  suit,  for 
examination  concerning  their  prop- 
erty, according  to  the  laws  and  prac- 
tice of  the  Courts  of  the  State.  7^ 
Blanehe  Page,  1 

2.  The  mode  of  enfiircing  a  final  decree 
for  the  payment  of  money,  in  a  suit 
in  rem,  in  Admiralty,  is  that  pre- 
Bcribed  by  Rule  21,  in  Admiralty,  by 
execution.  id, 

8.  A  Court  of  Admiralty  of  the  United 
States  has  no  power  to  enforce  such 
a  decree  against  such  sureties  by  the 
sequestrAtion  of  their  property,  ac- 
cording to  the  practice  of  Courts  of 
equity.  id, 

4.  Nor  can  it  punish  such  sureties  for 
contempt  for  not  performing  their 
sti  ulations,  or  for  failing  to  comply 
with  the  proyisions  of  the  decree,  ta. 

6.  The 'abolition  of  imprisonment  for 
debt,  in  New  York,  makes  it  impossi- 
ble fur  the  Circuit  Court  of  the  United 
States,  in  New  York,  to  use  imprison- 
ment as  a  remedy  in  execution  of  a 
judgment  requiring  the  payment  of 


money  due  on  such  stipulations  or 
appeal  bonds.  id. 

6.  A  steam-tug,  the  property  of  a  mu- 
nicipal corporation  inyested  with  cer- 
tain powers  of  local  goyernment  in  a 
city,  and  used  exclusively  by  an  ex- 
ecutive department  of  such  municipal 
goyernment,  bb  an  instrument  for  per- 
forming duties  imposed  on  it  by  law, 
is  not  liable  to  seizure  in  a  suit  in 
rem  against  such  steam-tug,  in  Admi- 
ralty, in  the  District  Court,  brought 
to  recover  damnc^es  for  an  act  of  the 
tug,  while  actually  engaged  in  public 
service  under  the  orders  of  such  de- 
partment.    The  FidelUy,  069 

7.  A  stipulation  filed  to  obtain  the  re- 
lease of  the  tug  is  not  a  waiver  of  the 
question  as  to  the  original  liability 
of  the  tug.  ta. 

See  Costs,  1,  2. 

AGENT. 

See  Fire  Insurance.  8. 
Life  Insubancb,  6. 


APPEAL. 

See  Admiraltt,  1  to  6. 
Costs,  I,  2. 
Jurisdiction. 


ASSUMPSIT^ 
See  Town  Bond,  1. 

ATTACHMENT. 

See  National  Bank. 
Patent,  16  to  17. 
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BANK. 

See  National  Bans. 
Town  Bond,  8. 


BANKRUl>TCY. 

1.  «Under  the  statute  in  regard  to  com- 
positions in  bankrnptcv,  {Act  of  June 
22d,  1874,  i$§  17.  18  U.  8.  Stat  at 
Large^  182,)  a  debtor  may  be  ex- 
cused by  the  creditors  from  atiswer- 
iog  inquiries,  even  though  he  is  pres- 
ent at  the  meeting  of  creditors.  In 
reWil9on,  112 

2.  On  a  review  in  bankruptcy  the  Cir- 
cuit Court  cannot  considt^r  objections 
to  a  pr< needing  in  composition,  that 
were  not  taken  in  the  District  Court. 

id, 

6.  It  is  no  valid  objection  to  a  composi- 
tion, that  it  is  unsecured  and  payable 
in  insttilments,  and  that  the  property 
of  the  debtor  is  restored  to  him,  to 
be  dealt  with  at  his  pleasure.         id. 

4.  When  questions  of  policy  and  expe- 
diency have  been  fairly  before  the 
creditors  and  disposed  of  by  them, 
and  their  action  has  been  approved 
by  the  register  and  the  District  Court, 
such  action  will  not  be  interfered  with 
by  the  Circuit  Court,  on  review,    id. 

6.  The  provisions  of  the  composition  in 
this  case  considered  and  held  not  to 
violate  the  statute  or  to  be  improper. 

id. 

6.  A  bankrupt  had  a  permit  from  the 
Comptroller  of  the  city  of  New  York 
to  occupy  a  stand  in  a  market,  pay 
ing  therefor  a  weekly  rental.  The 
liteuBe  was  revocable  at  the  pleasure 
of  the  Comptroller,  and  could  not  be 
transferred  without  written  permis- 
sion. It  was  the  custom  of  the  city 
to  allow  such  a  permit  to  be  assigned. 
It  bore  a  vnlue,  as  an  article  of  sale. 
The  bankrupt  paid  |4,000  for  his  per- 
mit, to  his  Hssignor.  He  placed  that 
value  on  it  in  a  statement  of  his  as- 
sets mad^  by  him.  as  a  basis  for  credit, 
a  creditor  who  afterwards  became 
assignee   in   bankruptcy'.      The 


District  Court,  on  the  petition  of  the 
as^gnee  in  bankruptcy,  ordered  that 
the  bankrupt  execute  a  transfer  to 
the  assignee  of  the  right  to  the  per- 
mit, and  a  request  to  the  Comptroller 
to  consent  to  such  transfer.  On  a 
f)etition  of  review,  claimins^  that  the 
permit  was  not  property  which  passed 
to  the  assignee  in  oankruptcy :  Held, 
that  the  bankrupt  wr.s  estopped  from 
asserting  that  the  right  enjoyed  tin- 
der the  permit  was  not  property  in 
his  hands ;  that  the  sale  value  of  snch 
right  would,  when  realized  by  the  as- 
signee, under  the  transfer  papers,  be 
the  proceeds  of  the  property  of  the 
bankrupt ;  and  that  the  order  of  the 
District  Court  was  propei.  In  re 
Gallagher,  410 

7.  N.  A  L.  were  copartners  under  the 
name  of  N.  <&  Co.  lliey  diBsoIved, 
owing  debts  and  having  no  assets. 
Subsequently,  they  formed  a  new 
partnership,  under  the  name* of  N., 
agent,  and  failed,  and  were  adjudged 
bankrupts,  having  firm  assets.  A 
creditor  of  N.  <&  Co.  claimed  to  prove 
against  the  firm  of  N.,  a^rent,  a  debt 
due  by  the  firm  of  N.  <ft  Co. :  Stid, 
that  he  was  pot  entitled  to  share  in 
the  assets  of  the  firm  of  N.,  agent, 
being  ex<^ded  therefrom  by  the 
provisions  of  §  5,121  of  the  Revised 
tStatutes  of  the  United  States.  In  re 
JVtms,  439 

See  Injunction. 
Patent,  8. 


BILL  OF  LADING. 
See  Cakkxeb,  1. 

BOND. 
See  Admiealtt,  1  to  5. 

BOTTOM&T. 

BOTTOMRY. 

1.  The  master  of  a  vessel  cannot  hypo- 
thecste  his  cargo,  by  bottomry,  with- 
out communicating  with  the  owner 
of  the  cargo,  if  communication  with 
such  owner  be  practicable,  and  snch 
communication  must  state  not  merely 
the  necessity  for  expenditure,  but. 
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also,  the  necessity  for  hypothecation. 
The  Julia  Blake)  472 

2«  A  vessel/ with  car^,  boand  from 
Rio  de  Janeiro  to  New  York,  put 
into  St  Thomas  in  distress.  The  mas- 
ter, to  raise  money  to  repair  the  ves- 
sel, gave  a  bottomry  bond  on  vessel, 
freight  and  carf^o.  Jle  had  notice 
thttt  C,  at  Philadelphia,  was  the  con- 
signee of  the  cargo.  He  made  no 
communication  to  him,  and  no  suffi- 
cient communication  to  the  shipper 
of  the  cargo.  He  could  have  commu- 
nicated with  both  of  them  by  tele- 
graph :  Held^  that  the  bond  was  void 
as  respected  the  cargo,  for  want  of 
authority  in  the  master  to  give  ii.   id. 


0 


CARGO. 


See  BoTTOMRT. 
Carrikb,  2. 


CARRIER. 

1.  A  bill  of  lading  for  coir  yarn  in 
bales,  shipped  by  a  steamer  from  Liv- 
erpool to  Kew  York,  receipted  for 
the  bales  as  "  in  good  order  and  well 
conditioned,"  and  described  them  as 
"  in  transit "  from  another  steamer. 
They  were,  apparently,  in  good  ex- 
ternal order.  The  voyage  was  ten 
days.  The  bales,  when  discharged, 
appeared  to  have  been,  at  some  time, 
wet  with  sea  water.  The  yam  inside 
was  damp  to  the  tonch,  discolored, 
and  unfit  for  use  to  make  fine  goods. 
The  bales  were  properly  stowed,  and 
nothing  appeared  as  to  how  they 
could  nave  been  damaged  on  the 
steamer.  There  was  no  evidence  as 
to  the  condition  of  the  bales  when 
shipped.  On  a  libel,  in  Admiralty, 
against  the  steamer;  to  recover  for 
the  damage :  Held,  that  the  libellant 
could  not  recover,  because  he  hnd  not 

.  shown  that  the  goods  were  dama^rad 
while  on  board  of  the  steamer.  The 
Adriatic,  424 

2.  A  vessel  carrying  fine  table  salt  in 
sacks,  with  powdered  arsenic  in  casks, 
stowed  the  arsenic   so  negligently 


that,  during  the  voyage,  by  severe 
weather,  the  casks  of  arsenic  were 
broken,  so  that  the  arsenic  escaped 
and  was  disiri bated  on  some  of  the 
sacks  and  in  the  vessel.  The  vessel, 
without  notifying  the  consignees  of 
the  salt  of  what  had  occurred,  and 
without  separating  the  sacks  with 
whicli  the  arsenic  hud  come  in  con- 
tact from  the  other  sacks,  allowed 
the  sacks  to  be  indiscriminately  dis- 
charged, so  that  it  was  impossible 
to  make  such  separation  afterward. 
lOn  examination  of  a  sack  it  was 
found  that  the  arsenic  had  penetrated 
the  sack  covering  and  impregnated 
the  salt.  Nothing  but  a^  analysis  of 
each  sack  could  have  determined 
whether  the  salt  in  it  was  fit  for  con- 
sumption. 1  he  commercial  yalue  of 
the  salt  was  destroyed  and  it  was  sold 
for  fertilizing  purposes:  Held,  that 
the  vessel  was  liable  for  the  differ- 
ence between  the  commercial  value 
of  the  salt,  as  sound  salt,  when  it 
was  dischiirged,  and  what  it  sold  for 
for  fertilizing  purposes.  The  Niag- 
ara,  516 


CASES  COMMENTED  ON. 

1.  United  States  v.  Cruikshank.  United 
States  V.  De  Grieff,  20 

2.  United  Nickel  Co.  v.  Harris.  Uhifed 
Nickel  Co.  v.  Manhattan  Bra*e  Co.  68 

3.  Union  Paper  Bag  Machine  Co.  v. 
Pultz  A  Walkley  Co.  Uniwn  Paper 
Bag  Machine  Co.  v.  PuUz  <t  Walkley 
Co.,  7*6 

4.  Anilin  v.  Higgin.  Anilin  y.  Coch- 
rane, 1 65 

5.  Eadie  v.  Slimmon.  Rcbinaon  v.  Mu- 
tual Benefit  Life  Ins.  Co.,  194 

6.  Barry  v.  Equitable  Life  Society,   id. 

7.  Wilson  V.  Lawrence,  id. 


CHARTER  PARTY. 

1.  The  libellanta  executed  to  the  re- 
spondents a  charter  party  of  a  ves- 
sel for  a  voyage  from  New  York  to 
Rio  de  Janeiro,  by  which  "  forty- 
five  "  running  days  were  allowed  for 
loading  nnd  discharging,  and,  if  the 
vessel  was  longer  detained,  the  de- 
fendants were  to  pay  damages,  at  so 
much  per  day,  provided  such  deten- 
tion should  happen  "  by  default  *'  of 
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the  respoodents :  Held^  that  the  re- 
spondents took  the  risk  of  detention 
by  iiiteryeninjs:  Sundays  and  holidays 
and  by  custom  house  and  port  ref- 
lations as  to  tnking  in  or  discharging; 
carjiro,  lack  of  wharfage  or  liehtera^e 
facilities,  not  due  to  any  famt  of  the 
vessel,  and  the  like ;  and  that  deten- 
tion l>y  any  of  those  risks  placed  the 
respondents  in  "  deFanlt "  at-.d  ren- 
dered them  liable  for  demarrage. 
DaviM  V.  Pendergatl,  665 

COLLISION. 

1.  A  steamer,  which  is  bound  to  keep 
out  of  the  way  of  another  steamer  ap- 

•  pro  tching  so  as  to  involve  a  risk  <»f 
collision,  has  no  right  to  attempt  to 
pnss  to  the  left,  unless  there  is  an  im- 
perative necessity  for  it,  if  that  in- 
volves a  change  of  course  or  speed 
by  the  other,  until  she  has  obtained 
the  consent  of  the  other  to  such  a 
movement.     The  E.  K  Coffin,     421 

2.  Where  there  has  been  a  collision  be- 
tween two  sailing  ves^o^s,  and  one  of 
them  was  on  the  privileged  tack,  and 
the  other  alleges  that  the  former  was 
in  fault  for  keeping  her  course,  she 
must  show  that  there  was  time  for 
the  former,  after  the  risk  of  collision 
was  apparent  to  her,  to  avoid  the  col- 
lision bychangng  her  course;  and, 
in  this  ciise,  t  e  latter  havios;  been 
in  peril,  the  failure  of  the  former  to 
take  a  step  tn  extremin  of  that  charac- 
ter, was  held  not  to  have  been  a  fault. 
The  Havre,  427 

8.  A  vessel  bound  to  keep  out  of  the 
way  of  another  vessel,  and  having  no 
lookout,  was,  in  this  case,  held  to  be 
not  in  fault  for  a  collision  between 
the  two  vessels,  because  the  case  was 
one  of  inevitable  accident.  7!^ 
Southern  home,  447 

4.  The  yellow  fever  having  disableil 
most  of  her  crew,  which  was  ade- 
quate, it  was  proper  for  her  to  pursue 
her  voyage,  without  putting  back  or 
seeking  an  intermediate  port  or  an- 
choring^, her  precautions,  with  the 
remaining  crew,  being  reasonable,  id, 

6.  A  sailing  vessel  having  the  wind 
free  and  a  sailing  vessel  closo-hauled 


collided.  They  were  approaching 
each  other  very  n'early  end  on.  on 
courses  which  crossed  not  far  from 
the  place  of  collision.  It  being  the 
duty  of  the  former  vessel  to  keep  out 
of  the  way,  she  was  held  in  fault  for 
attempting  to  pass  so  close  to  the 
latter  vessel,  that  a  mistake  of  the 
latter  vessel  in  luffing  caused  the  col- 
lision. The  latter  vessel  was  held  in 
fault  for  luffing,  because  she  had  no 
sufficient  lookout,  although  the  lof- 
fine  was  just  at  the  moment  of  the 
colUsion.     The  Osteo,  537 

6.  In  this  case,  two  steam  ferry-boats 
collided  in  a  fog.  The  one  which 
h:id  the  other  on  her  port  hand  was 
held  solely  in  fault,  she  havins:  kept 
on  while  the  other  had  come  to  a 
stand  still,  each  having  heard  the 
blasts  of  the  steim  whittle  from  the 
other.     The  D.  8,  Qrrgory,  542 

7.  The  responsibility  of  keeping  out  of 
the  way  in  a  fog  is  upon  both  of  two 
approaching  steam  vessels.  idL 


CONSTITUTION  OF  THE  UNITED 

STATES. 

Article  I,  §  8,  151 

Article  3,  $^2,  151 

5th  Amendment,  16,  17 


CONTEMPT. 
See  Admiralty,  4. 


COSTS. 

1.  Cross  libels  were  filed  in  the  Distiict 
Court,  in  Admiralty,  for  a  collision, 
one  being  a  suit  inpertonam  and  the 
other  a  suit  tn  rem.  In  the  first  suit, 
the  IHstrict  Court  decreed  damages 
and  costs  against  the  respondent.  In 
the  second  suit,  that  Court  dismissed 
the  libel,  with  costs.  The  respond- 
ent in  the  first  suit  appealed,  and  the 
Hbellant  in  t.ie  second  suit  appealed. 
This  Court,  on  the  appeals,  appor- 
tioned the  damages  sustained  by  the 
respective  parties.  One  of  the  ves- 
sels was  totally  lost  by  the  collision. 
The  agirregate  costs  of  both  parties 
in  this  Court  and  in  the  District  Court 
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were  divided  by  this  Court  equally 
between  the  parties.  VandertUt  y. 
Rrynuldtt  80 

2.  The  rule  as  to  interest  on  damages 
aud  costs,  stated.  id, 

8.  No  costs  allowed  on  dismissing  a 
bill  and  a  cross  bil!.  Frime  v.  Bran- 
don Mfy.  Co.,  468 

See  LiFB  TNSuaANOis,  2. 
Katioxal  Bank,  8. 


COUPON. 

See  Railroad,  1. 

Town  Bond,  I  to  8. 


CRIMINAL  LAW. 

1.  Section  8,318  of  the  Reyised  Statutes 
of  the  United  States  provides  that 
any  person  who  commits  any  one  of 
the  offences  therein  specified  shall 
pay  a  penalty  of  $100,  and  shall,  on 
conviction,  be  fined  not  less  than  $100, 
nor  more  than  $6,000,  and  imprisoned 
not  less  than  8  months,  nor  more 
than  3  years.  The  United  States 
brought  a  civil  suit  ngninst  L.  to  re- 
cover the  penalty  of  $100  imposed  by 
that  section  for  an  offence  therein 
specified,  and  recorered  a  judii^ment 
therefor,  which  was  paid  ana  satisfied 
of  record.  Afterwards  L.  was  ar- 
rested on  a  warrant  for  the  same  of- 
fence, and  WAS  committed  for  triaL 
On  a  habetu  oormu :  Hdd,  that  the 
criminal  proceeding  by  the  warrant 
was  not  a  proceeding  to  punish  him 
twice  for  the  same  offence.  In  re 
Leuyneky,  9 

2.  The  three  punishments — ^the  penal- 
ty, the  fine  and  the  imprisonment — 
are  only  one  punishment  for  the  same 
offence,  although  the  penalty  is  re- 
covered in  a  civil  action,  and  the  fine 
and  imprisonment  are  inflicted  by  a 
criminal  prosecution.  id, 

8.  An  indictment  for  a  yiolation  of 
§  6,440  of  the  Revised  Statutes  of 
tiie  United  IStates,  charged  that  the 
defendants  conspired  to  commit  an 
offence  against  the  United  States, 
that  i?,  to  wilfully  conceal  and  de- 


stroy certain  papers  relating  to  cer- 
tain merchandise  called  dress  trim- 
mings, liable  to  duty,  which  had  been 
theretofore  imported  and  brought 
into  the  United  States,  and  the  port 
of  New  York,  from  a  foreign  port,  by 
A.,  for  the  purpose  of  suppressing 
certein  evidence  of  fraud  therein  con- 
tained, describini^  the  papers  and 
averring  that  they  contained  state- 
mente  from  the  consignors  of  A.,  nd- 
dressed  to  and  received  by  him  in 
the  due  course  of  his  business,  show- 
ing that  said  merchandise  had  been 
*  knowingly  and  fraudulently  entered 
and  pas^sed  through  the  custom  house 
at  New  York,  on  a  false  classification 
thereof  as  to  v^ae,  and  by  the  pay- 
ment of  less  than  the  duty  legally 
due  to  the  United  Stetes,  and  which 
papers  were  material  and  Important 
evidence  for  the  United  States  in  any 
proceedings  because  of  said  fraudu- 
lent entry,  and  alle;yine  various  acte 
charged  to  have  been  done  to  effect 
the  object  of  the  conspiracy.  On  a 
motion  to  quash  the  indictment,  it 
was  objected,  that  it  was  bad  for  un- 
certeinty,  because  it  omitted  to  state 
facts  showing  the  comnu3«'ion  of  a 
fraud  upon  flie  United  Stutes  in  con- 
nection with  the  importetion  of  the 
merchandise,  and  because  the  con- 
tente  of  the  papers  were  not  so  stated 
as  to  enable  the  Court  to  see  that  they 
conteined  evidence  of  thai  fraud: 
JSeldf  that  the  indictment  was  suffi- 
cient.  Uhiied  Staiet  r.  De  Grief  ,    20 

4.  By  §  6,448  of  the  Revised  Statutes, 
it  is  made  an  offence  to  conceal  or 
destroy  papers  of  the  description 
given  in  said  indictment.  What  it 
would  be  necesiMiry  to  aver  and  pr«ive 
on  an  indictment  under  g  6,448, 
quere,  id, 

6.  The  case,  of  United  Statet  v.  Crua- 
»hank,  (2  Otto,  642,)  commented  en 
and  distinguislied.  id, 

6.  The  defendants,  though  indicteble 
under  §  6,443.  not  having  been  in- 
dicted thereunder,  may  be  indicted 
under  §  6,440.  id, 

7.  It  is  not  necessnry  that  a  criminal 
information  should  show  either  that 
the  defendant  has  been  held  to  an> 
swer  the  charge,  on  a  complaint  be- 
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fore  a  Commissioner,  or  that  the 
charge  has  been  found  true  by  a 
grand  jury.     United  State*  r.  MoUer, 

65 

8.  A  criminal  information  for  a  Tiola- 
tion  of  section  6,446  of  the  Revised 
Statutes  of  tlie  United  States,  in  ef- 
fecting an  entry  of  merchandisp,  need 
not  set  forth  the  vari«;U8  steps  or  doc- 
uments by  which  the  entry  was  ac- 
complished, so  Ions:  as  the  informa 
tion  is  otherwise  sufficient.  id, 

9.  The  question  whether  a  criminal 
prosecution  for  the  acts  complained 
of  will  lie  after  the  recovery  of  a 
penalty  by  a  civil  suit  for  the  same 
acts,  does  not  arise  on  a  demurrer  to 
the  information.  id, 

10.  An  indictment   under  S  6,468  of 
'  the  Revised  Statutes  of  the  United 

States,  which  charges  a  person  with 
haying  forged  a  material  endorse- 
ment on  a  Post  Office  money  order, 
with  intent  to  defraud  C,  charges 
what  is  an  offence  against  the  United 
States.    Vniled  Slatee  V.  MorrU,     188 

11.  There  is  no  provision  of  law  where- 
by an  indictment  found  in  a  Circuit 
Court  can  be  remitted  by  it  to  the 
District  Court,  unless  the  District 
Attorney  deems  it  necessary.  United 
States  v.  Bennett,  888 


12.  The  provisions  of  §  3,893  of  the 
Revised  Statutes,  as  amended  by 
§  1  of  the  Act  of  July  12th,  1876,  (19 
U.  S.  Stat,  at  Large,  90,)  which  for- 
bid the  depositing  in  the  mail,  of  any 
obscene  or  indecent  publication,  are 
not  repugnnnt  to  any  provision  of 
the  Constitution  of  the  United  States, 

id, 

18.  It  is  not  necessary  that  an  indict- 
ment under  that  statute,  in  respect 
to  a  book,  should  set  forth  in  kaec 
verba  the  alleged  obscene  book,  or 
the  alleged  obscene  passages  in  it,  if 
the  indictment  states  that  such  book 
is  so  indecent,  that  it  would  be  of- 
fensive to  the  Court  and  improper  to 
be  placed  on  its  records,  and  that, 
therefore,  the  jurors  do  not  set  forth 
the  same  in  the  indictment,  and  if 
the  book  is  sufficiently  identified  in 


the  indictment  for  the  defendant  to 
know  what  book  is  intended.  id, 

14.  The  defendant  can  always  procure 
information  of  the  charge  which  he  ia 
to  meet,  so  far  as  regards  bein?  fur- 
nished with  a  copy  of  the  publica- 
tion, or  with  a  copy  of  the  alleged 
obscene  parts  of  it,  by  applying  to 
the  Court,  before  the  trial,  for  par- 
ticulars, id. 

16.  The  question  whether,  on  the  mat- 
ter alleged  to  be  obscene,  a  verdict 
that  it  is  obscene  would  be  set  aside, 
as  clearly  against  evidence  and  rea- 
son, can  be  fully  raised  before  the 
trinl,  by  a  motion  to  be  made  on  the 
indictment  and  a  bill  of  particulaFS ; 
and,  under  all  other  circumstances,  it 
is  for  the  jury  to  say  whether  the 
matter  is  obscene  or  not.  id, 

16.  A  pamphlet  of  24  pages,  consisting^ 
of  a  sheet  and  a  half  secured  together 
by  stitching,  and  with  a  cover  of  four 
pages,  and  having  a  title  page,  is 
properly  described  as  a  book,  in  an 
indictment  under  said  statute.        ieL 

17.  Whether  a  count  in  respect  to  a 
publication  merely,  without  averring 
what  kind  of  publication,  is  bad  for 
uncertainty,  qvere,  id, 

18.  It  is  sufficient  if  the  indictment  al- 
leges that  the  defendant  knowingly 
deposited  the  obscene  book,  without 
alleging  Uiat  he  knew  it  to  be  non- 
mailable matter  under  the  statute,  id, 

19.  It  was  proper  to  exclude,  on  the 
trial,  a  question  put  to  the  defend- 
ant, as  a  witness,  as  to  whether,'  at 
any  time,  in  the  sale  or  mailing  of 
the  book,  he  did  it  with  a  knowledge 
or  belief  that  it  was  obscene.         td, 

20.  The  District  Attorney  having,  at 
the  trial,  marked  the  particular  por- 
tions of  the  book  which  he  claimed 
to  be  within  the  statute,  and  having 
stated  that  he  did  not  rely  on  any 
others,  the  Court  properly  refused  to 
permit  the  counsel  for  the  defendant 
to  read  to  the  jury  any  portions  of 
the  book  except  the  parts  so  marked, 
unless  they  were  in  immediate  con- 
nection, to  qualify  the  parts  so  mark- 
ed.   Tlie  marked  parts  and  the  oon- 
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texts  of  the  same  were  read  to  the 
jury  and  commented  on  bj  the  de- 
fendant's counsel  in  his  summing  up, 
and  each  one  of  the  jurors  had  a  copy 
of  the  book  in  his  hand  during  tne 
reading  and  took  the  same  with  him. 

21.  The  Court  properly  refused  to  per- 
mit the  defendant's  counsel  to  read 
from  other  books  clauses  of  alleged 
similar  character,  by  way  of  illus- 
tration, id, 

22.  The  Court  properly  charged  the 
jury,  that  the  test  of  obscenity,  with- 
in the  meaning  of  said  statute,  is, 
whether  the  tendency  of  the  matter 
is  tf>  deprave  and  corrupt  the  morais 
of  thone  whose  minds  are  open  to 
such  influences,  and  into  whose  hands 
a  publication  of  the  sort  may  fall    id, 

28.  The  object  of  the  use  of  the  obscene 
words  is  not  a  subject  for  consider- 
ation, id. 

24.  The  statute  differs  from  no  other 
criminal  statute,  so  as  to  require  a 
different  rule  as  to  a  reasonable 
doubt,  on  the  evidence.  id. 

26.  During  the  absence  of  the  jury,  the 
Court  sent  to  them  by  the  officer  in 
charge,  and  in  the  nbsence  of  the 
prisoner,  after  exhibiting  the  same  to 
the  counsel  for  the  prit^oner,  a  direc- 
tion in  writing  that  they  might  de- 
liver a  sealed  verdict  to  said*  officer 
and  then  separate.  They  delivered 
a  sealed  verdict  to  said  officer,  and 
then  separated.  The  next  day  they 
came  into  Court,  and  announced,  by 
their  foreman,  that  they  had  a^eed 
on  a  verdict,  and  that  he  h  id  handed 
a  sealed  verdict  to  said  officer.  The 
jury  then  rendered  a  verdict  of  ^ilty, 
as  stated  in  such  sealed  verdict,  which 
was  received  by  the  Court  from  said 
officer,  in  the  presence  of  the  defend- 
ant, and  which  was  thereupon  an- 
nounced, and  recorded,  in  open  Court, 
as  a  verdict  of  guilty.  The  jury  were 
then  polled,  at  the  request  of  the  de- 
fendant, and  each  of  the  jurors  an- 
swered, that  the  verdict  announced 
was  his  verdict.  The  offence  was,  by 
the  statute,  declared  to  be  a  misde- 
meanor: Seld,  that  no  ground  was 
shown  for  granting  a  new  trial     id. 


CUSTOM. 
See  FiRB  Insusamoe,  6,  7. 


'    CUSTOMS. 

^DCTIES. 


D 

DAMAGES. 

See  Life  Insurance,  8. 
Railroad,  1. 


DECREE. 
See  Adviraltt,  1  to  6. 

DEMURRAGE. 
See  Charter'-Partt. 


DEMURRER. 
See  CRUcniAL  Law,  9. 


DISTILLER, 

1.  Under  g  8,247  of  the  Revised  Stat^ 
utes,  which  enacts  that  every  person 
who,  *'makiDff  or  keeping  mash, 
wort  or  wash,  has,  also,  in  ))ifi  pos- 
session or  use  a  still,  shall  be  regard- 
ed as  a  distiller,"  to  make  one  in  pos- 
session of  a  still  a  distiller,  because 
he  keeps  mash,  wort  or  wash,  the 
mash,  wort  or  wash  kept  must  be 
suoh  as  will  produco  spirits,  on  dis- 
tillation.    United  Stalee  v.  Freriehe, 

547 


DIVISION  OP  OPINION. 
See  Jurisdiction. 


DUTIES. 

1.  '*  Calf-hair  goods,"  made  to  imitate 
velvet  or  fur,manufiactured  of  cotton 
and  hair,  the  warp  being  cotton  and 
the  woof  being  cattle  hair,  is  not  du- 
tiable at  the  rate  of  80  per  cent,  ad 
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valorem,  as  "  a  manafactare  of  hair, 
not  otherwise  provided  for,"  under 
Schedule  M,  of  S  2,604  of  the  Revised 
Statutes,  but  is  dutiable  at  the  rate  of 
86  per  cent,  ad  valorem,  as  "  a  mauu- 
facture  of  cotton."  not  otherwise  pro- 
vided for,  under  Schedule  A,  of  said 
§  2,604,  by  npplyinjg:  to  it  the  provis- 
ions of  §  2,499  of  the  Reviied  Stat- 
utes.   BuUerfield  v.  Arlhur,  216 


E 

EQUITY. 

See  Costs,  3. 
estohpkl. 
Injunction. 
Laches,  1. 

Patent,  8,  10  to  14, 43. 
Pbactiob,  6,  9. 
Railroad,  2. 
Teade-Mabk. 


ESTOPPEL. 

1.  L.  sued  J.,  in  equity,  for  infrinf^^ng 
a  patent.  J.  set  up,  by  plea,  that,  in 
June,  1876,  L.  sued  T.  for  infringing 
the  same  patent ;  that  T.  was  a  li- 
censee under  a  patent  granted  to  W. 
before  the  patent  to  L.  was  granted, 
which  embodied  the  improvement  de- 
scribed in  the  patent  to  L. ;  that  W. 
assumed  the  defence  of  that  suit ;  that 
it  was  therein  adjudged  that  W.  was 
the  first  inventor,  and  that  the  patent 
to  L.  was  void  for  want  of  novelty; 
and  that  J.  was  a  licensee  of  W  ,  un- 
der a  license  granted  in  October, 
1874,  and  whs  making  the  article  de- 
scribed in  the  patent  to  W.:  Hdd, 
that  the  fact  that  the  license  was 
granted  berore  the  judgment  was  ren- 
dered was  alone  sufficient  to  prevent 
the  judgment  from  operating  as  an 
estoppel  against  the  plaintiff.  Inger- 
toll  v.  Jewettf  878 


EVIDENCE. 

See  Criminal  Law,  19  to  21,  24. 
Fire  Insurance,  1,  6,  7. 
Practice,  7. 
Railroad,  1. 
Town  Bond,  8. 


EXECUTION. 
See  Admiralty,  1  to  6. 


F 


FIRE  INSURANCE. 

1.  R.  took  out  a  policy  of  insurance  on 
merchandise,  his  own,  or  held  by  bim 
in  trust  or  on  cummis-ion :  H^d,  that 
the  insurance  was  on  the  merchandise 
and  not  on  the  interest  of  R.  in  it, 
and  that  parol  evidence  was  inadmis- 
sible to  show  that  the  intent  of  the 
parties  to  the  policy  was  to  insare 
only  the  goods  of  R.,  or  his  interest 
in  the  goods.     RoLhine  v.  FiremefiC» 
Fund  Ine.  Co,,  122 

2.  The  owner  of  the  property  so  held 
on  commission  by  II.,  and  so  insured, 
insured  it  himsw,  also:  Held,  that 
the  insnrance  on  such  property  was 
double,  an  i  that  the  p(»licy  of  R.  on 
such  property  was  contributory  with 
the  policy  of  the  owner  on  the  same 
property.  tdL 

8.  O.  instructed  N.,  an  insurance  broker, 
to  procure  fire  insurance.  N.  em- 
ployed another  insurance  broker,  A., 
who  procured  a  policy  from  the  de- 
fendant, and  it  passed  to  G.  The 
policy,  in  clause  8,  provided,  that  the 
policy  might  be  terminated  at  any 
time,  at  the  request  of  the  assured, 
and  also  at  the  option  of  the  insurer, 
on  giving  notice  to  that  effect,  and 
that  any  person  other  than  the  aa> 
sured,who  "  may  have  procured**  the 
insurance  to  be  taken,  should  be* 
deemed  to  be  the  agent  of  the  as* 
sured  and  not  (»f  the  insurer,  "under 
any  circumstances  whatever,  or  in 
any  transaction  relating  to  this  insur- 
ance." Afterwards  the  defendant  no> 
tified  A.  of  its  election  to  then  termi- 
nate the  policy.  A.  accepted  the 
notice  and  promised  to  return  the 
policy.  The  next  nis'ht  the  property 
insured  was  burned.  G.  had  no 
knowledge,  then,  of  the  notice  of  tei^ 
mination.  In  a  suit  by  G.  on  the 
policy:  Hdd,  that  the  policy  was 
terminated  by  the  notice.  Oraee  t. 
American  Central  Ine.  Co,,  488 
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4.  By  the  terms  of  the  policy.  A.  was 
the  agent  of  G.  for  the  purpose  of  ac- 
cepting notice  of  the  termination  of 
the  insaraoce.  ^ 

5.  It  was  competent  for  the  defendant 
to  show  a  universal  custom  for  the 
insurer  desiring  to  terminate  a  risk 
to  give  notice  to  the  broker  who  pro- 
cured the  risk.  «^ 

6.  The  evidence  in  relation  to  such 
custom  being  positive  and  uncontra- 
dicted, it  was  not  error  for  the  Court 
not  to  submit  to  the  jury  the  ques- 
tion as  to  whether  the  existence  of 
such  a  custom  had  been  proved,    id, 

7.  It  was  not  competent  for  the  plwnt- 
Iflf  to  show  a  usage  that  a  notice  t<» 
the  broker  did  not  take  eflFect  until  a 
reasonable  time  had  elapsed.  id. 

8.  The  plaintlflf.  by  accepting  the  policy, 
ratified  the  employment  of  A.,  so  as 
to  make  A.  the  person  who  procured 
the  insurance.  ^* 


FORGERY. 
See  CsnuNAL  Law,  10. 


G 

GUARANTEE. 
See  Railroad,  1. 


IMPRISONMENT  FOR  DEBT. 
See  Admiraltt,  6. 


INDICTMENT. 

See  CBiMiifAL  Law,  8  to  6, 10,  11, 
18, 17,  18. 


INFORMATION. 
See  Cbimlval  Law,  7  to  9. 


INJUNCTION. 

• 
.  A  comp<»sition  in  bankruptey  by  T., 
in  the  District  Court  of  the  United 
States  for  the   Eastern  District  of 
New  York,  was  pcrfecied,  he  having 
petitioned  In  voluntary  bankruptey. 
After  such  petition  was  filed,  I.,  a 
creditor  of  T.,  brought  a  suit  aj^alust 
liim,  in  a  SUte  Court  In  the  city  of 
New  York,  In  the  Southern  District 
of  New  York,  to  recover  a  debt,  and 
levied  an  attechment  on  property  of 
T.     After  that,  T.  was  adjudicated  a 
bankrupt.  I.  obtained  judgment,  and 
issued  an  execution,  and  the  sheriff 
was  about  to  sell  the  attached  prop- 
erty.   I.  was  bound  by  the  composi- 
tion.  T.  then  brought  a  suit  in  equity 
in  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of 
New  York,  against  I.  and  the  sheriff, 
to  restrain  them,  and  to  have  the  levy 
declared  void  and  the  property  re- 
stored to  T.,  and  applied  for  an  in- 
junction pendente  lite :  Held^  that  said 
Circuit  Court  had  no  jurisdiction  to 
grant  the  Injunction,  being  forbidden 
to  do  so  by  §  720  of  the  Revised 
Stetutes  of  the  United  Stetes.     Tiffi 
V.  Iron  Clad  Mfg,  Co.,  48 

2.  Although  the  suit  be  one  arising 
under  the  laws  of  the  United  Stetes, 
within  §  1  of  the  Act  of  March  8d, 
1876,  (18  U.  S,  Sial.  at  Large,  470,) 
yet  the  injunction  asked  is  not  au- 
thorized by  the  bankrupt  law  to  be 
issued  by  the  Circuit  Court,  and  so 
within  the  exception  in  g  720  of  the 
Revised  Stetutes.  •  id. 

See  Patent,  9, 19  to  22,  43. 
Railroad,  2. 
Tbade-Mabk. 


INSURANCE. 

See  FiRC  Insurance. 
Life  Insurance. 


INTEREST. 

See  Costs,  2. 
Railboau,  1. 
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INTERNAL  REVENUE. 

1.  A  corporatioh  which  nudntains  a 
driyiD^  track,  with  stands  and  other 
ccnveniencea  for  horse-racing,  and  an- 
nually, for  several  days  in  succession, 
devotes  such  track  to  horse-racing, 
and  keeps  its  grounds  open,  for  pay, 
to  the  public,  and  realizes  money 
therefrom,  is  not  liable  to  a  tax  on  its 
gross  receipts,  under  §  108  of  the  Act 
of  June  80th,  1864,  (IS  U.  &  Stat,  at 
Z'irpe,  276,)  as  conducting  a  public 
exhibition  of  feats  of  horsemanship, 
or  a  show  which  is  opened  to  the 
public  tor  pay.  UnUed  States  y. 
Buffalo  Park,  189 

See  DisTiLLXE. 


JUDj&MENT. 

See  Admibaltt,  1  to  5. 
Estoppel. 

JuaiSDlCTIOIf. 

Pleading,  2. 


JURISDICTION. 

1.  Under  §§  660,  662  and  698  of  the 
Revised  Statutes  of  the  United  States, 
no  civil  suit,  where  there  is  a  certifi- 
cate of  division  of  opinion,  can  be 
taken  to  the  Supreme  Court  except 
upon  fiaal  judgment,  and  by  writ  of 
error  or  appeal;  and.  under  §  691, 
as  amended  by  §  8  of  the  Act  of 
February  16th,  1875.  (18  U,  8.  Stat, 
at  Large^  816,)  no  final  judgment  or 
decree  can  be  re-examined  unless  the 
matter  in  dispute  exceeds  $6,000. 
jRobbint  V.  Firemen*9  Fund  Ih»,  Co. 

282 

See  AninaALTY. 
Injunction. 
Patent,  18. 
Removal  of  Causes,  1,  2. 


JURY. 
See  Criminal  Law,  26. 


LACHES. 

1.  L.  filed  a  bill  in  equity  against  a 
corporation,  to  compel  it  to  issue  to 
him  50  shtires  of  its  stock,  repre- 
senting one^igh^h  of  all  its  shares^ 
The  stock  grew  out  of  a  bed  of  iron 
ore.  L.  chimed  under  a  will  made 
by  H.,  who  died  in  1872.  R  had 
enjoyed  no  benefit  from  tlie  pro]^ierty 
for  60  years  before  he  died.  No  de- 
mand was  made  for  the  stock  till  L. 
made  it,  in  1874.  Other  persons  had 
openly  enjoyed  and  claimed  title  to 
the  same  60  shares  from  1847.  H. 
was,  during  tiie  60  years,  in  a  posi- 
tion to  know  that  his  property,  if  any, 
was  claimed  aLd  enjoyea  by  others  : 
HAd,  that,  because  of  acquiescence 
and  laches  and  the  staleness  of  the 
claim,  L.  could  not  recover.  lAvinff- 
eton  V.  Proprietore,  649 

See  Patent,  22. 


LIFE  INSURANCE. 

1.  A  mutual  life  insurance  company  in- 
sured, by  an  endowment  policy,  the 
life  of  a  husband  for  the  sole  benefit 
of  his  wife,  in  an  amount  payable  to 
her  on  a  day  named.  For  four  years 
the  company  accepted  the  notes  of 
the  husband  as  payment  of  one-half 
of  the  annual  premium.  The  notes 
were  given  on  the  representation  by 
the  company  that  they  would  be  paid 
by  dividends.  The  notSk  pledj^ed 
the  policy  and  all  payments  which 
might  become  doe  thereon,  to  the 
company,  for  the  payment  of  the 
notes.  In  a  suit  by  the  husband  and 
wife,  in  the  ri;^ht  of  the  wife,  against 
the  company,  to  recover  the  amount 
Insured,  the  plaintiffs  claimed  that 
the  dividends  declared,  if  credited 
on  the  notes,  would  pay  them  in  fnlL 
The  defendant  claimed  that  the 
amount  due  on  the  policy  was  the 
sum  insured,  le^s  the  amount  due  on 
the  notes:  Held^  that  the  company 
was  liable  fur  the  amount  insured 
without  any  deduction  for  the  unpaid 
notes.  Brooke  v.  J^ujenix  Mutual 
Life  InM  Co.,  182 
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2.  The  enit  having  been  removed  into 
this  Coart,  under  the  Act  of  March 
8d.  1876,  (18  U.  8.  Stat,  at  Large, 
470,)  it  was  held,  under  §  6  of  that 
Act,  and  §  968  of  the  Revised  Stat- 
utes  of  the  United  States,  that  the 
plaintiffs  were  not  entitled  to  costs, 
because  their  recovery  was  less  than 
$50a,  exclasive  of  costs,  bat  that  tiiey 
ought  not  to  pay  costs.  id, 

8.  A  New  Jersey  life  insurance  com- 
pany issued,  at  Rochester,  New  York, 
a  policy  insuring  the  life  of  R.,  in  a 
sum  named,  for  life,  making  the  sum 
payable  to  the  wife  of  R.,  "or  as- 
signs." The  policy  was  to  cease,  if 
the  annual  premium  should  not  be 
punctually  paid.  R.  and  his  wife  re- 
sided, at  the  time,  at  Rochester. 
Afterwards,  R.  and  his  wife  assigned 
the  policy  to  M.,  with  the  assent  of 
the  company.  The  assignment  was, 
by  its  terms,  absolute,  but  was  in- 
tended by  the  parties  as  collateral 
security  to  M.  for  any  premium  he 
should  thereafter  pay  on  the  policy. 
The  annual  premiums  which  became 
due  after  the  assignment,  down  to 
the  death  of  R.,  were  paid  to  the 
compHny  by  M.  The  compiiny  paid 
to  M.  the  sum  inrturcd.  Afterwards, 
M.  paid  to  the  widow  of  R.  a  certain 
sum,  under  an  agreement  with  her 
that  she  should  re(?eive  it  in  full 
satisfaction  of  her  interest  in  the 
policy.  Afterwards,  the  widow  sned 
the  compnny  to  recover  the  sum  in 
sured,  claiming  that  the  assisrnment 
of  the  policy  was  void,  under  the 
Acts  of  the  Legislature  ot  New  York, 
of  April  let,  1840,  April  14th,18.'^8, 
M'lrch  28th,  1862,  and  April  18th, 
1866,  (Laws  of  New  York,  1840,  cJwp. 
8",  p.  59,  and  1868,  chap.  187,  p. 
806,  and  1862,  chap,  70,  jo.  214,  and 
1866,  vhap.  666,  p,  1,418,)  respecting 
insurances  of  the  life  of  a  husband  for 
the  benefit  of  his  wife:  Held,  that 
sucii  assignment  was  valid,  and  that 
the  plaintiff  was  not  entitled  to  re- 
cover. Rcbifmon  V.  Mutual  Benefit 
Life  Ins.  Co,,  194 

4.  There  is  no  decicion  of  the  Courts  of 
.  New  York  holding  that  such  an  as- 
signment of  such  a  policy  is  not  valid 

id. 

6.  The  cases  of  JEadie  v.  Slimmon,  (26 


y.  F.,  9,)  and  Barry  v.  The  EquiiahU 
Life  Socittu,  (69  N.  K,  687,)  and 
WUson  V.  Lawrence,  (8  Hun,  693,  and 
13  Hun,  238,  and  76  JV.  T.,  686,)  ex- 
amined, id, 

6.  The  agreement  of  the  plaintiff  with 
M.,  and  her  receipt  of  the  money 
from  him,  was  a  ratification  of  his 
authority  to  collect  from  the  com- 
pany the  amount  insured.  id. 

7.  A  policy  issued  by  a  mutual  life  in- 
surance company  insured,  in  con- 
sideration of  ten  annual  premiums  to 
be  paid,  the  life  of  W.,  in  the  sum  of 
$1,000,  to  be  paid  to  him  at  the  oge 
of  40,  or  to  nis  mother  and  sister, 
equally,  if  be  should  die  before 
arriving  at  that  age.  The  policy 
provided,  that,  if,  after  the  payment 
of  two  premiums,  the  policy  should 
cease  because  of  the  non-payment  of 
premiums,  the  company  would,  on 
the  surrender  to  it  of  the  policy,  issue 
a  new  policy  for  the  value  acquired 
under  the  old  one,  subject  to  any 
notes  given  for  premiums,  without 
subjecting  the  nssured  to  uny  subse- 
quent charge,  except  annual  interest, 
in  advance,  on  all  premium  notes 
remaining  unpaid.  W.  paid  the  pre- 
mium for  nine  yenrs,  in  cash.  For 
the  rest  he  gave  four  notes,  still  out- 
standing, on  which  he  had  paid  the 
interest  annually.  He  wishing  to 
surrender  the  policy  and  take  a  new 
one  for  the  value  acquired  under 
the  old  one,  the  company  tendered 
to  him  a  new  policy,  which  he  re- 
fused. Subsequently,  he  tendered  to 
the  company,  for  signature,  a  written 
policy,  differing  in  form  from  the 
printed  form  used  by  the  company, 
but  the  same,  in  legal  effect,  as  the 
policy  which  he  had  refused.  The 
company  refused  to  sign  the  written 
policy,  because  it  was  not  its  re- 
gular printed  form.  W.  had,  before 
tendering  the  written  policy,  applied 
to  the  company,  without  success,  for 
a  printed  form.  W.  then,  before 
attaining  the  age  of  40,  sued  the  com- 
pany, seeking  to  recover,  as  damages 
for  not  issun*?  the  new  policy,  the 
premiums  for  the  nine  years:  Held, 
that  the  defendant  had  no  right  to 
object  to  8i<nilng  the  written  policy 
because  it  was  not  its  printed  blank, 
unless  it  tendered  a  policy  made  by 
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vaing  sach  blank.     Wattt  y.  PAomtx 
Mutual  Life  Int.  Co,,  228 

8.  Held,  also,  that  the  plaintiff  could 
recover  more  than  nominal  damages 
only  in  an  action  in  which  his  mother 
and  sister  were  co-plaintiffs;  thntthe 
contract  was  not  rescinded;  tliat 
proof  of  the  amount  paid  in  pre- 
miums was  no  proof  of  damage ;  and 
t.iat  the  recovery  could  be  only  for 
nominal  damages.  id. 


M 

MARRIED  WOMAN. 
See  Life  Imsueancx,  8  to  6. 


MASTER. 
See  Bottomry. 


MORTGAGE. 
See  Railroad,  2. 


MUNICIPAL  CORPORATION. 
See  Town  Boxd. 


N 


NATIONAL  BANK. 

1.  After  a  circulating  note  of  a  national 
bank,  which  it  haii  failed  to  redeem 
in  lawful  money,  had  been  protested, 
under  §  4<^  of  the  Act  of  June  Sd, 
1864,  (18  U,  A  /^at,  at  Large,  118,) 
an  attachment  from  a  fc>tate  Court 
was  levied  on  moneys  of  said  bank 
on  deposit  in  another  national  bank, 
to  secure  a  debt  from  it  to  A.  Sub- 
sequently, a  receiver  of  the  bank  was 
app"inted,  undor  g  60  of  said  Act: 
Heldf  that,  under  g  62  of  snid  Act, 
said  levy  was  void.     Harvey  y,  AUen, 

29 

2.  The  receiver,  having  applied  to  the 
State  Court  to  dissolve  such  attach- 
ment, withOtat  becoming  a  party  to 


the  snit  in  the  State  Court,  and  sodi 
motion  bein^  denied,  and  he  having 
then  immediately  bronglit  this  snit 
against  A.,  and  tiie  bank  in  which  the 
moneys  were  on  deposit,  and  the 
sheriff  who  levied  the  attachment,  to 
assert  his  title  to  such  moneys :  Meld, 
that  he  was  entitled  to  such  relief. 

8.  A.  having,  after  process  in  this  suit 
was  served  on  the  defendants,  ob- 
tained a  judgment  in  his  snit  in  the 
State  Court,  and  collected  it  by  exe- 
cution against  the  moneys  so  at- 
tached, this  Court  decreed  that  A. 
should  pay  directly  to  the  plaintiff 
the  money  he  had  so  collected,  and 
the  bank  in  which  the  mone38  bad 
been  on  deposit  should  pay  such 
money  if,  and  only  if,  it  could  not  be 
collected  from  A.;  that  such  bank 
should  pay  costs  to  the  plaintiff;  that 
such  b.ink  should  not  have  costs 
against  A.;  that  A.  should  pay  costs 
to  the  plaintiff;  that  the  shenff  should 
not  have  costs  against  the  plaintiff; 
that  the  plaintiff  should  rec<»vor  from 
A.  the  oosts  of  making?  the  sheiiff  a 
party,  and  the  costs  of  the  sheritTs 
defence,  the  latter  oosts  to  be  paid 
over  to  the  sheriff  by  the  plaintiff, 
when  collected;  and  that  the  bank 
in  which  the  moneys  had  been  on 
deposit  should  re^x>nd  to  the  plaintiff 
for  them,  with  interest  from  the  time 
when  process  in  this  suit  was  served 
on  it,  subject  to  the  said  decree  ns  to 
payment  by  A.  of  what  he  had  re- 
ceived of  such  moneys.  id. 

See  TowK  Bond,  8. 


NAVIGATION. 
See  CoLLmoK. 


NEW  TRIAL. 
See  Practice,  1  to  6. 


o 

OBSCENE  PUBLICATION. 
See  CRiifCCAL  Law,  11  to  25. 
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PARTY. 
Bee  Patbit,  10  to  12. 


PASSENGER  TAX. 

1.  T.,  as  Chamberlain  of  the  city  of 
New  York,  collected  from  a  corpora- 
tion moneys  which  it  paid  under  pro- 
test, as  a  passenger  tax,  under  Acts 
of  the  Legislature  of  the  State  of 
New  York,  which  the  Supreme  Court 
of  the  United  States  held  to  be  un- 
constitutional and  Toid.  Afterwards, 
Congress  passed  an  Act,  (Act  of  June 
19«&,  1878,  20  U,  a.  sua.  at  Larae, 
177,)  validating  the  collection  or  the 
moneys  and  declaring  that  no  action 
should  lie  to  recover  them  back. 
Tne  moneys  paid  were  paid  to  re- 
lieve the  corporation  from  an  ac- 
cumulation of  penalties,  the  collec- 
tion of  which  could  be  enforced  only 
by  judicial  proceedings.  In  a  suit  by 
the  corporation  against  the  Chamber- 
lain, to  recover  oack  the  moneys : 
Held,  that  the  payments  were  volun- 
tarily made  and  could  not  be  re- 
covered back,  although  paid  under 
protest  Oceanic  Steam  Navigation 
Co.  V.  Tappan,  296 

2.  .Whether   such    validating   Act    of 
Congress  is  valid,  quere,  id. 


PATENT. 

1.  Invention. 

2.  Nove'ty,  (1.) 
8.  Specification. 
4.  ReiMue. 

6.  Duration,  (2.) 

6.  Extension,  (8,  4.) 

7.  Assignment,  (6  to  8.) 

8.  License,  (9.) 

9.  Suit  in  Equity,  (10  to  14.) 

10.  Infringement,  (15  to  18.) 

11.  Injunction,  (19  to  22.) 

12.  Attachment. 
18.  Profits. 

14.  Particular  Patents. 

(1.)  Adams — Electro-depodtion  of 
nickel,  (28,  24.) 

^2.)  Ooodale — ^Paper-bag  machin- 
ery, (26,  26.) 


(X)  Bnrdett— Reed-organ,  (27, 28.) 

(4.)  Webber— Kindling- wood,  (29.) 

(5.)  Graebe  and  Liebermann — Ar- 
tificial alizarine  (80  to  86.) 

(6.)  Fischer — Machine  for  forming 
sheet-metal  mouldings,  (86, 
87.) 

(7.)  Gordon — Photographic  shield, 
(S8.) 

(8.)  Giant  Powder  Company — Ex- 
plosive compound,  (89  to  48.) 

(9.)  Gardner — ^Improvement       in 

chair-seats,  (49  to  52.) 
(10.)  Fletcher — Government    reve- 
nue stamp,  (58,  64.) 
(11.)  Jenkins— Elastic        packing, 

(55.) 
(12.)  Simpson — Submarine  cable. 

1.  Ittventvm, 
See  29,  82.  84,  52. 


2.  Novelty. 

1.  What  degree  of  clearness  nnd  cer- 
tainty of  description  is  required  in  a 
prior  publication,  in  order  to  defeat 
a  patent.  Colgate  v.  (^oid  db  S^tock 
Telegraph  Co.  503 

See  26,  82,  44,  48  to  52. 


8.  Specijieation. 
SeeA2, 


4.  Heiuuf. 


See  41. 


6.  Duration. 

2.  Under  §  4,887  of  the  Revised  Stat- 
utes, which  provides,  that  "every 
patent  granted  for  an  invention 
which  has  been  previously  patented 
in  a  foreign  country  shall  be  so 
limited  as  to  expire  at  thu  «ame  time 
with  the  foreign  patent,  or,  if  there 
be  more  than  one,  at  the  same  time 
with  the  one  having  the  shortest 
term,"  a  patent  grantfd  b  v  the  United 
States,  October  20thj  1874,  fc.r  17 
years  from  that  dny,  wbs  held  to  havo 
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expired  on  the  16th  of  May,  1878, 
becanse  a  patent,  wa^  granted  in 
Canada,  under  the  aothority  of  the 
patentee,  for  the  same  invention,  on 
the  15th  of  M.1J,  1878,  for  6  yenre 
from  that  day,  although,  in  March, 
1878,  the  Canada  patent  was  extend- 
ed for  6  years  from  the  15th  of  May, 
1878,  and,  also,  for  6  years  from 
the  15th  of  May,  1888.  BeismerY. 
Sharp,  888 

6.  JBxtenMon. 

8.  A  patentee,  daring  the  original  term 
of  his  patent,  parted  with  his  right 
to  an  extension,  and  agreed  to  sign 
all  necessary  papers  to  secure  the  ex- 
tension for  the  benefit  of  his  gjontee. 
Afterwards,  for  the  purpose  of  show- 
ing to  the  Patent  Omce  that  he 
would  own  the  extension,  if  granted, 
the  full  title  to  the  extended  term 
was  conveyed  to  him,  before  the 
extension  was  granted.  The  exten- 
sion would  not  otherwise  have  been 
granted.  The  grantee  paid  all  the 
expenses  of  obtaining  the  extension, 
and  all  parties  understood  that  he 
really  was  to  own  the  extended 
term :  Held,  that  the  original  instru- 
ment was  binding,  in  equity,  on  the 
patentee;  that  the  equitable  right 
to  the  ext>ended  term  was  in  the 
grantee;  that,  as  the  conveyance 
back  to  the  patentee  was  made  to 
deceive  the  Patent  Office,  it  was  in- 
operative; but  that,  as  the  original 
grantee  of  the  right  to  the  extension 
could  not  claim  the  extension  except 
by  availing  himself  of  such  inopera- 
tive instrument,  the  Court  would 
leave  the  parties  where  it  found 
them.     Prime  v.  Brandon  Mfg.  Co., 

458 

4.  The  special  Act  of  Congress,  of  July 
15th,  1870,  (16  U.  S.  Stat,  at  Larae, 
667,)  authorizing  an  application  for 
an  extension  to  be  made  to  the  Com- 
missioner of  Patents,  did  not  vary  the 
positions  or  rights  of  the  parties. 

id. 

7.  Assignment, 

6.  The  case  of  Stevens  v.  Gladding,  (17 
Bow.,  465,)  examined  and  explained: 
Gordon  v.  A%thottg,  234 


6.  An  assignment  of  an  interest  in  a 
patent,  made  by  a  receiver,  appoint- 
ed by  a  State  Courty  of  the  property 
of  the  owner  of  the  patent,  conveys 
no  title  to  the  assignee,  because  the 
assignment  is  not  a  written  instro- 
ment,  sigpied  by  the  owner  of  the 
patent  id, 

7.  Where  an  assignment  of  a  right 
under  a  patent  refers  to  the  patented 
improvement  as  being  in  use  by  a 
certain  party,  such  r^erence  is  ex- 
press information  te  the  assignee  of 
the  fact  of  such  use;  and,  the  party 
referred  to  being  in  possession  to  the 
extent  of  such  use,  such  possession  is 
constructive  notice  of  the  claim  of 
right  under  which  the  possession  and 
use  are  had.  Prime  v.  Bra$idon  Mfg, 
Co,,  468 

8.  An  assignment  of  a  patent  by  a 
bankruptcy  Court  to  the  assdgnee  in 
bankruptcy  of  the  bankrupt  owner 
of  the  patent  need  not  be  recorded 
in  the  Patent  Office,  in  order  to  pre- 
vail over  a  recorded  assignment  of 
the  patent  from  the  administrator  of 
the  Dankrupt,  made  after  the  bank- 
ruptcy, as,  oy  §  6,046  of  the  Revised 
Statutes  of  the  United  States,  all 
patent  rights  of  the  bankrupt  vest 
at  once,  by  operation  of  law,  in  the 
assignee  in  bankruptcy.  id. 

8.  lAcenu. 

9.  W.,  the  patentee  of  inventions  in 
steam  stone  cutting  machines,  grant- 
ed to  a  corporation  '*  the  right  to  use 
said  pntented  machine,  or  any  num- 
ber 01  siud  machines,"  in  its  quarry 
at  S.  C.  succeeded  to  the  rights  of 
W.,  and  another  corporation  to  the 
rights  of  the  corporation  grantee 
in  the  quarry.  D.  was  making  a 
machine  embodying  the  patented  in- 
ventions, for  the  new  corporatioo, 
for  use  in  said  quarry,  and  C.  sought 
to  enjoin  P.  from  making  such  ma- 
chine :  Htld,  that  the  grant  conveyed 
the  right  to  make  mMhines  for  said 
use,  including  the  right  to  procure 
them  to  be  made,  and  covered  the 
making  of  them  by  the  person  pro- 
cured to  make  them,  ^eam  Stems 
Cutter  Co.  V.  ShortsUeism^  881 

See  EsTOPPXi.. 
10  to  12. 
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9.  Suit  in  Equity, 

10.  A  mere  licensee  under  a  patent 
cannot  sne.  in  eqnity,  for  tne  in- 
fringement  of  his  rights  under  the 
patent,  without  joining  with  him,  as 
plaintiff,  the  owner  of  the  legal  title, 
and  such  owner  is,  in  such  case,  a 
proper  party.     NdMon  v.  McMann^ 

189 

11.  What  constitutes  a  mere  licensee, 
defined.  id, 

12.  The  instrument  under  which  the 
plaintiff  in  this  case  claimed  his 
rigiits,  held  to  be  only  a  license,    id, 

18.  Although  a  suit  in  equity  for  the 
infringement  of  a  patent  is  brought 
after  the  patent  has  expired,  and  no 
injunction  can  be  granted,  and  the 
bill  is  not  a  bill  of  discovery,  the 
Court  lias  jurisdiction  to  award  an 
account  of  profits,  and  can  take  cog- 
nizance of  the  suit  Gordon  v. 
Anthony,  234 

14.  A  bill  without  interrogatories, 
under  the  amendment  to  Rule  40  in 
Eqiuty,  made  at  the  December  Term, 
1850,  and  which  prays  only  for  a 
disclosure  of  gains  and  pronts  from 
inTringement,  is  not  a  biU  of  discov- 
ery, id. 

See  Costs,  S. 
Estoppel. 
Practice,  6,  9. 
8,48. 


10.  Infringement. 

15.  On  a  motion  for  an  attachment  for 
contempt  for  violating  an  injunction 
issued  to  restrain  the  infringement 
of  a  patent,  after  a  construction  has 
been  given  to  the  patent  by  the 
Court,  no  testimony  is  proper  to  vary 
such  construction.    Burdett  v.  jSttey, 

106 

16.  It  is  a  matter  of  discretion,  whether 
the  Court,  on  such  a  motion,  will  re- 
quire expert  testimony  on  the  ques- 
tion of  infringement,  ur  will  examine 
the  alleged  infringing  article  for  it- 
self, id. 

Vol.  XVI.— 38 


17.  The  decision  on  the  motion  for  at- 
tachment was  made  without  prejudice 
to  the  raising  of  the  same  question 
of  infringement  on  the  accounting 
under  the  interlocutory  decree,     ia. 

J^.  Sufficient  prima  facie  evidence  of 
the  use  by  a  defendant  of  a  mnchine 
infringing  a  patent,  held  to  have  been 
given.    lU^  v.  WiUon,  220 

See  Estoppel. 

18.  14,  24,  27,  28,  85,  40,  47, 
54,55. 

11.  Injunction, 

19.  The  considerations  stated  which 
apply  to  a  oase  whore,  after  a  patent 
has  been  sustained  on  final  hearing, 
a  new  defendant,  in  a  new  suit,  seeks 
to  attack  the  patent  for  want  of  nov- 
elty. Colgate  v.  Gold  di  Stock  TeU^ 
graph  Co.,  508 

20.  Where,  on  a  patent  issued  in  1867, 
a  suit  was  brought,  in  1872,  against 
its  most  conspicuous  and  extensive 
infringer,  and  was  prosecuted  with 
reasonable  diligence,  that  was  suffi- 
cient notice  to  all  other  infringers 
that  the  right  conferred  by  the  patent 
was  to  be  maintained,  to  require  a 

E articular  defendant  who  alleges 
iches^  the  plaintiff,  to  show  affirm- 
ative acquiescence  by  the  plaintiff  in 
the  use  of  the  invention  by  the  de- 
fendant, id. 

21.  Form  of  an  order  for  a  preliminary 
injunction  on  a  patent,  in  a  case 
where  the  plaintiff  exercises  his 
rights  by  granting  licenses.  id, 

22.  Where  a  defendant,  in  opposing  a 
motion  for  a  preliminary  injunction 
to  restrain  the  infringement  of  a  pat- 
ent, which  was  granted,  and  in  af- 
terwards opposing  a  motion  to  pun- 
ish him  for  a  contempt  in  violating 
such  injunction  by  making  and  .sell- 
ing a  certain  form  of  school  desk, 
neglected  to  present  to  the  Court  al- 
leged facts  as  to  his  own  manufac- 
ture and  sale  of  such  form  of  school 
desk  at  a  date  early  enough  to  an- 
ticipate the  patent,  it  was  held  that 
he  ought  not  to  be  afterwards  allow- 
ed to  present  suck  alleged  facts,  on  a 
motion  to  dissolve  such  injunction. 
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XaiioTial    School    Furniture   Co,  v. 
Paton,  A  68 

See  Tbade  Hark. 
9,43. 

12.  Attachment,  a 

See  16  to  17. 

13.  Profite, 
See  13,  14. 

14.  Particular  Patenii, 

(1.)  Adami — £leetro-deposUion  of 
nickel. 

The  deciEiOD  in  United  Nickel  Co. 
V.  Barrh,  (15  Match/.  C.  C.  A,  319,) 
sustaining  the  validity  of  the  letters 
patent  granted  to  Isaac  AdatDS,  Jr., 
Angnst  3d,  1869,  for  an  "impruve- 
ment  in  tlie  electro-deposition  of 
nickrl,"  reviewed  and  confiimed. 
United  Nickel  Co.  v.  Manhattan  Brass 
Co.,  68 


24.  The  eaid  patent  is  infringed,  al- 
though the  salts  of  potash  and  soda 
are  introduced  into  the  solution,  pro- 
vided the  Ftolution  is  not  so  used  as 
to  liberate  free  potash  or  free  soda. 

id. 

(2.)  Ooodale  —  Paper-hag  machin- 
ery. 

25.  The  decision  in  Union  Paper  Bag 
Machine  Co.  v.  Pultzand  Walkley  Co., 
(15  Llatchf.  C.C.R,  160,)  sustaining 
the  validity  of  the  first  claini  of  the 
letters  patent  granted  to  William 
Goodale,  July  12th,  1859,  for  im- 
provements in  machinery  for  making 
paper  bafrs,  confirmed.  Union  Pa- 
per  Bag  Machine  Co.  v.  PuUx  d;  Walk- 
ley  Co.,  76 

26.  An  ir.operative  and  abandoned 
model,  containing  a  three-cutter  knife, 
existed  and  was  known  to  the  pat- 
entee, but  ho  was  the  first  to  demon- 
strate that  such  a  knife  would,  in  an 
organized  machine,  cut  a  blank  from 
a  roll  of  paper  in  the  flat  sheet,  by  a 
transverse  cut,  so  that  the  blank, 
when  cut  off,  would  be  of  the  form 
ready  to  be  folded  into  a  bag.     Hav- 


ing done  so,  he  had  a  right  to  claim 
the  knife  separately.  id. 

(3.)  Burdett — Reed-organ, 

27.  The  question  of  what  is  an  infringe- 
ment of  the    second   cLiim  of    the 

i latent  granted  to  Riley  Burdett, 
5'ebruary  23d,  1869,  for  an  "im- 
provement in  reed  organs,"  consid- 
ered, in  view  of  the  decision  in  Bur- 
dett V.  JL8tey,  ( 16  Blaichf.  C.  C.  R., 
349.)     Burdett  v.  Batey,  1<'5 

28.  A  structure  which  has  an  inter- 
mediate partial  set  of  reeds,  extend- 
ing downwards  through  the  scale  to 
tenor  F,  and  placed  horizontally  on 
the  top  of,  and  in  addition  to,  a  com- 
mon double  reed  board,  with  both 
the  vibrating  and  the  stationary  ends 
of  I  he  reeds  the  full  thickness  of  tiie 
reed  board  above  the  other  sets  and 
above  the  entrances  to  the  air  pas- 
B-iges,  and  the  valve  openings  from 
tenor  F  downward  gradually  and  un- 
iformly lengthening  till  the  l«iwer 
and  longest  one  is  about  half  an  incli 
longer  than  those  above  tenor  F,  does 
not  infringe  the  second  claim  of  said 
patent.  id, 

(4.)  Webber^ECindHng-vfood, 

29.  The  letters  patent  granted  to  J. 
Wesley  Webber,  August  17tb.  1869, 
for  an  *•  improved  kindling-wo<Kl,'' 
the  claim  thereof  bein^,  **  The  ac- 
companying or  fastening  one  <ir 
more  fire-lighters,  A,  to  or  with  the 
bimdle  of  the  common  Hrticle  of  man- 
ufacture known  as  bundle  or  kindling 
wood,  the  fire-lighter  to  be  suitably 
moulded  or  pressed,  and  to  be  made 
of  a  combustible  material,  such  i;8 
resin  or  tar,  the  ingredients  of  which 
I  do  not  claim,  my  invention  con- 
sisting wholly  of  accompanying  or 
fastening  a  fire-lighter,  A,  to  or  with 
the  bundle,  or  at  the  string.  B,  of  the 
bundle  of  the  common  article  of  man- 
ufacture known  as  bundle  or  kindling 
wood,"  are  void  for  want  of  patent- 
able invention.   Alcott  y.  Young,  184 

(6.)  Ora^  db  Liebermann — Artifi- 
cial alixarine. 

30.  Reissued  letters  patent  No.  4.321. 
Division  B,  grantci  April  4th,  1871, 
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to  Charles  Graebe  and  Charles  Lie- 
berraann,  for  artificial  alizarine  pro- 
duced from  ni.thracine,  are  valid. 
Anilin  v.  Cochrane,  156 

31.  The  decision  of  this  Court  in  Ani- 
lin  V.  ffigffin,  (16  Blotch/.  C,  a  JR., 
290,)  coniirmed.  id, 

82.  Artifidtil  alizarine,  made  accord- 
ing to  the  process  of  the  patent,  was 
a  new  product,  and  was  patentable. 

id. 

S3.  The  application  for  the  patent  was 
not  accomfMLnied  by  any  specimen  of 
ingredients  or  of  the  compunnd ;  but 
it  was  for  the  Patent  Office  to  deter- 
mine whether  the  nature  of  the  case 
admitted  of  specimens,  and  the  want 
of  tliem  is  not  made  a  statutory  de- 
fence to  a  patent.  id. 

84.  The  artificial  alizarine  of  the  pat- 
ent is  different  from  chemically  pure 
alizarine,  and  the  patent  covers  the 
invention.  id. 

86.  The  patent  is  infringed  by  an  arti- 
cle produced  by  the  process  of  let- 
ters patent  No.  153,636,  ^antel  July 
28th,  1874,  to  Heinrich  Caro,  CharK'S 
Graebe  and  Charles  Liebermann.  id. 

(6.)  Fischer  ^Machine  for  forming 
sheet-metal  mouldings. 

86.  The  letters  patent,  No.  74,068, 
granted  to  Valentine  Fischer,  Febru- 
ary 4th,  1868,  for  an  "improvement 
in  machine  for  forming  sheet-metal 
mouidin;^s,'*  are  valid.      Fisclunr  v. 

Wilson,  220 

87.  The  4th  claim  of  the  patent,  namely, 
"Arranging  the  female  die,  G,  above 
the  male  die,  K  or  F,  for  the  purpose 
of  keeping  the  femnle  die  clear,  as  set 
forth,**  claims  the  described  arranjje- 
ment  of  the  two  dies,  so  that,  hav'ng 
such  a  lower  male  die  os  E  or  F  is. 
the  female  die  shall  be  above  the  male 
die,  and  thus  be  kept  clear,  resulting: 
in  keeping  both  dies  clear,  instead  of 
having  the  female  die  below,  in  a  po- 
sition to  be  clogged  and  mar  the 
work,  even  thousfh  the  upper  male 
die  should  clear  itself.  id. 


(7.)  Gordon — Photographic  shield. 

38.  The  letters  patent  granted  to  Eb- 
enezer  Gordon,  October  19th.  1858, 
for  "a  photographic  shield,"  are 
valid.     Gordon  v.  Anthtmg,         234 

(8.)  Giant  Powdtr  Company — JE*. 
plosive  comp'tund. 

89.  Tlie  reissued  letters  patent,  No. 
5,799.  granted  to  the  Giant  Powder 
Company,  March  17th,  1874,  for  17 
years  from  the  26th  of  May,  1868,  for 
an  "improved  explosive  compound," 
(the  original  patent  having  been 
granted  to  Julius  Bandmann,  as  as- 
signee of  Alfred  Nobel,  as  inventor, 
as  No.  78,817,  May  26lh,  1868^  are 
valid.  AUantic  Gtant  Powder  Co.  v. 
Rand,  250 

40.  The  claim  of  said  patent,  namely, 
"The  combination  of  nitro-glycerine 
with  infusorial  earth,  or  other  equiv- 
alent absorbent  substance,  as  a  new 
explosive  compound,"  is  infringed  by 
an  explosi^'e  compound  known  as 
"  rendrock  powder,  and  containing, 
in  100  parts  by  weight,  34.71  parts  of 
nitro-glycerine,  52.68  parte  of  nitrate 
of  potash,  5.84  parts  of  ssilphur  and 
6.77  parts  of  woody  fibre,  charcoal 
and  resin,  in  nearly  equal  propor- 
tions, id. 

41.  Said  reissued  patent  is  not  for  a  dif- 
ferent invention  from  the  said  orisr- 
inal  patent.  Id. 

42.  The  specifications  of  the  original 
and  the  reissue  examined  and  com- 
pared, id. 

43.  Where  a  defendant  has  always  been 
notified  that  it  was  claimed  he  in- 
fringed, and  has  not  been  misled,  by 
any  acti'^n  of  the  plaintiff,  into  mak- 
ing investments,  and  has  no  peculiar 
equity  as  against  the  plaintiff,  an 
injunction  will  not  be  withheld  be- 
cause the  plaintiff,  having  sued  the 
defendant  lor  intringoment,  permit- 
ted the  suit  to  rest  until  a  recovery 
was  had  on  the  patent  in  other  suits, 
and  then  discontinued  it  and  brought 
a  new  suit  against  the  defendant,    id. 

44.  A  description  in  a  prior  patent,  to 
invalidate  a  subsequent  patent,  must 
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■bow  how  the  article  can  be  certainly 
made,  and  its  making  must  be  the 
result  of  directions  in  the  dedcription, 
and  not  of  accident.  id, 

46.  The  reisaned  letters  patent  No. 
6,799,  granted  to  the  Giant  Powder 
Company,  March  17th,  1874,  for  an 
"  improved  ezplosiye  compound," 
(the  original  patent  having  been 
granted  to  Julius  Bandmann,  as  as- 
signee of  Alfred  Nobel,  the  inventor, 
as  No.  78.817.  May  26tli,  1868.)  are 
valid.  AtiafUie  OiafU  Povxler  Co.  v. 
Parker,  281 

46.  The  decision  in  Atlantic  Oiant Pow- 
der Co.  V.  Band,  (ante,  p.  260,)  con- 
firmed, id. 

47.  The  claim  of  that  patent  is  infring- 
ed by  a  powder  called  "Neptune 
Powder,"  composed  of  66  parts  of 
nitrate  of  soda,  14  parts  of  charcoal, 
and  80  parts  of  nitro-glycerine.    id. 

48.  A  description  in  a  prior  patent,  to 
invalidate  a  subsequent  patent,  must 
be  such  as  to  show  that  the  article 
described  in  the  subsequent  patent 
can  be  certainly  arrived  at  by  fol- 
lowing the  prior  description.         id. 

(9.)  Gardner — Improvement  in  chair- 
teats. 

49.  The  reissued  letters  patent  granted 
to  George  Gardner,  William  Gardner 
and  Jane  £.  Gardner,  July  4th,  1876. 
for  an  **,  improvement  in  chair  seata," 
(the  original  patent  having  been 
granted  to  George  Gardner  and 
Gardner  A  Gardner,  May  2l8t,  1872, 
on  the  invention  of  George  Gardner,) 
are  void.     Gardner  v.  fJerz,        8(>3 

60.  The  invention  consisted  in  con- 
structing chair  seats  of  two  or  more 
veneers  of  wood,  with  the  grains 
crossing  each  other,  the  veneers  be- 
ing glued  to^retlier  by  an  adhesive 
subntance,  and  in  perforating  the  seat 
with  holes,  for  ventilation  and  orna- 
ment, id. 

61.  All  except  the  perforations  is  de- 
scribed in  letters  patent  granted  to 
John  K.  Mayo,  December  26th,  1866, 
for  "  improved  material  for  roofing, 
tubing,  tank,  wainscotting,  boats,  and 


other  structares,"  and  in  DiviaioD  £ 
of  the  reissue  of  that  patent,  granted 
August  18th,  1868.  id. 

62.  As  to  the  perforations,  the  inven> 
tion  was  not  patentable,  because  sheet 
metal  seuts  of  chairs  had  before  been 
perforated,  also  India  rubber  and 
gutta  percha  seats  fur  chairs.         id. 

(10.)  Fletcher — Government     rev- 
enue etamp. 

63.  The  letters  patent  granted  to  Ad- 
dison C.  Fletcher,  June  6th,  1869.  for 
an  improved  Government  revenue 
stamp,  are  valid.    Fletcher  v.  Selden, 

463 

64.  The  claim  of  said  patent,  namely, 
"  A  postage  or  revenue  stamp,  hav- 
ing a  portion  of  its  surface  composed 
of  thin  or  fragile  paper,  or  other  suit- 
able material  loosely  attached,  and  on 
which  a  portion  of  the  design  or 
other  matter  is  printed,  substantially 
as  and  for  the  purpose  or  purposes 
set  forth,**  is  limited  \o  a  stamp  on 
which  the  flap  is  loosely  attached  to 
the  face  of  the  main  hody  of  the 
stamp,  and  has  a  portion  of  the  de- 
sign imprinted  uptm  it,  and  is  not  in- 
fringed by  a  stamp  wherein  the  de- 
sign is  printed  on  tne  main  body  of 
the  stamp,  and  a  portion  of  the 
printed  stump  is  loosely  attarhe<1  to 
an  unprinted  slip  of  paper  attached 
to  the  back  of  the  main  Dody.        id. 

(11.)  Jenhine — Elaetic  paekivg. 

66.  The  first  claim  of  the  reiasaed  let- 
ters patent,  No.  3,679,  granted,  Au- 
gust dd,  1869,  to  Nathaniel  Jenkins, 
for  an  "  improvement  in  the  mann- 
facture  of  elastic  packing,"  namely, 
"An  elastic  packing  composed  of  at 
least  four-tenths  of  finely  pulverized 
refractory  earthy  or  stony  material, 
intimately  mingled  with,  and  held 
toother  by,  i*ubber  prepared  for 
vulcanizing,  and  then  vulcanized,  as 
and  for  tne  purpose  described,"  in- 
cludes only  soit  vulcanized  rubber, 
and  does  not  include  hard  rubber, 
or  vulcanite,  so  called,  made  of  rubher 
minified  with  26  per  cent ,  or  ov«  r,  of 
sulphur,  and  then  vidcanized.  Clarke 
V.  Johnson,  496 
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(12.)  Simpsofi — Submarine  cable, 

66.  The  decision  of  this  Court  in  Col- 
ffoteY.  j?%«  WeitUm  Union  Telegraph 
Company,  (15  Blntchf,  0.  C.  A,  365.) 
confii-med.  Colgate  v.  Gold  Stoets 
Telegraph  Co.,  608 


PEN  ALT  y. 


See  C&iMiNAL  Law,  1,  2. 


PLEADING. 

1.  On  a  general  demurrer  to  a  count 
in  an  action  of  account,  the  question 
is,  whether  the  count  is  sufficient  in 
substance,  without  regard  to  form, 
but,  sufficient  must  be  alleged  in  some 
form  to  constitute  a  cause  of  action. 
TVavere  v.  2>y«r,  178 

2.  In  the  action  of  account  there  are 
two  judgments — one,  that  the  defend- 
ant account  with  the  plaintifif;  the 
otlier,  after  the  accounting,  for  the 
balance  found  due.  id. 

8.  The  declaration  must  show  the  priy- 
ity  by  which  the  plaintiff  is  entitled 
to  an  account,  and,  also,  proceedings 
under  or  pursuant  to  it,  raising  a 
balance  in  his  favor,  to  be  recov- 
ered, id. 

4.  Counts  held  bad,  for  want  of  such 
averments.  id. 

See  Patknt,  18,  14. 
P&AonoB,  6. 


PRACTICK 

1.  When  the  parties  to  an  action  at  law 
have  stipulated  in  writing  to  refer  it 
to  a  referee,  "  to  hear,  try  and  deter- 
mine tiie  issues  therein,  and  that  an 
order  may  be  entered  accordingly," 
and,  without  such  order  being  en- 
tered, the  trial  before  the  referee  has 
been  had,  and  he  has  made  his  report, 
such  order  will  be  considered  as  hav- 
inir  been  entered,  and  may  be  entered 
nunc  pro  ti^nc.  Robineon  v.  JIuttial 
JitnefU  lAfe  Ins.  Co.,  194 


2.  The  stipulation  is  to  be  re^rded  as 
referring  to  the  practice  of  the  Courts 
of  the  State  in  respect  to^  references 
by  consent.  id. 

8.  A  reference,  by  consent,  of  such  an 
action,  in  this  Court,  is  lawful       id. 

4.  After  a  trial  before  a  referee,  under 
such  a  stipulation,  the  Court  has  the 
power  to  grant  a  new  trial.  id. 

6.  What  is  a  sufficient  conformity,  in 
practice,  in  this  Court,  to  the  practice 
of  the  Courts  of  the  State,  in  respect 
to  the  review  of  a  trial  before  a  ref- 
eree, id. 

6.  Where  a  defendant  in  a  suit  in  eauity 
puts  in  proofs  to  sustain  the  allega- 
tions of  his  answer,  and  allows  the 
plaintiff  to  put  in  proofs  in  rebuttal, 
and  proofs  in  contradiction  of  the  al- 
legations of  the  answer,  without  en- 
tcrins:  any  objection  on  the  record 
that  there  was  no  replication  to  the 
answer,  he  is  estopped  from  raising 
such  objection  at  tne  hearing.  Fitcher 
V.  WUwn,  220 

*I.  The  Major  General  commanding  the 
Department  of  the  East,  in  the  Armv 
of  the  United  States,  was  served  with 
a  eubpcena  duces  temm,  in  this  suit, 
requirin:^  him  to  produce  in  Court 
official  papers  on  me  in  the  office  of 
the  Ileadquarters  of  such  Department. 
A  motion  was  made  that  such  sub- 
poena  be  set  ande.  It  appearing  that 
copies  of  such  papers  could  be  read 
in  evidence,  and  it  not  appearing  that 
the  originals  would  serve  a  different 
purpose  from  the  copies,  or  that  the 
copies  could  not  be  procured :  Held, 
that  the  motion  must  be  granted. 
Corbeii  v.  Gibson,  834 

8.  After  this  cause  had  been  set  down 
for  trial  at  the  present  terra,  the  de- 
fendant moved  for  an  order  to  com- 
pel the  plaintiff's  attorney  to  furnish 
a  sworn  statement  of  tiie  residence, 
occupation  and  present  address  of  the 
plaintiff:  Held,  that  the  motion  must 
DO  denied,  without  prejudice  to  other 
proceedings  to  secure  the  presence  of 
the  plaintiff  at  the  trial  Corbetl  v. 
Gibiion,  886 

9.  In  a  suit  on  a  patent,  after  an  inter- 
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locutory  decree  in  fayor  of  the  plaint- 
iff, the  aefendnnt  applied  to  the  Court 
for  leaye  to  file  a  bill  to  review  the 
proceedings  and  the  decree,  and  to 
amend  the  answer  by  seiting  up  two 
Frencli  patents  against  the  novelty  of 
the  plaintiffs  potent,  on  the  ground 
that,  if  the  French  patents  had  been 
in  evidence,  the  decision  would  have 
been  different.  The  application  set 
forth,  (I.)  that  the  defendant  was 
ignorant  of  the  existence  of  the 
French  patents  until  arter  the  proofs 
were  closed;  (2.)  that  he  did  not 
know  of  tiieir  relevancy  and  mate- 
riality until  after  the  decree  was 
made  and  after  he  had  employed  new 
counsel;  (H.)  that  the  defendant's 
ignorance,  and  the  insufficiency  of  a 
prior  application,  made  after  the 
proofis  were  taken  and  before  the 
hen  ring,  to  admit  said  patents  in  evi- 
dence, was  solely  due  to  the  inex- 
perience and  lack  of  legal  knowledge 
of  his  former  counsel;  (4.)  that,  in 
selecting  such  counsel,  the  defendant 
was  mistaken :  Held,  that  the  .excuses 
offered  were  not  sufficient  to  warrant 
the  granting  of  the  application,  and 
that  it  was  not  clear  that  the  result 
would  have  been  different  if  the 
French  patents  had  been  in  evidence. 
De  Florez  v,  Bat/noUa,  897 

See  AninRALTT,  1  to  6,  7. 
Costs,  3. 
Criminal  Law,  7  to  9,  11,  18 

to  18,  20,  21,  26. 
Fire  Insurance,  6. 
Patent,  10  to  14,  22. 
Railroad,  2. 
Removal  of  Causes. 
Writ  of  Error. 

PROCESS. 
See  Practice,  7. 

PROMISSORY  NOTE. 
See  Railroad,  1. 


E 

RAILROAD. 

1.  Tlie  trustees  and  managers  of  the 
Vermont  Central  Jlailroad  Company 


and  the  Vermont  and  Canada  RaH 
road  Company  issued  notes,  to  the 
amount   of  $1,000,000,    in   sums  of 
$1,000  each,  by  which  they,  as  trus- 
tees and  managers  only,  reciting  that 
it  was  in  accordance  with  the  votes 
of  the  stockholders  of  the  two  com- 
panies, and  by  virtue  of  a  decree  of 
tbe  Court  of  Chancery  of  the  State  of 
Vermont  and  of  a  special  Act  of  the 
Legislature  of  Vermont,  promised  to 
pay  to  the  order  of  the  defendant  tbe 
sum,  20  years  from  date,  with  inter- 
est at  tbe  rate  of  8  per  cent,  per  an- 
num payable  semi-annually,  at  their 
ofSce  in  Boston,  on  presentation  of 
the  interest  coupons  attached.     The 
notes  were  signed  by  the  trustees  and 
managers,  as  such,  and  interest  cou- 
pons, payable  to  bearer,  for  each  in- 
stalment of  interest,  were  aitacheil. 
On  each  note  was  this  endorsement, 
signed  by  the  treasurer  of  the  defend- 
ant, under  its  seal :  **  For  value  re- 
ceived, the    Vermont   and    Canada 
Railroad  Company  hereby  guarantee 
the  payment  of  the  within  note,  prin- 
cipal and  interest,  according  to  its 
tenor,  and  order  the  content.^  thereof 
to  be  paid  to  the  bearer."    The  notes 
were  put  on  the  market,  and  C.  pur- 
chased 60  of  them  at  par  and  i,  with- 
out notice  in  regard  to  them,  beyond 
the  general  knowledcce,  open  to  all, 
of  the  location  and  situation  of  the 
railroads,  and  what  appeared  upon, 
and  would  be  suggested  by,  the  face 
of  the  Hnstrument.     C.  sued  the  de- 
fendant to  recover  the  amount  of  2 
coupons  on  each  of  the  50  bonds. 
The    defendant  admitted   the   "  de- 
mand, notices  and   protest  of  said 
coupons,  as  they  fell  due."     H^d  : 

(1.)  Tbe  defendant  became  liable 
upon  the  notes,  as  guarantor,  to  any 
OiiC  to  whom  the  guaranty  would 
run  and  who  would  be  entitled  to  sue 
upon  it ; 

(2.)  Whether  the  guaranty  was  ne- 
gotiable, qttere  ; 

(8.)  The  endorsement  was  a  con- 
tract of  endorsement,  running  to  ^he 
benrer ; 

(4.)  The  admission  as  to  demand, 
notices  and  prot  -st,  is  sufficient  to 
show  that  the  liability  of  the  defend- 
ant as  endorser  became  fixed ; 

(6.)  Interest  at  the  rate  of  7  per 
cent,  per  annunif  and  no  more,  can  be 
recovered  on  the  notes,  with  interest 


INDEX. 


599 


at  that  rate,  on  Buch  interest,  as  dam- 
ages, from  the  time  when  payment 
sliould  have  heen  made.  Codman  v. 
Vt.  A  Canada  R.  ft.  Co,,  165 


2.  The  plaintiff,  owning  first  mortgagee 
bonds  of  a  railroad  company,  broQu:nt 
tliia  Buit,  in  this  Court,  to  foreclose 
the  mortgage  and  remove  the  two 
trustees,  alleging  that  one  was  the 
sole  trustee  in  a  claimed  preference 
mortgage  of  the  same  property,  which 
he  was  seekinsr  to  foreclose  in  a  Court 
of  the  State,  in  which  proceeding  the 
other  trustee  had  been  appointed  a 
receiver  of  the  property,  and  was  in 
possession.  There  were  demurrers, 
and  a  plea  of  the  pendency  of  those 
foreclosure  proceedings,  and  a  plea  of 
the  filing  of  a  cro^s-bill  therein  by  the 
trustees  of  the  first  raortgaee,  for  fore- 
closure, on  the  day  after  the  filing  of 
the  bill  in  this  suit,  in  which  this 
plaintiff  was  named  a  defendant,  and 
on  whom  process  was  served,  by  an 
order  of  the  State  Court,  out  of  the 
State,  before  tiie  service  of  the  sub- 
poena in  this  suit  The  case  was  heard 
on  the  pleas  set  d«)wn  for  argument 
and  the  demurrers:  Heldf 

(1.)  This  Court  will  not  stay  this 
suit  until  the  proceedings  in  the 
State  Court  shall  be  completed ; 

(2.)  This  Court  cm  and  will  pro- 
ceed with  this  suit,  although  the 
property  is  in  the  possession  of  a  re- 
ceiver of  the  State  Court,  though  it 
will  do  nothing  to  disturb  such  pos- 
session, or  to  interfere  with  the  re- 
ceivership ; 

(8.)  The  service  of  the  process  of 
the  State  Court  on  the  plaintiff,  as  a 
defendant  to  the  cross-bill,  out  of  the 
State,  was  not  effectual ; 

(4.)  The  fact  that  the  mortgn^ 
trustees  brought  the  cross-bill,  did 
not  draw  the  plaintiff  in,  and  make 
him  a  party  to  it,  by  representation, 
as  the  trustees  represent,  in  the  suit, 
only  the  rights  of  such  bondho!deri» 
as  ioin  in  it; 

(5.)  The  position  of  the  trustees  is 
such  that  they  cannot  alone  properly 
represent  the  bondliolders,  and  no  re- 
fusal by  them  to  foreclose,  after  a  re- 
quest by  the  plaintiff,  need  be  shown; 

(6.)  It  is  no  objection  to  this  suit 
that  this  Court  cannot  settle  the  ac- 
counts of  the  receiver.    Mercantile 


Trust  Co,  V.    Lamoille  Valley  R  Jl 
Co.,  824 


RECEIVER. 

JSee  National  Bank. 
Patent,  6. 
Railroad,  2. 

REFERENCE. 
See  Practici,  1  to  6. 

REMOVAL  OF  CAUSES. 

1.  A  citizen  of  the  District  of  Columbia 
brought  a  suit,  in  a  i>tate  Court, 
against  a  subject  of  Great  Britain. 
The  defendant  removed  the  case  into 
this  Court,  under  §  2  of  the  Act  of 
March  fid,  1376,  (18  U,  8,  Stat,  at 
Large,  470 :)  held,  that,  as  the  suit 
was  not  one  between  a  citizen  of  a 
State  and  a  foreign  citizen  or  subject, 
it  could  not  be  removed.  Cissely, 
McDonald,  150 

2.  A  citizen  of  the  District  of  Columbia 
is  not  a  citizen  of  a  State.  id, 

8.  A  cause  was  noticed  for  trial  by  the 
plaintiff,  at  a  term  of  the  State  Court, 
and  a  note  of  issue  for  that  t«rm  was 
filed  by  the  plaintiff.  Both  parties 
consented  that  the  cause  go  off  for 
the  term,  and  it  was  not  tried.  After 
the  term  expired  the  defendant  ru- 
moyed  the  cause  into  this  Court,  un- 
der the  Act  of  March  8d,  18Y5,  (18 
O,  &  StaL  at  Large,  470  :)  Held, 
that  the  removal  was  not  in  time,  not 
having  been  made  before  or  at  "  the 
term  at  which  said  cause  could  be 
first  tried."    Stough  v.  Batch,       238 

4.  Under  §§  2  and  8  of  the  Act  of 
March  8d,  1875.  (18  I/.  S,  Stat,  at 
Large,  470,  471,)  a  suit  may  be  re- 
moved into  this  Court  from  a  State 
Ci^urt,  on  a  petition  by  the  defend- 
ant, averring  that  the  defendant  is  a 
corporation  created  by,  and  a  citizen 
of,  one  State,  and  that  the  plaintiff  is 
a  citizen  gt  another  State,  without 
averring  that  the  plaintiff  was,  at  the 
time  of  the  commencement  of  the 
suit,  a  citizen  of  a  different  State  from 
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the  defendant.    McLean  y.  8l,  Paul 
d  Chicago  EaUway  Co.,  809 

6.  The  defendant  in  a  suit,  after  talcing 
steps  to  remove  it  into  this  Coun, 
did  not  file  in  this  Court  a  copy  of 
the  record  of  the  suit  until  three 
days  after  the  day  named  ^n  the  re- 
moval bond  as  the  day  on  which  the 
copy  of  the  record  was  to  be  filed. 
The  case  was  not  within  the  eicpp- 
tions  provided  for  in  ^  7  of  the  said 
Act.  The  plnintiff  had  not  waived 
tho  delay,  and  the  defendant  offered 
no  excuse  except  an  allegation  that 
the  non-filing  on  the  proper  day  was 
an  inadvertence.  The  plaintiff  moved 
to  remand  the  cause :  Held,  that  the 
motion  must  be  granted.  id. 

6.  W.  brought  suit  in  a  State  Court  of 
New  York  against  D.  and  K.  and  R., 
as  co-partners,  to  recover  on  a  prom- 
issory note.  Process  was  served  on 
D.  alone.  He  alone  appeared.  W. 
and  E.  were,  at  the  time  the  suit 
was  commenced,  citizens  of  New 
York.  D.  and  R.  were,  at  that  time, 
citizens  of  California.  D.  took  pro- 
ceedings, under  subdivision  2  of  g  689 
of  the  Revised  Statutes,  to  remove 
the  suit,  so  far  as  it  coDcemed  hitn, 
into  this  Court,  without  notice  to  iho 
attorney  for  W.  The  petition  for  re- 
moval was  not  signed  or  verified  by 
D.,  but  by  D.'s  attorney  in  the  suit. 
W.  moved  to  remand  the  cause  to 
the  State  Court:  Held, 

(1.)  Subdivision  2  of  §  639  of  the 
Revised  Statutes  was  not  repealed  by 
the  Act  of  March  8d,  1875,  (IS  U.  & 
JStat.  at  Large,  41Q\) 

(2.)  The  suit  was  one  in  which 
there  could  be  a  final  determination 
of  the  controversy,  so  far  as  concerned 
D.,  without  the  presence  of  K.  and  R., 
as  parties; 

(8.)  Any  rights  which  "W.  would 
have  bad  as  against  E.  and  R.,  from 
serving  process  on  D.,  remain  to  W. 
in  this  Court; 

(4.)  Notice  of  the  application  for 
the  removal  was  not  necessary ; 

(5.)  The  petition  was  sufficiently 
signed  and  verified.  Womuer  v. 
Dahlman  819 


S 

SEIZURE. 

See  Adioxaltt,  6,  7. 
Writ  of  Ekbob. 


sHippma. 

See  BoTTOMBT. 
Caerixk. 
Chaiitrb,  Paktt. 
Collision. 


SHIPPING  COMMISSIONER. 

1.  The  question  of  the  salaries  of  em 
ployees  in  the  ofiice  of  the  shipping 
commissioner  of  the  port  of  New- 
York,   considered.      7a  re  Shipping 
Commieiioner,  92 

2.  The  question  of  allowing  to  be  paid 
out  of  the  receipts  of  the  <»ffice  in  one 
year,  expenses  incurred  in  ihe  pre- 
vious year,  and  not  then  paid  be- 
cause the  receipts  of  that  year  were 
not  large  enough  for  the  purpose, 
considered.  id. 

8.  The  shipping  commissioner  has, 
under  g  4,605  of  the  Revised  SUt- 
utes  of  the  United  States,  tiie  power 
to  appoint  clerks  with  the  title  of 
deputy  commissioners.  id. 

STATUTE. 
See  Town  Bond,  2,  4. 

STATUTES  CITED. 

Unitkd  States. 

1789,  July  81st,  Imports,  17 

1789,  September  1st,  Crimes,  18 

1789,  September  24th,  Jurisdiction,  151 

1789,  September    24th,     Removal    of 

Causes,  811 

1790,  August  4th,  Imports,  17 

1792,  D<rcember  Slat,  Crimes,  18 

1798,  February  18tli,  Crimes,  18 

1793,  March  2d,  Injunction,  46,  51 

1799,  March  2d,  Imports,        15,  17,  18 
1886,  July  4th,  Patent,  147,  158,  244, 

248,  461 
1842,  August  28d,  Practice,  6 

1 842,  August  80th,  Imports,  1 4 
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1861,  March  2cl,  Duties,  219 

1868,  March  8d,  Remoyal  of  Causes, 

817 
1864,  June  8cl,  National  Bank,  29,  80. 

37.89 
1864,  June  80tli,  Internal  Revenne,  189 
1866,  July  18th,  Imports,  14 

1866,  July  27th,  Removal  of  Causes, 

816,  821 

1867,  March  2cl,  Banloruptcy,     61,  444 

1867,  March  2d,  Removal  of  Causes, 

814 

1868,  July  20th,  Internal  Revenue,    10 
1868,  Juiy  27th,  Removal  of  Causes, 

817 
1870.  May  80th,  Enforcement,  27 

1870,  July   8th,  Patent,  149,  244,  248, 

890 
1870,  July  14th,  Duties,  219 

1870,  July  16th,  EztexiBion  of  Patent, 

468,  466 

1871,  Fehruary  28tb,  Navigation  Rules, 

646 

1874,  Jane  22d,  Bankruptcy,  112 

1875,  February  16th,  Jurisdiction,  232 

1876,  March  Sd,  Jurisdiction,  48,  60, 

160,  162,  188,  233 
1876,  March  8d,  Removal  of  Causes, 

809,  818,  819,  321 

1876,  July  12th,  Mailing  Obscene  Mat- 

ter, 888,  842 

1877,  February  27th,  Intemal  Revenue, 

10 

1878,  June  19th,  Passenger  Tax,  296, 

297 

1879,  March  8d,  Jarisdiction,  840 


RxvniD  Statutvs  of  thb  United 

Statbs. 

668,  Suits,  14 

629,  Jurisdiction,  66,   149,  161,  244, 

248 
680,  Banlmiptcy,  60 

689,  Jurisdiction,  161 

689,  Removal  of  Causes,   817,  819, 

821,  822 
649,  Trial  by  Courts  201 

660,  Jurisdiction,  .  282 

662,  Jurisdiction,  232 

691,  Jurisdiction,  282 

693,  Jurisdiction,  282 

700,  Trial  by  Court,  801 

71 1,  Jurisdiction,  149,  244,  248 

^  720,  Injunction,      46,  48,  49,  61,  826 
726,  Contempt,  7 

726,  New  Trial,  201 

914,  Practice,  6,  201 

916,  Practice,  6 


§ 


916,  Practice,  6 

917,  Practice  in  Admiralty,  6 
919,  Suits,  14 
941,  Stipulations  in  Admiralty,  6 
970,  Certificate  as  to  Seizure,  647, 

648 
987,  New  Trial,  208 

990,  Imprisonment  for  Debt»  8 

1,037,  Criminal  Procedure,  841 

1,088,  Criminal  Procedure,  841 

1,891,  Territories,  168,  164 

2,499,  Duties,  216,  217 

2,604,  Duties,  216 

2,802,  Imports,  18 

2,809,  Imports,  18 

8,049,  Imports,  17 

8,082,  Crimes,  1 

3,247,  Distiller,  64 

8.267,  Crimes,  1 

8.268,  Crimes,  1 

8.269,  Crimes,  1 
8.260,  Crimes,  1 
8,279,  Crimes,  1 
8,292,  Crimes,  1 
8,296,  Crimes,  1 
8,296,  InternflJ  Revenue,  16,  16 
8,818,  Intemal  Revenue,  9,   12,  18, 

16,  16,  19,  20 
3,826,  Crimes,  14 

8,840,  Crimes,  14 

8  842,  Crimes,  14 

8,860,  Crimes,  14 

8,870,  Crimes,  14 

8,880,  Crimes,  14 

8,401,  Crimes,  14 

8,898,  Mailing  Obscene  Matter,  888, 

842,  848 

4.187,  Crimes,  19 

4.188,  Crimes,  19 
4,288,  Navigation  Rules,  689,  644 
4,878,  Crimes^  19 
4,874,  Crimes,  19 
4,406,  Navigation  Rules,  646 
4,412,  Navigation  Rules,  646 
4,601,  Shipping  Commissioner,  102 
4,606,  Shipping   Commissioner,    92, 

108,  104 
4,887.  Patent,  888,  884,  396 

4,898,  Patent,  148,  248 

4,919,  Jurisdiction,  248 

4.919,  Patent,  149 

4,921,  Jurisdiction,  149,  244,  248 
4,972,  Bankruptcy,  62 

4.979,  Bankruptcy,  60 

4.980,  Bankruptcy,  60 
4,986,  Bankruptcy,  60 
6,046,  Bankruptcy,  466,  460 
6,067,  Bankruptcy,  460 
6,106,  Bankruptcy,  61,  62 
6,121,  Bankruptcy,489,44l,448,444 
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6,186.  National  Banks,  68,  66 

6,440,  Conspiracy,  16,  20,  21,  28,  29 
6,448,  Imports,  21,  26,  26,  28,  29 
6,446,  Customs,  66,  66 

6,468,  Forgery,  188 

6,608,  Enforcement,  27 


MABSAOBUBJcrra, 
1888,  ch.  68,  §  21,  Insolvency,        446 


Nbw  Toak. 

1881,  ch.  800,  §  1,  Imprisonment  for 

Debt»  8 

1882,  ch.  168,  aty  of  New  York,    414 
1840,  April  1st,  Life  Insorance,  196, 208 

1867,  April  14th,  aty  of  New  York,  418 

1868,  April  14th,  Life  Insurance,  196, 

206 
1862,  March  28th,  Life  Insurance,  196, 

206 
1868,  April  24th,  aty  of  New  York,  414 

1866,  April  18tb,  Life  Insurance,  196, 

206 

1868,  May  11th,  Town  Bonds,  192, 198 

1869,  April  19th,  Town  Bonds,  192, 198 

1870,  April  18th,  Life  Insurance,     210 
Code  of  Procedure,  §12,  Imprisonment 

for  Debt,  8 
Code  of  Procedure,  §§  648  to  660,  Im- 
prisonment for  Debt,  8 
Code  of  Procedure,  §  1 ,240,  Imprison- 
ment for  Debt,  8 
Code  of  Procedure,  §  1,487,  Imprison- 
ment for  Debt,  8 
Code  of  avil  Procedure,  §  992,  Refer- 
ence, 200 
Code  of  avil  Procedure,  §  998,  Refer- 
ence, 201 
Code  of  avil  Procedure,  §  994,  Refer- 
ence, 201 
Code  of  avil  Procedure,  §  1,01 1,  Refer- 
ence, 200 
Code  of  avil  Procedure,  §  1,028,  Refer- 

ence,  200 
Code  of  Civil  Procedure,  g  1,846,  Refer- 
ence, 201 

YVBMOVT, 

1867,  Special  Session    Laws,  No.   1, 

Town  Bonds,  68 
General  Statutes,  287,  seo.  97,  Rail- 
roads, 169 
General  Statutes,  287,  sec.  99,  Rail- 
roads, 170 


General  Statutes,  249,  sec.  21,  Practice, 

329 
General  Statutes,  296,  sec  48,  Practice, 

829 
General  Statutes,  344,  sec  17,  Action, 

181 
General  Statutes,  472,  sec  28,  Married 

Woman,  186 
General  Statutes,  672,  sec.  82,  Fraud, 

464 

General  Statutes,  title  2,  chap.  4,  sec 

2,  Public  Officers,  67,  68 

General  Statutes,  title  9,  chap.  16,  sec 

62,  Selectmen,  69 
General  Statutes,  title  9,  chap.  16,  see. 

68,  Selectmen,  60 


Caxada. 
1872,  June  14th,  Patent, 


Grbat  Butain. 


393,  394 


13  Eliz.,  ch.  6,  Fraud,  484 

27  Eliz ,  oh.  4,  Fraud,  464 

21  Jac.  1,  ch.  8,  Patent,  168 

34  Anne,  ch.  9,  Promissory  Notes,     66 
10  Anne,  ch.  23,  Void  de^  466 

7  (fe  8  Wia  3,  ch.  26,  Void  deed,     466 


STEAM  VESSEL. 


See  Collision. 


STIPULATION. 
See  AnifTEAT.TT,  1  to  6. 


SUBP(ENA. 
See  Pbaoticb,  7. 


SURETY. 
See  AnmaALTT,  1  to  6. 


T 


TAX 
See  Intkrnal  Rivzirui. 
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TOWN  BOND. 

1.  A  town  in  Vennont  iasned  bonds 
under  seal,  in  aid  of  a  railroad,  with 
interest  coupons  attached,  not  under 
seal.  Each  coupon  contained  an  ex- 
press promise  by  the  town  to  pay, 
and  was  payable  to  bearer,  and  was 
signed  by  the  proper  officer:  Held, 
that  assumpsit  was  a  proper  form  of 
action  on  the  coupons.  Firti  Nat, 
Bank  r,  Binnington,  58 

2.  The  statute  of  the  State  of  Ver- 
mont, under  which  the  bonds  were 
issued,  having  been  held  to  be  valid 
under  the  Constitution  of  the  State, 
by  the  highest  Court  of  Vermont, 
this  Court  followed  such  decision. 

8.  A  national  bank  has,  under  §5,186 
of  the  Revised  Statutes  of  die  United 
States,  authority  to  take  and  hold 
and  sue  upon  such  coupons.  id. 

4.  In  an  action  against  a  town  in  Ver- 
mont, on  coupons  from  bonds  issued 
by  it  in  aid  of  a  railroad,  it  appeared 
that  the  bonds  were  signed  oy  only 
two  of  the  selectmen  of  the  town, 
although  there  were  three  in  office 
at  the  time,  the  statute  requiring  the 
bonds  to  be  signed  by  the  selectmen. 
The  highest  Court  of  Vermont  hav- 
ing h^d  that,  under  the  General 
SUlutes  of  Vermont,  (tiOe  2,  chap,  4, 
sec.  2,)  a  majority  of  the  selectmen 
had  as  full  authoritv  as  a  full  board 
to  issue  such  bonds  under  such  a 
statnte,  this  Court  followed  that  de- 
cision. Unt  NaL  Bank  v.  Arling- 
Urn,  57 

5.  A  provision  in  the  statute,  that  the 
bonds  should  be  registered  in  the 
office  of  the  town  clerk,  was  held  to 
be  directory  merely,  and  a  want  of 
compliance  with  such  provision  was 
held  not  to  affect  the  validity  of  the 
bonds.  id, 

6.  Evidence  excluded  of  declarations 
made  to  tax  payers  before  they  as- 
sented to  the  usuing  of  the  bonds, 
which  induced  them  to  assent.       id. 

1.  After  a  majority  of  the  tax  payers 
of  a  tovm  in  Vermont  had  assented 
in  writing  to  the  issuing  of  bonds  by 


the  town  in  aid  of  a  railroad,  and 
before  the  commissioners  had  certi- 
fied to  that  fact,  enoogh  of  the  tax- 
payers to  destroy  the  majority  exe- 
cuted in  writing  a  withdrawal  of 
their  consent  ana  sent  it  to  the  com- 
missioners, without  going  before 
them  in  person.  The  sta^te  made 
no  provision  for  dissent  after  assent. 
The  commissioners  disregarded  the 
withdrawal  and  made  the  certificate : 
Meld,  that  such  withdrawal  did  not 
affect  the  validity  of  the  bonds  and 
that  the  decision  of  the  commission- 
ers was  final.  Fint  Nat.  Bank  v. 
DwMt,  62 

8.  By  the  Acts  of  the  Legislature  of 
New  York,  of  May  11th,  1868,  and 
April  19th,  \%^^,(Law9ofNew7ork, 
of  1868,  chap.  811,  p.  1,828,  and  of 
1869,  chap.  241,^.  447,)  commission- 
ers appointed  for  a  town  were  author- 
ized to  borrow  money  on  the  faith 
and  credit  of  the  town,  "and  to  exe- 
cute bonds  therefor,  under  their 
hands  and  seals,"  in  aid  of  a  rail- 
road. The  commissioners  executed 
bonds  and  delivered  them  to  the 
officers  of  the  railroad  company. 
The  bonds,  when  so  delivered,  con- 
tained a  recital,  over  the  signatures 
of  the  commissioners,  that  they  were 
issued  under  the  hands  and  seals  of 
the  commissioners.  In  a  suit  against 
the  town,  on  coupons  belonging  to 
the  bonds,  by  a  person  who  pur- 
chased such  coupons  for  value  and 
bona  fide  :  Held,  that  the  town  could 
not  be  allowed  to  show  that  the 
bonds  were  so  delivered  before  any 
seals  were  affixed,  and  with  the  dates 
and  numbers  of  the  bonds  in  blank, 
upon  the  understanding  that  the 
bonds  were  not  to  be  negotiated  until 
certain  conditions  on  the  part  of  the 
company  were  fulfilled,  but  that,  be- 
fore such  conditions  were  fulfilled, 
the  officers  of  the  company  affixed 
seals  to,  and  inserted  the  dates  and 
numbers  in.  the  bonds  and  negotiated 
them.    PhdptY.TotonofTaim,  192 


TRADEMARK. 

1.  Q.,  haying  a  patent  for  an  improye- 
ment  in  stoves,  acquiesced,  ouring 
the  entire  duration  of  the  patent^  in 
the  manuiSM^ture  and  sale  by  M.,  of 
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■toyes  containing  said  improyement, 
with  the  name  '*  charter  oak  "  upon 
them.  After  the  patent  expired,  M. 
continued  to  make  and  sell  Btoves 
containing  said  improYement,  and  to 
put  the  name  "  charter  oak "  upon 
them,  but  did  not  represent  them  as 
made  by  G.  G.,  claiming  the  name 
*'  charter  oak"  as  a  trade-mark,  ap- 
plied to  stoves  containing  said  im- 
provement, brought  a  suit  to  restrain 
the  use  of  it  by  M.,  on  such  stoves : 
Ssld,  that  M.  ought  not  to  be  so  re- 
strained.    FiUesf  V.  ChUd,  376 


TRIAL. 

See  CamiNAL  Law,  24,  26. 
FiBK  Insusakos,  6. 

P&AOTIOI,  1  to  6. 


TRUSTEE, 
See  Rahboad,  2. 

u 

UNITED  STATES  MAIL. 
See  CaiiiiirAi»  Law,  11  to  25. 


USAGE. 


See  Folk  Inburancs,  6,  7. 


VESSEL. 

See  BoTTOMRT. 
Chsbisb. 
Gbakteb  Partt. 
Ck>Liisiov,  1. 


w 


WRIT  OF  ERROR. 

1.  Whether  an  order  of  the  District 
Court  refusing  a  certificate  of  reason- 
able cause  of  seizure,  under  g  970  of 
the  Revised  Statutes,  can  be  reversed 
by  the  Qrcuit  Court,  on  a  writ  of 
error,  quere.  .  Ufuied  SlaUe  v.  Fre- 
riche,  647 

See  JuauDicnoir. 
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